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J.  S.  R088  V.  W.  A.  K.  Campbell,  Appellant.* 

Official  Paper  8eI(*ciloH:    pbaotioe.    Code,  307,  provides,  that  where 

2  the  selection  of  official  papers  is  in  dispute,  the  applicants  shall 
file  certified  subscription  statements,  that  if  fraud  is  charged  the 
board  shall  seek  other  evidence,  and  that  an  aggrieved  publisher 
may  appeal  to  the  district  court    Held^ 

a.  A  contest  which  may  be  appealed  in,  arises  when  more 
than  two  statements  are  filed,  and  with  requests  that  a 
given  paper  be  selected.  *" 

b.  A  publisher  is  aggrieved  when,  an  adverse  application, 
1  based  on  fraudulent  bids,  is  filed,  and  if  he  permits  a  salec- 

3  tion  to  be  made  without  charging  fraud  before  the  board, 
he  cannot  raise  the  question  of  fraud,  on  appeal. 

•The  flj^ures  oa  the  left  of  the  syllabi  refer  to  oorrespouUiug  figures  placed  on  the 
nutrgiD  of  the  esse  at  the  place  where  the  point  of  the  svUalnis Is  dcolUeU. 
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Ross  V.  Campbell.  [98  Iowa 


Appeal  from  Hardin  District  Comi, — Hon.  S.  M. 
Weaver,  Judge. 

Monday,  April  13, 1896. 

The  plaintiflE  is  the  publisher  of  the  Eldora  Her- 
aldj  and  the  defendant  is  the  publisher  of  the  Eldora 
Ledger,  both  of  which  are  weekly  newspapers,  pub- 
lished in  Hardin  county.  In  January,  1895,  the  par- 
ties named,  and  the  publisher  of  the  Eldora  Enterprise, 
another  weekly  newspaper  of  the  county,  applied  to 
the  board  of  supervisors  to  have  their  respective 
papers  selected  as  official  newspapers,  under  the  pro- 
visions of  section  307  of  the  Code.  The  board  selected 
the  Ledger  and  Enterprise,  The  plaintiff,  failing  to 
secure  a  rehearing,  appealed  to  the  district  court, 
which  heard  the  cause,  and  found  that  the  Herald  was 
entitled  to  be  selected  in  lieu  of  the  Ledger,  and 
adjudged  that  substitution  be  made.  The  proprietor 
of  the  Ledger  appeals. — Reversed, 

H.  L.  Hufajid  J.  H.  Scales  for  appellant. 
Alhrook  &  Lundy  for  appellee. 

Robinson,  J. — The  material  facts  shown  by  the 
record  submitted  to  us,  are  substantially  as  follows: 
On  the  tenth  day  of  January,  1895,  the  board  of  super- 
visors examined  the  applications  for  the  selection  of 
official  newspapers  then  on  file,  five  or  more  in  all, 
and,  finding  that  sworn  statements  showing  the  num- 
ber of  subscribers  within  the  county  had  not  been 
filed  by  any  applicant,  continued  the  hearing  of  the 
applications  to  the  twenty-eighth  day  of  the  month. 
At  that  time,  sealed  applications  from  five  news- 
papers were  opened.  The  sworn  statement  of  the 
appellant  showed  that  the  Ledger  had  one  thousand 
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and  twenty-four  subscribers,  living  and  receiving  the 
paper  in  the  county.  The  sworn  statement  of  T.  0. 
Walker,  the  publisher  of  the  Enterprise,  showed  that 
it  had  nine  hundred  and  ninety-seven  such  subscrib- 
ers, and  the  sworn  statement  of  Ross,  showed  that  the 
TTerald  had  nine  hundred  and  eighty.  The  applica- 
tions were  opened  between  1  and  2  o'clock  in  the 
afternoon,  and  further  action  in  regard  to  them  was 
deferred  until  7  o'clock  in  the  evening,  to  permit 
examinations  and  objections  to  be  made.    At  the 

appointed  time,  they  were  taken  up  by  the 
1  board.    It  does  not  appear  that  any  objection 

had  been  made  to  any  application,  nor  that 
time  was  asked  by  any  one  for  further  investigation, 
nor  that  evidence  was  offered  to  contradict  any  show- 
ing made.  The  board  counted  the  names  on  each 
list,  and  made  the  selection  stated.  In  the  afternoon 
of  the  next  day,  the  plaintiff  appeared  before  the 
board,  with  an  attorney,  and  filed  a  petition,  in  which 
he  asked  that  the  matter  of  selecting  the  oflScial 
papers  be  opened;  that  a  time  for  the  further  consid- 
eration of  the  applications  be  fixed;  and  that  the  peti- 
tioner be  permitted  to  show,  what  he  alleged  to  be 
true,  that  the  selection  made  was  erroneous, 
because  the  lists  furnished  by  the  proprietors  of 
the  Ledger  and  Enterprise  contained  names  of  per- 
sons who  were  not  bona  fide  annual  subscribers,  as 
required  by  law:  and  that  the  list  of  the  Herald  con- 
tained more  names  of  such  subscribers  than  any  other 
paper  published  in  the  county.  The  petition  stated  that 
the  petitioner  was  aggrieved  by  the  fact  that  he  had  no 
notice  of  the  time  when  the  board  would  open  tho 
lisis  filed,  and  that,  had  he  been  informed  of  the 
examination  which  was  made,  he  would  have  appeared, 
and  made  the  charges  of  fraud  indicated  in  his  peti- 
tion. After  considering  the  petition,  the  board  declined 
to  grant  it,  and  the  plaintift  then  appealed  to  the 
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district  court.  On  the  twenty-fifth  day  of  February,  he 
filed  in  that  court  a  statement  to  the  effect  that  a  large 
number  of  persons  named  on  the  list  of  the  defendant 
did  not  reside  in  Hardin  county;  that  a  large  number  of 
others  whose  names  appeared  in  the  defendant's  list, 
refused  to  receive  the  Ledger j  and  were  not  subscribers 
for  it;  that  the  paper  was  sent  to  a  large  number  of 
other  persons,  whose  names  were  in  the  defendant's 
list,  without  compensation,  and  without  expectation 
of  compensation,  as  a  gratuity;  that  the  names  of 
the  classes  of  persons  specified  were  placed  in  the 
list  fraudulently,  for  the  purpose  of  inducing  the  board 
of  supervisors  to  select  the  Ledger  as  an  oflBcial  paper. 
The  defendant  filed  in  the  district  court  a  motion  to 
dismiss  the  appeal,  which  was  overruled;  and  another 
to  strike  from  the  files  the  statement  to  which  we 
have  just  referred,  on  which  no  ruling  is  shown;  and 
objections  to  the  taking  of  testimony,  which  were 
overruled.  Testimony  was  introduced,  which  fully 
justified  the  conclusions  of  the  district  court  that  the 
Herald  had  more  bona  fide  yearly  subscribers  in  Har- 
din county  than  the  Ledger  had.  We  do  not  under- 
stand that  to  be  controverted,  but  it  is  urged  that  the 
district  court  was  not  authorized  to  receive  the  evi- 
dence, or  determine  the  case  on  its  merits. 

The  portion  of  section  307,  of  the  Code,  which  is 
material  to  a  determination  of  this  controversy,  is  as 
follows:  "The  board  of  supervisors  shall,  at  its  Janu- 
ary session  of  each  year,  select  two  newspapers  pub- 
lished within  the  county,  *  *  *  having  the  largest 
number  of  bona  fide  yearly  subscribers  within  the 
county,  which  circulation  shall  be  determined  as  fol- 
lows: In  case  of  contest  the  applicants  shall  each 
leposit  with  the  county  auditor,  on  or  before  a  day 
named  by  the  board  of  supervisors,  a  certified  state- 
ment, subscribed  and  sworn  to  before  some  competent 
officer,  giving  the  names  of  the  several  postoflBces  and 
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the  number  and  the  names  of  the  bona  fide  yearly  sub- 
scribers receiving  their  papers  through  each  of  said 
offices,  living  within  the  county,  such  statements 
to  be  in  sealed  envelopes  and  opened  by  the  county 
auditor  upon  direction  of  the  board  of  supervisors  to 
do  so,  and  the  two  applicants  thus  showing  the  great- 
est number  of  bona  fide  yearly  subscribers  living  within 
the  county  shall  be  the  county  official  papers.  *  *  * 
In  case  charges  of  fraud  are  made  by  an  aggrieved 
publisher,  the  board  shall  seek  other  evidence  of  cir- 
culation, and  the  aggrieved  publisher  shall  have  the 
right  of  appeal  to  the  circuit  [now  district]  court  for 
redress  of  grievance.    *    *    *" 

When  more  than  two  statements  are  filed  with 

applications  to  have  specified  newspapers  selected  by 

the  board  of  supervisors  and  made  official,  there  is  a 

contest,  within  the  meaning  of  the  provisions 

2  quoted.    Runyon  v,  Haislet,  90  Iowa,  379  (57  N. 
W.  Rep.  902).    A  publisher  is  aggrieved  when  an 

adverse  application,  based  upon  a  fraudulent  list,  is 

filed,  and  also  when  another  paper  is  selected,  if  his 

should  have  been  chosen.    Cory  v.  Hamilton,  84  Iowa, 

597  (51   N.  W.  Rep.  54).    But  the  contest  is 

3  triable,  in  the  first  instance,  by  the  board  of 
supervisors;  and,  when  fraud  is  relied  upon, 

the  charge  of  fraud  should  be  made  and  brought  to 
the  attention  of  the  board  before  it  determines  the 
contest.  It  is  not  allowable  to  change  the  issues  in 
the  district  court.  Ashton  v,  Stoy,  9G  Iowa,  197  (64 
N.  W.  Rep.  804).  In  this  case,  fraud  had  not  been 
charged  when  the  board  of  supervisors  acted  upon 
the  applications;  and,  so  far  as  is  shown,  the  papers 
submitted  to  it  fully  authorized,  and  even  required, 
ttie  decision  which  was  made.  The  attempt  of  the 
plaintiff  to  charge  fraud  the  day  after  the  decision 
was  rendered,  was  not  sanctioned  by  the  statute,  and 
i«  contrary  to  the  rules  which  must  govern  in  such 
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cases.  It  is  said  in  Gory  v.  Hamiltoft,  supra,  that  no 
construction  of  the  statute  which  would  allow  a 
charge  of  fraud  for  the  first  time,  after  the  selection 
was  made,  is  permissible.  We  do  not  say  that  a 
board  might  not,  for  good  cause,  set  aside  its  decision, 
and  grant  opportunity  for  new  objections  to  be  made 
and  additional  evidence  to  be  offered.  Whether  such 
a  course  of  procedure  should  be  permitted  in  any  case 
we  do  not  decide,  but,  if  ever  allowed,  it  should 'be  for 
satisfactory  reasons  only.  In  this  case,  no  excuse  for 
the  failure  of  the  plaintiff  to  appear  before  the  time 
fixed  for  the  final  consideration  of  the  applications, 
and  make  objections,  or  ask  for  time  in  which  to  do 
so,  is  shown.  If  it  be  within  the  discretion  of  the 
board  to  grant  or  refuse  a  rehearing  in  such  cases,  no 
abuse  of  that  discretion  is  shown  in  this  case.  Hence 
there  was  no  ground  for  reversing  the  action  of  the 
board  on  appeal  to  the  district  court,  and,  as  no  issue 
of  fraud  was  raised  before  the  board,  no  issue  of  that 
character  could  be  tried  by  the  district  court.  It  is 
only  in  case  charges  of  fraud  are  made  that  the  board 
is  required  to  seek  evidences  of  circulation  other  than 
that  presented  in  the  statements  of  the  applicants. 
The  district  court  should  have  confined  its  examin- 
ation to  the  questions  presented  by  the  applications 
and  statements  which  were  before  the  board.  If  they 
were  false  or  erroneous  in  any  respect,  the  defect 
should  have  been  presented  to  the  board  before  it 
made  the  selection.  The  action  of  the  board  appears 
to  have  been  fully  warranted  by  the  evidence  sub- 
mitted to  it,  and  the  judgment  of  the  district  court  is 
erroneous,    for    reasons    stated.      It    is    therefore 
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BoBEET  Riddle,  Appellant,  v.  S.  E.  Dow,  et  aL,  Defend- 
ants, W.  C.  Dickey  &  Company,  Interveners. 

The  Thompson  National  Bank,  Appellant,  v.  S.   E. 

Dow,  et  al.y  Defendants,  W.  C.  Dickey  &  Company, 

Interveners* 

Mortgage  Upon  UudiTided  Crop  Rent:    garnishment.    A  mortgage 

1  made  by  a  lessor  upon  his  share  rent  interest  in  the  crop  raised  by 

2  his  tenant,  which  is  undivided  and  in  the  possession  of  the  ten- 
ant, the  share  being  payable  out  of  the  very  grain  raised  on  the 
leased  premises,  is  paramoimt  to  a  garnislmient  of  the  tenant, 
effected  after  the  giving  of  the  mortgage.  Reex  v.  Baker^  4  G. 
Greene,  461;  Townsend  v.  Heuberger,  45  Iowa,  670;  Atkins  v. 
Womeldorf,  53  Iowa,  150;  Howard  v.  Kyle,  69  Iowa,  307;  Drake 
V.  Railway  Co.,  70  Iowa,  63,  and  OrcuU  v  Moore,  134  Mass.  48, 
disUnguishecl. 

Dbbmer,  J.,  concurring  specially.— This  is  true,  because  in  Iowa  a 

3  mortgage  attaches  to  after-acquired  property,  while  a  garnish- 

4  ment  creates  no  lien. 

Granger,  J.,  and  Bothrook,  0.  J.,  dissenting. 

Appeal  from  Crawford  District  Court, — Hon.  Chables 
D.  Goldsmith,  Judge. 

Monday,  April  13, 1896. 

Proobbdinos  by  garnishment  to  appropriate  shares 
of  crops  grown  on  leased  premises,  which  were  to  be 
paid  as  rent,  in  satisfaction  of  judgments  against  the 
landlord.  A  creditor  of  the  landlord  intervened, 
claiming  the  shares  specified  under  a  mortgage  exe- 
cuted by  his  debtor.  The  two  causes  were  tried 
together  by  the  court.  A  judgment  was  rendered  in 
each  in  favor  of  the  intrervener,  and  the  plaintiff 
appeals. — AffirmeiL 
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Nash  &  Phelps,  W.  R.  Green,  and  Theo.  F.  Myers 
for  appellants. 

J.  P.  Conner  for  interveners,  appellees. 

Robinson,  J. —  The  two  cases  are  submitted 
together.  The  controlling  facts  are  the  same  in  both, 
and  the  district  court  was  authorized  to  find  the  facts 
to  be  substantially  as  follows:  In  the  year  1891,  the 
plaintiffs  recovered  judgments  against  the  defendant, 
S.  E.  Dow,  which  are  still  unpaid.  The  defendant 
Dow,  rented  to  J.  H.  GriflBn  and  J.  R.  GriflBn,  by  ver- 
bal agreement,  certain  land  for  the  year  1892,  and  was 
to  receive  from  them  as  rent,  one-third  of  the  crops 
which  should  be  raised  on  the  leased  premises, 
to  be  delivered  in  Dow  City,  about  three 
miles  distant  from  the  land.  The  .tenants  occu- 
pied the  premises,  and  proceeded  to  raise  crops 
thereon.  On  the  second  day  of  September,  1892, 
Dow  made  to  the  ^terveners,  W.  C.  Dickey  &  Co.,  a 
promissory  note  for  the  sum  of  four  hundred  dollars, 
payable  on  the  first  day  of  the  next  November,  and  to 
secure  its  payment  executed  a  chattel  mortgage  upon 
the  property,  described  as  follows:  "My  undivided 
one-third, interest  in  all  the  crops  of  every  kind  and 
description  grown  during  the  season  of  1892,"  on  land 
which  was  fully  described,  and  which  was  that  leased 
to  the  Grifl5ns,  as  stated.  At  that  time  no  division  of 
the  crops  grown  had  been  made.  The  small  grain, 
consisting  of  wheat  and  oats,  was  in  stack,  and  the 
com  was  in  the  field,  and  all  were  in  the  possession  of 
the  tenants.  After  the  mortgage  was  given,  but  on 
the  same  day,  the  tenants  were  garnished  under  exe- 
cutions issued  on  the  judgments,  and  their  answers 
were  taken.  The  answers  admitted  that  the  garni- 
shees were  under  obligations  to  deliver  a  share  of  the 
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crops  raised  by  them,  but  showed  that  no  division  had 
been  made.  Subsequently  nearly  one  hundred  and 
twenty  bushels  of  wheat,  three  hundred  and  twenty 
bushels  of  oats,  and  more  than  two  thousand  bushels 
of  com  were  delivered  by  the  tenants  to  the  sheriff 
under  the  garnishments.  A  stipulation  was  then  made 
under  which  the  grain  so  delivered  was  sold,  and  the 
proceeds  of  the  sale  were  paid  into  the  court,  to  be 
appropriated  by  the  judgments  which  should  be  ren- 
dered in  the  cases.  The  district  court  adjudged  that 
the  lien  of  the  mortgage  was  paramount  to  the  rights 
acquired  by  the  garnishment  proceedings,  and  awarded 
the  proceeds  of  the  gnain  to  the  inteveners. 

I.  It  may  fairly  be  inferred  from  the  record 
before  us,  that  the  lease  njade  by  Dow  gave  to  the 
tenants  the  sole  possession  of  the  leased  premises 

during  the  term  of  the  lease,  the  exclusive 
1         right  to  possess  and  hold  the  crops  which  should 

be  grown,  until  they  should  be  divided,  and  the 
right  to  make  the  division.  The  division  of  the  crops 
actually  made  by  the  tenants  and  the  delivery  of  a 
share  thereof  to  the  sheriff,  were  voluntary  on  the  part 
of  the  tenants,  in  fulfillment  of  the  requirements  of 
their  lease.  No  question  as  to  notice  of  the  rights  of 
any  party  is  involved  in  this  case.  The  question  we 
are  required  to  determine,  is  whether  the  mortgage 
given  by  the  landlord  to  the  interveners,  was  effectual 
to  create  an  interest  in  the  crops  grown  upon  the 
leased  premises,  superior  to  the  rights  acquired  hj  the 
judgment  creditors  of  the  landlord  by  virtue  of  the 
garnishments.  It  is  earnestly  contended  that  the 
landlord  had  no  interest  in  the  crops  until  they  were 
divided  and  his  share  was  delivered;  that  he  could  not 
mortgage  a  share  of  them  until  it  was  set  apart  to 
him;  and  that,  as  the  tenants  were  garnished  before 
that  was  done,  the  judgment  creditors  acquired  rights 
which  were   paramount   to   those   created   by   the 
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mortgage.  It  is  undoubtedly  true  that  the  authorities 
generally  hold  that,  where  a  tenant  on  shares  has 
exclusive  possession  of  the  leased  premises,  the  legal 
title  to  the  entire  crop  grown  thereon  and  the  right  to 
possess  it  are  vested  in  him  until  the  share  which  is 
to  be  delivered  as  rent  is  separated  from  the  remainder 
of  the  crop,  and  some  authorities  hold  that  such  owner- 
ship is  exclusive.  It  will  be  found,  however,  that  in 
most  cases  of  that  character  the  landlord,  or  person 
claiming  through  him,  was  endeavoring  to  assert  a 
right  of  possession  as  against  the  tenant  before  a 
division  of  crops  had  been  made,  or  that  there  had 
been  a  conveyance  of  the  land  before  a  maturity  of 
the  crops,  and  a  claim  made  that  the  landlord's  share 
did  not  pass  by  the  conveyance.  But  the  rules  which 
control  in  such  cases  are  not  applicable  to  this  case. 
To  ascertain  the  fair  scope  and  intent  of  a  decision, 
and  the  force  which  should  be  given  it,  attention 
must  be  paid  to  the  very  questions  which  required 
determination.  The  case  of  Bees  v.  Baker,  4  Gr.  Greene, 
461,  may  properly  be  regarded  as  the  leading  one  in 
this  state  for  the  doctrine  that  the  exclusive  owner- 
ship of  growing  crops,  of  which  a  share  is  to  be  deliv- 
ered as  rent,  is  in  the  tenant,  but  no  question  of  that 
kind  was  involved  in  that  case.  The  landlord  had 
leased  to  the  tenant  land  on  shares.  The  tenant 
plowed  and  cultivated  it,  and  sowed  fall  wheat  upon 
it.  The  wheat  was  frozen  out  during  the  winter,  and, 
in  the  spring  following,  the  landlord,  without  the  per- 
mission of  the  tenant,  took  possession  of  the  land,  and 
sowed  it  with  spring  wheat.  The  court  held  that  the 
landlord  was  a  trespasser,  and  that  the  tenant  could 
recover  the  value  of  his  labor  in  preparing  the  ground 
for  a  crop.  What  was  said Jn  regard  to  the  ownership 
of  a  crop,  had  one  been  raised  by  the  tenant,  was  not 
relevant  to  any  issue  in  the  case.  The  facts  involved 
in  Townsend  v.  Isenberger,  45  Iowa,  670, — the  next  case 
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decided  by  this  court,  which  is  alleged  to  support  the 
doctrine  in  question,  were  substantially  as  follows: 
The  owner  of  land  leased  it  to  a  tenant,  who  was 
to  deliver  for  its  use  one-third  of  the  grain  he 
should  raise  upon  it.  Before  the  crops  were  planted, 
a  creditor  of  the  landlord  levied  a  writ  of  attach- 
ment upon  the  land.  A  judgment  in  the  action 
was  afterwards  obtained,  and  before  the  crops 
matured,  the  land  was  sold  without  redemption,  and 
a  sheriff 's  deed  therefor  executed.  After  the  attach- 
ment was  effected,  but  before  the  crops  were  planted, 
and  before  the  judgment  was  rendered,  the  landlord 
assigned  the  lease,  and  the  controversy  in  the  case 
was  in  regard  to  the  ownership  of  the  share  of  the 
crop  which  was  set  apart  by  the  tenant  as  rent. 
What  was  said  in  regard  to  the  ownership  of  the  ten- 
ant was  designed  to  show  that  the  rent  had  not 
accrued,  and  was  not  payable  until  after  the  pur- 
chaser at  the  sheriff's  sale  had  acquired  title  to  the 
land;  hence  that  the  case  was  controlled  by  the  rules 
that  rent  reserved  by  lease,  and  not  accrued,  passes  by 
a  conveyance  of  the  land,  and  that  a  purchaser  under 
execution  sale  is  entitled  to  the  rent  accruing  or  fall- 
ing due  after  the  execution  of  the  sheriff's  deed.  It  is 
clear  that  those  rules  have  no  application  in  this  case. 
The  cases  of  Bees  v.  Baker,  and  Townsend  v.  Isenberger, 
were  referred  to  in  Atkins  v.  Womeldorf,  53  Iowa,  150 
(4  N.  W.  Rep.  905),  where  it  was  said  that,  although  it 
be  true  that  the  right  of  property  in  a  crop  grown  on 
shares  was,  as  between  the  landlord  and  tenant,  in  the 
latter  until  it  was  divided,  yet  that  it  was  ''the  prop- 
erty of  the  tenant  in  the  sense  that  the  landlord  may 
not  enter  upon  the  premises  and  take  possession  of 
the  crops  without  consent  of  the  tenant."  The  case 
of  Howard  County  v.  Kyle,  69  Iowa,  307  (28  N.  W.  Rep. 
609),  merely  decided  that  a  writ  of  attachment 
against  the  property  of  a  landlord  cannot  be  levied 
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on  growing  crops,  of  which  he  is  to  have  a 
share  as  rent,  for  the  reason  that  the  ofl5cer 
has  no  right  to  take  possession  of  the  crop,  and 
the  proper  method  of  reaching  the  rip:ht  of  the  land- 
lord to  the  rent  is*  by  garnishment.  It  was  said  that: 
"The  rent  reserved  being  a  share  of  the  crop,  is  the 
same  as  when  the  rent  is  reserved  in  money,  so  far  as 
the  rights  of  the  landlord  or  his  creditors  to  take  pos- 
session are  involved,  and  the  tenant  is  in  no  manner 
in  default  until  he  refuses  to  deliver  the  share  of 
grain,  in  compliance  with  his  contract."  But  it  was 
not  said  that  the  interest  of  the  landlord,  in  the  crops 
raised,  was  no  more  than  it  would  have  been  had  the 
rent  been  payable  in  money.  In  no  case  which  has 
been  called  to  our  attention,  has  a  share  of  the  crop 
to  be  delivered  as  rent,  been  treated,  in  all  respects,  as 
though  it  were  money  rent.  That  it  should  not  be,  is 
clear,  on  principle.  When  rent  is  to  be  paid  in 
money,  the  obligation  of  the  tenant  is  discharged  by  ' 
the  payment  of  the  specified  amount  of  money,  from 
whatever  source  obtained;  and  if  a  share  of  the  crop 
to  be  grown,  or  its  equivalent,  is  to  be  paid  as  rent, 
the  requirements  of  the  lease  will  be  satisfied  by  the 
delivery  of  the  share  itself,  or  by  delivering  an  equiva- 
lent— ^as  crops  of  a  kind  and  quality  equal  to  the  share 
designated.  But  when  the  rent  is  to  be  paid  by 
delivery  of  a  share  of  the  crop  raised  on  the  leased 
premises,  and  no  option  is  given  to  deliver  an  equiva- 
lent, the  obligation  of  the  tenant  can  be  satisfied  only 
by  a  delivery  of  the  specified  share  of  the  crops  grown 
on  the  leased  premises.  Nor  can  he  be  compelled  to 
pay  anything  but  the  stipulated  share,  unless  he  fails 
to  deliver  it  according  to  the  terms  of  his  contract. 
Johnson  v.  Shank,  67  Iowa,  116  (24  N.  W.  Rep.  749). 

In  a  proper  case,  a  specific  performance  by  the 
tenant  of  his  contract  to  deliver  a  share  of  the  crops 
as  rent,  would  be  compelled  by  a  court  of  equity. 
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Whether  it  would  be  compelled  in  all  cases,  we  do  not 
decide.  The  rule  in  regard  to  ordinary  contracts  for 
the  sale  of  personal  property,  is  that  specific  perform- 
ance will  not  be  decreed  where  compensation  in  dam- 
ages will  afford  complete  and  satisfactory  relief.  It 
was  intimated,  however,  in  Parker  v.  Garrison,  61  111. 
250,  that  the  delivery  of  a  share  of  grain  reserved  as 
rent  might  be  enforced  as  the  execution  of  a  trust.  In 
that  case  the  tenant  had  agreed  to  deliver  as  rent,  one- 
half  of  the  crops  which  he  should  raise  on  the  leased 
premises,  but  it  was  to  be  paid  in  com.  He  refused  to 
deliver  the  stipulated  share,  and  did  not  separate  it 
from  the  remainder  of  the  crop,  but  intended  to  sell 
all  of  it.  He  was  enjoined  from  selling  or  otherwise 
disposing  of  the  grain  at  the  suit  of  the  landlord. 
The  court  said  that  the  landlord  had  an  interest  in 
the  com;  that  "it  justly  and  equitably  belongs  to 
him";  that  "the  defendant.  Garrison,  had  received  from 
him  the  entire  consideration  of  it,  *  *  *  and  it 
was  his  plain  duty  to  deliver  the  corn  to  the  com- 
plainant." That  case  is  an  authority  for  the  theory 
that  the  landlord  has  ah  interest  in  the  crop  which  he 
is  to  have  ^  share  of  as  rent,  before  a  division  is  made,- 
which  is  more  than  a  mere  right  to  a  landlord's  lien, 
and  which  the  courts  will  protect.  It  should  be 
remembered  in  this  connection,  that  the  rule  Ifcrat  the 
legkl  title  to  crops,  a  share  of  which  is  to  be  delivered 
as  rent,  and  the  right  to  their  exclusive  possession, 
are  in  the  tenant  until  a  separation  and  delivery  of 
the  rent  share,  is  fully  recognized  by  the  supreme 
court  of  Illinois.  Alwood  v.  Ruckman,  21  111.  200; 
DiQoon  V,  NicollSf  39  111.  384;  Sargant  v.  Courrier,  66  111. 
245.  It  is  true  it  was  said  in  Drake  v.  Railway  Co,,  70 
Iowa,  63  (29  N.  W.  Rep.  804),  that  a  landlord  has  not 
such  an  interest  in  the  growing  crops  of  his  tenant  as 
will  enable  him  to  maintain  an  action  against  a  per- 
son who  injures  the  crops.    But  the  nature  of  the 
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landlord's  claim  to  the  crops  in  that  case  is  not 
shown.  The  point  was  decided  without  discussion  by 
the  court,  apparently  on  the  authority  of  Townsend  v. 
Isenherger,  supra.  The  case  cannot,  therefore,  be 
regarded  as  in  conflict  with  the  views  we  now  express. 
That  a  lease  may  be  assigned  as  security,  and  the 
right  to  recover  the  rent  reserved  be  thereby  given  to 
the  assignee,  was  decided  in  Watson  v.  HunkinSy 
13  Iowa,  54S.  This  rule  was  followed  in  Lufkin  v, 
Preston,  52  Iowa,  235  (3  N.  W.  Rep.  58),  and  57 
Iowa,  28  (10  N.  W.  Rep.  290).  In  the  opinion  filed 
on  the  first  appeal  in  the  case  last  cited,  the 
cases  of  Rees  v.  Baker  and  Townsend  v,  Isenherger, 
supra,  were  referred  to,  but  the  court  said: 
"It  has  never  been  held  that  a  landlord  may  not  assign 
his  interest  in  the  lease,  and  thus  invest  his  assignee 
with  the  right  to  secure  the  rent  when  it  is  in  a  con- 
dition to  be  set  apart."  The  leases  considered  in  that 
case  provided  that  the  landlord  should  have  one-half 
of  the  crop  in  the  field  at  harvest  time.  The  leases 
were  assigned-  as  collateral  security,  and  afterwards, 
in  March,  and  again  in  May,  an  execution  was  levied 
upon  an  undivided  half  of  the  corn  growing  upon  the 
leased  premises,  as  the  property  of  the  landlord.  A 
sale  thereof  was  made,  and  when  the  corn  matured, 
one-half  of  it  was  gathered  by  the  purchaser,  by  per- 
mission of  the  tenants.  It  was  held  that  the  assign- 
ments, if  not  fraudulent,  invested  the  assignee  with 
the  right  to  one-half  of  the  com  at  harvest  time.  In 
Haywood  v.  O'Brien,  52  Iowa,  537  (3  N.  W.  Rep.  545), 
it  was  held  that  the  assignment  of  a  lease  gives  to  the 
assignee  the  right  to  a  landlord's  attachment.  The 
case  of  Sfickney  /;.  Stickney,  77  Iowa,  699  (42  N.  W. 
Rep.  51S),  was  for  the  foreclosure  of  chattel  mortgages 
upon  live  stock,  grain  and  hay,  on  certain  farms. 
One  of  them  was  occupied  by  a  tenant  who  had  agreed 
to  pay  one-half  of  the  products,  including  all  crops 
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and    fruits  grown   upon   the   farm,  and    hogs,  cat- 
tle  and    calves   raised    on    it.    It   did    not  appear 
that   there    had   been    any    division    of   the    prop- 
erty, but  the  court  said  of  that  in  which  the  tenant 
claimed  an  interest,  *'0f  course,  one-half  was  the  land- 
lord's and  one-half  the  tenant's."    That  a  landlord  has 
an  interest  in  crops  of  which  he  is  to  have  a  share  as 
rent,  before  separation  and  delivery  of  the  share, 
which  he  may  mortgage  or  sell,  has  been  affirmed  in 
other  states.    This  was  expressly  held  in  Howell  v, 
Pughy  27  Kan.  702.    The  particulars  of  the  tenancy 
do  not  fully  appear  in  that  report,  but  the  statements 
of  the  case  made  on  an  earlier   appeal,  which  is 
reported  ip  25  Kan.  97,  with  those  made  on  the  second 
appeal,  show  that  the  tenant   was  to  pay  as  rent, 
one-half  of  the  wheat,  and  one-third  of  the  com  and 
flax  raised  on  the  leased  premises  during  the  term,  the 
wheat  and  flax  to  be  delivered  in  the  half-bushel,  and 
the  com  in  the  crib.    On  the  eighth  day  of  July,  1879, 
the  landlord  sold  his  share  of  the  crops,  and  three  days 
later  suits  were  commenced  against  him,  and  the  ten- 
ant was  garnished.    At  that  time  the  flax  and  com 
were  growing  in  the  field,  and   the   wheat  was  in 
stack,  but  no  division  had  been  made,  and  the  ques- 
tion to  be  determined  was  whether  the  sale  by  the 
landlord  was  valid  and  effectual  as  against  the  gar- 
nishment.   The  only  material  difference  between  that 
case  and  this  is,  that  in  the  Kansas  case,  the  sale  was 
absolute,  while  in  this  it  was  conditional.    In  Potts  v. 
Newell,  22  Minn.  561,  it  was  said  that  the  right  of  the 
landlord  to  a  share  of  the  crop  which  was  to  be  paid 
him  as  rent,  was  as  clearly  assignable  as  the  right  to 
receive  a  specified  rent  in  money;  and  a  mortgage  of 
such  share,  made  before  its    separation    from    the 
remainder  of  the  crop,  was  sustained. 

The  interest  of  the  landlord  in  the  share  of  crops 
to  be  delivered  by  the  tenant,  where  the  latter  has  the 
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legal  title  and  right  of  possession,  until  separation 
and  delivery,  is  similar  to  that  of  the  tenant,  in  the 
share  he  is  to  receive,  vrhen  possession  of  the  crop  is 
retained  by  the  landlord  until  division.  In  Yates  v. 
Kinney  fNeb.)  (27  N.  W.  Rep.  132),  it  appeared  that 
the  tenant,  Kinney,  was  to  deliver  to  his  landlord,  as 
rent,  one-third  of  the  crops  to  be  raised  on  the  leased 
premises,  but  the  crops  were  to  be  considered  the 
property  of  the  landlord  until  they  were  divided. 
The  tenant  executed  mortgages  upon  two-thirds  of 
the  crops  before  they  were  divided,  and  while  they 
were  growing.  The  court  said:  "It  is  evident  that 
Kinney  had  some  interest  in  the  crops.  The  fact, 
that  the  extent  of  that  interest  depended  upon  his 
compliance  with  the  terms  of  his  lease,  would  not 
deprive  him  of  the  right  to  sell  or  mortgage  it."  The 
court  also  held  that,  where  the  tenant  had  the  right 
to  assign  his  lease  or  sell  his  share  of  the  crop  raised 
on  the  leased  premises,  it  logically  followed  that  the 
same  rights  or  interests  might  be  mortgaged.  In 
Hammock  v.  Cheekmoore  (Ark.)  (3  S.  W.  Rep.  180),  it 
was  said,  that  a  party  who  works  land  for  a 
share  of  the  crops  raised  thereon,  under  an  agree- 
ment, by  which  the  landlord  owns  the  entire 
crops  until  division,  "may  sell  or  mortgage  his 
contingent  interest,  just  as  he  may  assign  his 
wages  to  be  hereafter  earned."  The  doctrine  of  these 
cases  was  recognized  in  Meacham  v.  Herndon  (Tenn.) 
(6  S.  W.  Rep.  741).  It  was  said  in  Horsley  v.  Moss 
(Tex.  Civ.  App.)  (23  S.  W.  Rep.  1115),  that  a  land 
owner  who  furnished  the  land,  teams,  food  for  teams, 
and  tools,  for  which  he  was  to  receive  one-half  the 
crops  raised  on  the  land,  had  more  than  the  land- 
lord's lien  on  the  crops;  that  he  had  a  specific  interest 
in  the  crops  themselves.  In  Ferrall  v.  Kent,  4  Gill  (Md.) 
209,  it  was  said  of  a  lease  which  provided  that  the  ten- 
ant should  give  to  the  landlord  one-half  of  everything 
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made  on  the  leased  premises,  and  carry  all  the  crops 
to  market,  and  pay  the  landlord  one-half  the  proceeds 
after  they  were  sold,  that  it  vested  in  the  parties  to  it 
a  joint  interest  in  the  crops.  It  is  well  settled  that,  in 
this  state,  valid  mortgages  of  personal  property,  not  in 
existence  until  after  the  mortgage  is  given,  are  valid. 
It  was  said  in  Lawrence  v.  McKenzie,  88  Iowa,  440  (55 
N.  W.  Rep.  505),  that  the  "general  rule  is  that,  in  the 
absence  of  statutory  provisions  to  the  contrary,  any 
personal  property  which  is  capable  of  being  sold,  and 
which  has  an  actual  or  prospective  existence,  may  be 
mortgaged."  That  rule  is  in  force  in  this  state.  Manu- 
facturing Co.  V.  Robinson,  83  Iowa,  568  (49  N.  W.  Rep, 
1031).  In  the  case  last  cited  it  was  said  that  the  power 
to  sell  an  account  for  money  due  cannot  be  ques- 
tioned; that  an  interest  in  such  an  account  less  than 
the  unqualified  ownership  of  it  may  be  transferred, 
and  that  a  valid  mortgage  may  be  given  on  a  claim 
for  money  not  earned.  When  the  mortgage  in  ques- 
tion was  given,  the  small  grain  grown  upon  the  leased 
premises  was  matured  and  in  stack,  and  the  corn  must 
have  been  nearly,  if  not  quite,  fully  grown.  The 
description  in  the  mortgage  was  suflBcient,  and  when 
the  division  was  made  the  mortgage  attached  to  the 
landlord's  share,  thus  ascertained.  Johnson  v.  Rider, 
84  Iowa,  53  (50  N.  W.  Rep.  36);  Lufkin  v.  Preston,  52 
Iowa,  235  (3  N.  W.  Rep.  58).  See,  also,  Melin  v.  Rey- 
nolds, 32  Minn.  52  (19  N.  W.  Rep.  81);  Potts  v.  Newell, 
22  Minn.  562;  Zehner  v.  Aultman,  74  Ind.  24;  Sims  v. 
Mead,  29  Kan.  125.  In  Potts  i\  Newell,  supra,  it  was 
held  that  a  mortgage  upon  "all  the  right,  title,  and 
interest"  of  the  landlord  in  a  crop  to  be  grown,  of 
which  he  was  to  have  a  share  as  rent,  attached  the 

instant  the  share  was  set  apart,  and  was  superior 
2         to  the  levy  of  an  execution  made  after  the 

mortgage  was  executed,  but  before  the  share 
was  separated.  It  is  the  law  in  this  state  that  no 
Vol.  98  la— 2 
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lien  is  obtained  by  the  process  of  garnishment,  but 
only  a  right  to  proceed  against  the  garnishee  person- 
ally. Clark  V.  Raymond,  86  Iowa,  667  (53  N.  W.  Rep. 
354).  According  to  numerous  decisions  of  this  court, 
the  mortgage  in  question  must  have  attached  to  the 
landlord's  share  at  the  moment  it  was  ascertained  and 
set  apart,  if  it  did  not  attach  before;  and,  since  the 
garnishment  did  not  create  a  lien,  the  mort- 
gage became  a  first  lien  upon  the  property  in  con- 
troversy. The  case  of  Orcutt  v,  Moore,  134  Mass.  48,  is 
relied  upon  as  in  conflict  with  the  rule  we  have 
announced,  but  we  do  not  think  that  it  is.  The  lease 
involved  in  that  case  provided  that  the  tenant,  Bailey, 
should  "carry  on  the  farm  at  the  halves,"  and  he  was 
to  leave  at  the  end  of  the  term  ^*as  much  hay  as  he 
found  there  when  he  took  the  farm."  In  commenting 
on  the  lease,  the  court  said:  "It  is  not  stated 
whether  this  hay  was  to  be  hay  raised  on  the  farm,  or 
other  hay  of  equal  quality;  whether  the  crops  were  to 
be  divided  in  kind,  or  whether  Bailey  could  sell  them, 
accounting  for  one-half  of  the  proceeds;  and  the  evi- 
dence bearing  on  that  question  is  not  stated."  The 
court  said  that  on  the  case  thus  made  it  could  not  be 
said,  as  a  matter  of  law,  that  the  parties  to  the  lease 
were  tenants  in  common.  When  read  in  connection 
with  the  facts  to  which  the  court  refers,  its  conclusion 
appears  to  be  in  harmony  with  the  views  we  have 
expressed,  for  in  this  case  it  is  not  shown  that  the 
obligation  of  the  tenant  to  deliver  a  share  of  the 
crops  as  rent  could  be  discharged  by  paying  an  equiv- 
alent in  crops  grown  elsewhere  than  on  the  leased 
premises,  or  in  money.  On  the  contrary,  it  appears 
that  the  lease  was  designed  to  give  each  party  a  share 
of  the  crops  actually  grown  on  the  leased  premises. 
That  the  landlord  may  sell  the  rent  for  the  land  at 
any  time  is  not  to  be  questioned.  If  he  can  sell  all, 
he  can  sell  a  part,  especially  when   it   is   readily 
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ascertainable;  and  if  he  can  make  an  absolute  sale,  it 
follows  that  he  can  make  a  conditional  one.  The 
mortgage  in  controversy  was  a  conditional  sale  of  the 
landlord's  share  of  the  crops  which  had  been  grown 
and  was  to  be  delivered  according  to  the  terms  of  the 
lease.  What  right  or  interest  the  mortgage  would 
have  conveyed  had  a  share  of  the  crops  grown  not 
been  delivered,  need  not  be  determined.  The  conclu- 
sions which  reason  and  authority  demand,  are,  that 
the  landlord  had  a  mortgagable  interest  in  the  crops  in 
controversy,  when  the  mortgage  was  given;  that  the 
interest  was  made  definite  and  certain  when  his  share 
was  separated  and  determined;  that  the  mortgage  fully 
attached  to  that  share  when  it  was  thus  ascertained, 
if  it  had  not  been  operative  before;  that,  as  the  mort- 
gage was  given  before  the  garnishment  was  effected, 
the  latter  was  subject  to  the  rights  conferred  by  the 
former.  It  follows  that  the  judgments  of  the  district 
court  were  right,  and  they  are  therefore  affiemed. 

Deemee,  J.  (concurring  specially). — I  agree  with 
the  minority  opinion  on  the  question  as  to  the 
interest  of  the  landlord  in  a  share  of  the  crops 
grown  on  the  leased  premises.  I  do  not  think  he  has 
such  a  vested  or  potential  interest  in  the  share  to  be 
set  apart  to  him  as  rent,  that  he  may  make  a  mort- 
gage which  will  presently  carry  the  undivided  one- 
third  of  the  property  growing  upon  the  land. 
3  But  I  do  think  that  he  has  a  lien  upon  the 

crops  which  may  finally  ripen  into  a  title  to  an 
aliquot  part  thereof,  and  that,  when  the  third  is  deliv- 
ered to,  or  set  apart  for  the  landlord  in  accordance 
with  the  terms  of  the  lease,  then  his  title  becomes 
perfect.  Now,  it  is  held  in  this  state  that  one  may 
make  a  mortgage  of  property  to  be  acquired  in  the 
future  which  will  be  valid,  and  which  I  think  will  take 
precedence  of  a  garnishment  of  him  who  holds  the 
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property  for  the  mortgagor.  In  the  case  of  Scharf en- 
burg  V.  Bishop  J  35  Iowa,  60,  we  said:  "By  the  strict 
rule  of  the  common  law,  it  is  doubtless  true  that  a 
party  could  not  mortgage  property  not  then  in  esse, 
so  as  to  vest  a  title  in  the  mortgagee  when  the 
property  should  come  in  esse.  But  at  civil  law  we 
could.  *  *  *  Courts  of  equity,  and  under  practice, 
courts  of  law  also,  will  recognize  the  rights  of 
such  mortgagee,  and  enforce  them  against  all 
persons  having  notice  of  them."  If  it  does  not  at 
the  common  law  amount  to  a  technical  legal  mort- 
gage, it  is  at  least  an  equitable  mortgage.  Of 
course,  it  is  necessary  that  such  future-acquired  prop- 
erty shall  be  capable  of  identification.  See,  also,  on 
this  same  point  Brown  v.  Allen,  35  Iowa,  306;  Fejavary 
V.  Broesch,  52  Iowa,  88  (2  N.  W.  Rep.  963);  Dunham  r. 
Isett,  15  Iowa,  284;  Stephens  v.  Pence,  56  Iowa,  257  (9 
N.  W.  Rep.  215);  Phillips  v.  Both,  58  Iowa,  499  (12  N. 
W.  Rep.  481);  Hughes  v.  Wheeler,  66  Iowa,  641  (24  N. 
W.  Rep.  251).  In  the  case  last  cited  we  held  that  a 
mortgage  drawn  with  the  intention  of  covering 
future-acquired  property  which  was  in  existence,  but 
not  the  property  of  the  mortgagor,  will  be  valid  jis  to 
such  property  when  acquired.  And  we  also  held  that 
the  mortgagee  under  such  a  moi-tgage  was  entitled  to 
the  possession  of  the  property  im  against  a  purchaser 
from  the  mortgagor.  There  is  no  question  but  that 
the  description  of  the  property  in  controversy  is  suf- 
ficient to  cover  the  property.  Indeed,  the  property  is 
specifically  described  as  that  growing  upon  certain 
land  during  the  year  1892.  It  could  scarcely  be  more 
definitely  described,  and  it  would  be  difficult  to  make 
a  description  which  would  more  clearly  indicate  that 
the  mortgagor  intended  to  convey  his  interest  in  that 
crop,  no  matter  when  acquired.  It  follows  then,  that 
as  soon  as  the  property  was  set  apart  by  the  tenant, 
the  moi*tgage  attached  to  it,  and  that  the  mortgagee 
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then  had  a  perfect  lien  upon,  and  was  entitled  to  the 
property,  or  to  its  proceeds  when  sold,  under  the  stip- 
lation  in  this  case. 

The  garnishing  creditor  acquired  no  greater  rights 
against  the  mortgagee  than  the  mortgagor  would 
have  had,  had  he  brought  the  suit,  nor  are  his  rights 
against  the  garnishee,  the  tenant,  any  different  than 
those  held  by  the  garnishee  against  the  mortgagee. 
In  a  contest  between  the  garnishee,  who  was  the  ten- 
ant, and  the  mortgagee,  there  ought  to  be  no  doubt 
about  the  outcome.  When  the  property  was  set 
apart  by  the  tenant,  who  was  garnished  by  a  judgment 
creditor  of  the  landlord,  who  was  the  mortgagor,  the 
mortgage  immediately  fastened  itself  upon  it,  and  the 
tenant  held  it  as  the  property  of  the  landlord,  subject 
to  the  mortgage  made  to  the  interveners,  Dickey  & 
Co.  The  proceedings  by  garnishment  gave  the  plaint- 
iffs no  lien  upon  the  property.  They  simply  suc- 
ceeded to  the  rights  of  the  landlord,  Dow,  against  the 
tenant,  in  and  to  the  property  raised  upon  the  leased 
premises,  and  they  have  no  other  or  greater  rights 
against  the  interveners,  Dickey  &  Co.,  than  Dow 
would  have  had.  I  desire  to  say,  again,  in  order  that 
my  position  may  not  be  misunderstood,  that  no  ques- 
tion as  to  suflBciency  of  description,  or  notice  to  the 
creditors  in  the  garnishment,  is  made.  Moreover,  no 
such  question  could  be  in  the  case,  because  the  mort- 
gagor was  not  in  possession  when  he  gave  the  mort- 
gage. In  the  case  of  Jessup  v.  Bridge,  11  Iowa,  572, 
we  held  a  mortgage  of  the  future  earnings  of  a  rail- 
way company,  was  prior  and  superior  to  the  rights  of 
judgment  creditors  of  the  railroad  company,  under 
garnishment  proceedings.  In  view  of  these  well-set- 
tled rules,  it  seems  clear  to  us,  that  the  mortgage  of 
the  interveners,  is  superior  to  the  claim  of  plaintiffs, 
in  their  garnishment  proceedings,  and  that  it  is  not 
necessary  to  determine  what  interest  a  landlord  has  in 
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growing  crops,  of  which  he  is  to  receive  a  share,  as 
rent,  for  the  use  of  his  lands.  There  is  no  occasion  to 
determine  whether  the  intervener's  rights  under  their 
mortgage,  are  equitable  or  legal,  for  they  pleaded  the 
facts  necessary  to  entitle  them  to  recover,  and  proved, 
without  objection,  all  that  is  required  to  give  them 
the  relief  they  prayed.  An  error,  as  to  the  choice  of 
forum,  will  not,  under  our  reformed  procedure,  defeat 
them. 

Another  rule  tends  to  support  the  interveners  in 
their  claim.  The  mortgage  under  which  they  claim 
contained  the  usual  covenants  of  warranty,  and  cor- 
rectly described  the  property  intended  to  be  conveyed. 
Now,  it  seems  to  be  well  settled  that  if  a  mortgagor 
who  has  no  title,  or  whose  title  fails,  afterwards 
acquires  it,  it  inures  to  the  mortgagee.  Jones,  Chat. 
Mortg.  section  101.  Now,  when  the  property  was  set 
apart  by  the  tenant  in  accordance  with  the  terms  of 
the  lease,  the  title  vested  in  the  landlord,  and  imme- 
diately inured  to  W.  C.  Dickey  &  Co.,  the  mortgagees. 
Under  the  doctrine  announced  in  the  minority  opinion, 
there  was  nothing  the  judgment  creditor  could  get 
until  the  property  was  set  aside  by  the  tenant,  for  the 
landlord  had  no  interest  in  it.  Neither  the  mortgagee 
nor  the  judgment  creditor  by  virtue  of  his  garnish- 
ment had  any  claim  against,  right  to,  or  interest  in 
the  property  until  set  apart.  When  set  apart,  their 
respective  interests  in  it,  if  they  had  any,  immediately 
vested;  but,  as  the  mortgage  was  first  in  point  of  time, 
it  should  be  given  priority.  This  is  the  most  favor- 
able attitude  for  the  judgment  creditors,  and  it  seems 

to  me  that  it  gives  them  no  standing  in  this 
4         controversy.    But  as  it  is  well  settled  that  a 

garnishment  creates  no  lien,  and  that  the  mort- 
gage does;  even  when  the  property  is  subsequently 
acquired,  it  follows  as  a  necessary  conclusion  that  the 
mortgagee  should  be  protected.    On  these  grounds  I 
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vote  to  affirm,  and  as  the  majority  reach  this  conclu- 
sion, although  by  a  somewhat  different  course  of  rea- 
soning, it  follows  that  the  judgment  is  apfiebcbd. 

Granger,  J.  (dissenting).— The  majority  opinion 
closes  with  a  holding  that  reason  and  authority 
demand  a  conclusion  that  the  landlord  had  a  mort- 
gageable interest  in  the  crops  in  controversy  when  the 
mortgage  was  given.  Regarding  the  conclusion  *as  a 
clear  misapprehension  of  authority,  and  of  at  least 
doubtful  support  in  reason,  I  dissent  from  it.  The 
proposition,  briefly  stated,  is:  Where  a  landlord 
leases  land,  and  is  to  receive  for  his  rental  one-third 
of  the  grain  raised  thereon,  to  be  delivered  at  another 
place  than  on  the  land,  and  there  is  no  relationship 
between  the  landlord  and  tenant,  as  that  of  tenants  in 
common,  has  the  landlord  such  an  interest  in  the  spe- 
cific grain  he  will  be  entitled  to  receive  that  he  can 
mortgage  the  same,  and  the  mortgage  be  effective, 
before  the  grain  is  set  apart  for  him?  I  think  the 
authorities  are,  in  this  state,  on  principle,  conclusive 
of  the  question.  I  do  not  see  how  language  can  be 
more  so.  In  Bees  v.  Baker,  4  G.  Greene  (Iowa),  461,  it  is 
true  the  question  is  but  incidentally  involved,  but  it  is 
there  said,  speaking  of  the  rental:  "This  share  was  in 
the  nature  of  rent,  and,  until  it  was  delivered,  the 
exclusive  ownership  of  the  growing  crop  was  in  the 
tenant."  I  cannot  imagine  an  interest  a  landlord 
could  have  except  ownership  and  a  lien.  That  he  has 
the  latter  no  one  doubts.  The  case  puts  the  owner- 
ship exclttsively  in  the  tenant  until  set  apart.  Town- 
send  V.  Isenherger  is  also  cited  in  the  majority  opinion. 
I  regard  the  case  as  a  very  conclusive  test  of  the  ques- 
tion, and  its  facts  should  be  well  in  mind.  It  presents 
fairly  the  question  whether  or  not  a  landlord  has  any 
interest  in  a  growing  crop,  that  is  assignable,  In  that 
case  the  landlord  assigned  his  lease  to  the  plaintiff, 
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which  would  convey  to  the  plaintiff  every  assignable 
interest  he  had.    After  the  landlord  had  made  such 
assignment,  his  land  was  sold  on  execution,  and  the 
case  settled  the  question  whether  anything  passed  to 
plaintiff  by  the  assignment  of  the  lease.    Speaking  of 
that  question,  it  is  said:     "The  share  of  the  crop 
reserved  by  the  lease  to  the  landowner  is   to   be 
regarded  as  rent.    The  owner  of  the  land  acquired  no 
property  in  the  part  of  the  crop  reserved  for  rent  until 
it  was  set  apart  to  him  by  the  tenant.    The  ownership 
of  the  tenant  continued  until  that  time."  If  the  conclu- 
sive language  of  Bees  v.  Baker  was  to  be  doubted  as 
authority  because  not  applicable  directly  to  the  issues, 
the  question  was  certainly  involved  in  Townsend  v. 
Isenherger,  and  the  same  conclusive  language  is  there 
used,  and  Bees  v.  Baker  is  cited  in  support  of  it,  as 
well    as    other   authorities.    The    majority   opinion 
evades  the  force  and  language  of  that  opinion  by 
assuming  that  what  is  said  was  designed  to  show  that 
the  rent  had  not  accrued,  and  was  not  payable  until 
the  purchaser  at  the  sheriff's  sale  had  acquired  title 
to  the  land.    I  must  and  do  insist  that  the  point  ruled 
is  that,  before  the  rental  was  set  apart,  the  landlord 
had  no  property  therein  that  he  could  assign.    The 
contention  of  ownership  arose  after  the  grain  was  set 
apart  in  a  granary  for  the  legal  owner,  so  that  the 
question  was  fairly  presented  whether  or  not  the 
assignment  was  of  validity  to  transfer  title  when 
made,  or  became  afterwards  effective,  when  the  title 
would  pass  by  the  setting  apart.    It  is  there  held  that 
the  assignee  took  no  property  by  the  assignment,  not 
because  the  rent  had  not  accrued  when  the  purchaser 
took  his  title  to  the  land,  but  for  no  other  reason  than 
that  the  "owner  of  the  land  acquired  no  property  in 
the  part  of  the  crop  reserved,  until  it  was  set  apart  to 
him."    It  is  in  the  same  connection  said,  "The  owner- 
ship of  the  tenant  continued  until  that  time."    If  the 
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right  of  the  landlord  to  assign  the  crop  is  not  denied 
in  that  case,  for  the  sole  reason  that  he  had  no  owner- 
ship as  a  basis  for  it,  and  that  the  tenant  was  the 
owner,  then  it  is  not  the  province  of  language  tc 
express  such  a  holding.  The  doctrine  of  these  case^ 
is  followed  in  Atkins  v.  Womeldorf,  53  Iowa,  150  (4  N 
W,  Rep.  905),  also  cited  in  the  majority  opinion 
and  in  fixing  a  rule  for  the  protection  of  a  landlord 
so  that  his  interest  may  not  be  lost  to  him  to  benefit 
the  creditors  of  the  tenant,  it  distinguishes,  but  in  nc 
way  denies  the  rule  as  stated  in  Townsend  v.  Isen- 
berger.  It  gives  to  the  landlord  a  protection  againsi 
the  seizure  by  such  creditors  because  of  his  landlord's 
lien.  The  case  recognizes  the  rule  of  the  other  cases. 
Mr.  Justice  Rothrock  wrote  the  opinion  in  the  case  ol 
Atkins  V.  Womeldorf,  and  also  in  Howard  County  v. 
Kijte,  69  Iowa,  307  (28  N.  W.  Rep.  609).  It  is  there  said : 
"When  land  is  rented  on  shares,  the  tenant  is  the 
exclusive  owner  of  the  crop  while  growing,  and  the 
landlord  has  no  control  over  it,  nor  title  to  the  part 
of  the  crop  reserved  as  rent,  until  it  is  set  apart  to 
him."  It  cites  the  former  cases,  and  then  says:  "It 
is  true  that  the  landlord  has  a  lien  for  the  rent  reserved, 
but  he  has  neither  title  nor  right  of  possession  of  .the 
crop  while  growing."  It  is  beyond  a  peradventure 
that  the  cases  fix  the  right  of  a  landlord  in  a  growing 
crop  as  a  lien  merely,  and  not  .an  ownership.  It  is 
true  that  in  some  of  the  cases  the  language  relied  on 
is  used  by  way  of  illustration  or  argument,  but  it  is 
significant  in  this:  that  at  all  times,  whether  treating 
of  the  rights  of  the  landlord  to  assign  the  crop  reserved 
as  rent,  or  of  its  use  in  other  ways,  the  same  thought  or 
rule  is  observed, — that  his  interest  is  a  lien,  and 
not  an  ownership  that  he  can  convey.  In  Drake  v. 
Railway  Co.,  70  Iowa,  63  (29  N.  W.  Rep.  804),  crops 
had  been  injured  by  defendant,  and  the  question  of 
the  plaintiff's  right  to  recover  damages  therefor  was 
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presented,  he  being  the  landlord;  and  it  is  said:  "A 
landlord  has  no  such  interest  in  the  growing  crop  of 
his  tenant  as  to  enable  him  to  maintain  an  action 
against  a  person  who  injures  the  crop."  This  holding 
is  based  on  Townsend  v.  Isenberger,  and  the  reason  for 
the  holding  must  be  that  the  landlord  had  no  prop- 
erty interest  to  authorize  the  action.  It  is  the  law  of 
Iowa,  in  view  of  the  majority  opinion,  that  a  land- 
lord has  such  a  property  interest  in  the  growing  crop 
that  he  may  assign  or  mortgage  it;  but  if  some  per- 
son shall  destroy  that  interest  he  may  not  recover, 
for  the  reason  that  he  has  no  interest  that  will  permit 
it.  I  think  ours  is  the  only  state  in  the  Union  to 
sustain  such  a  rule.  Our  own  holdings  ought  to  set- 
tle this  question,  I  think,  independent  of  reason  or 
other  authorities.  If  they  announce  a  bad  rule,  we 
should  meet  the  situation  frankly,  and  overrule  them, 
and  not  attempt  to  distinguish  on  principle  where* 
there  is  no  difference. 

It  is  said  that  a  lease  may  be  assigned,  and  the 
right  to  recover  the  rent  reserved,  be  given  to  the 
assignee.  The  rule  is  not  doubted.  It  is  no  more 
than  to  say  that  the  landlord  may  assign  his  right. 
That  he  can  assign  his  right  to  the  rent,  whether  pay- 
able in  money  or  other  property,  is  not,  to  my  knowl- 
edge, questioned.  The  assignee  can  take  the  place  of 
the  assignor.  When  the  rent  is  payable,  he  can 
receive  it  or  enforce  payment,  precisely  as  the  land- 
lord could  have  done.  But  that  is  not  the  question 
we  are  considering.  It  may  further  be  conceded,  for 
the  purposes  of  the  case,  that  he  can  mortgage  the 
debt,— that  is,  the  chose  in  action.  But  that  does  not 
mean  that  he  can  pledge  the  specific  property  with 
which  the  debt  is  to  be  paid,  until  it  is  his.  I  may 
also  concede  that  a  landlord  may  pledge  the  rental 
in  the  growing  crops,  and  that,  as  between  himself 
and  his  pledgee,  if  he  afterwards  acquires  the  title,  tho 
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pledge  will  be  valid.  But  not  more  so  than  if  one  should 
sell  or  mortgage  property  in  which  he  confessedly  had 
no  interest.  If  he  should  afterwards  acquire  the  title, 
it  would  inure  to  the  benefit  of  the  vendee  or  mort- 
gagee. This  is  the  rule  as  to  real  estate.  Code, 
section  1931;  Rice  i\  Kelso,  57  Iowa,  115  (7  N.  W. 
Rep.  3)  (10  N.  W.  Rep.  335).  As  to  personal  prop- 
erty, see  Jones,  Chat.  Mortg.  (4th  Ed.)  section  101. 
I  submit  that  this  court  has  held,  in  the  cases  cited, 
that  a  landlord  may  not  assign  his  interest  in  a  grow- 
ing crop;  that  he  has  no  interest  therein  that  could  be 
made  the  subject  of  a  levy;  and  that  he  has  no  such 
interest  therein  that,  if  it  is  destroyed,  he  can  main- 
tain an  action  for  damages;  and  that  all  such  holdings 
are,  in  terms,  based  on  the  single  fact  that  he  has  no 
ownership  in  the  crop  until  it  is  set  apart.  If  this  is 
true,  I  am  led  to  inquire,  what  is  there  to  which  a 
mortgage  can  attach.  The  majority  refer  to  Parker  v. 
Garrison,  61  111.  250.  It  is,  in  my  judgment,  without 
the  slightest  bearing  on  the  question.  In  that  case 
the  tenant  was  insolvent,  and,  after  the  rental  was 
due,  he  was  removing  it,  and  refusing  to  set  apart  the 
rental,  according  to  the  contract.  The  action  was,  to 
enforce  specific  performance  of  the  contract,  by 
injunction.  It  simply  held,  that  the  holding  of  the 
proi)erty  after  the  time  for  delivery,  was  a  trust.  That 
was,  because  the  tenant  had,  after  the  debt  was  due, 
refused  to  deliver  the  crop  in  payment,  as  he  had 
agreed  to  do.  It  is  said,  in  the  opinion,  that  the 
rental  share  justly  and  equitably  belonged  to  the 
landlord,  and  that  is  true;  and  the  suit  was,  to  com- 
pel a  specific  performance,  so  that  he  might  have  the 
legal  title.  The  majority  omit  to  quote  from  the 
same  case,  the  significant  remark,  as  a  basis  for 
equitable  cognizance,  as  indicating  the  thought  of  the 
court,  as  to  the  legal  title,  that  ^'the  remedy  by 
replevin,  at  least,  would    have  been  doubtful  and 
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uncertain,  from  the  difficulty  of  showing  a  legal  title 
in  the  specific  property,  there  having  been  no  deliv- 
ery;" and  the  com  was,  at  the  time,  undivided.  In 
Woodruff  V,  Adams,  5  Blackf.  317,  in  considering  the 
question  of  trespass  to  the  real  estate,  it  is  held,  that 
the  landlord's  right  was  to  receive  a  portion  of  the  crop, 
after  severance,  and  on  other  land — which  is  pre- 
cisely this  case— as  he  was  not  jointly  inter- 
ested with  the  producer  in  the  crop  while  it 
was  growing.  It  is  there  said:  "His  share  was 
in  the  nature  of  a  rent,  and  until  that  was  delivered, 
the  exclusive  ownership  of  the  crop  was  in  the  raiser  of 
it."  In  Howard  County  v.  Kyte,  supra,  this  court  said: 
"The  rent  reserved,  being  a  share  of  the  crop,  is  the 
same  as  when  the  rent  is  reserved  in  money,  so  far  as 
the  rights  of  the  landlord  or  his  creditors  to  take  pos- 
session are  involved."  The  words,  because  of  the 
nature  of  the  case,  are  used  with  a  limitation  as  to 
persons,  but  they  strengthen  the  oft-repeated  holding 
that  the  landlord  has  no  ownership.  It  means  that 
the  landlord's  right  in  the  grovsdng  crop  is  the  same  as 
his  right  to  money  to  be  paid  as  rent,  so  far  as  con- 
cerns his  right  to  sell  or  pledge  it.  This  exact  ques- 
tion has  received  consideration  by  the  supreme  court 
of  Massachusetts  in  Orcutt  v.  Moore,  134  Mass.  48.  I 
think  that  here  also  the  majority  have  perverted  the 
reasoning  and  conclusion  of  the  case.  After  a  careful 
discussion  of  this  and  kindred  questions,  speaking  of 
the  interest  of  the  landlord  in  the  crop,  it  is  said: 
"Whether  he  has  any  potential  interest  depends  on 
the  contract,  which  may  be  ascertained  by  the  jury. 
If  the  contract  is  that  the  specific  property  is  to  belong 
to  the  parties  jointly,  and  is  to  be  divided,  he  has 
such  potential  interest.  If  the  contract  is  that  the 
lessee  is  to  pay  as  rent  a  share  of  the  crops,  or  its 
equivalent,  he  would  have  no  interest  in  any  specific 
property  so  that  he  could  sell  it,  though  he  has  a  claim 


April  1896J  Riddle  v.  Dow.  29 

for  rent  payable  at  a  stipulated  time."  It  seems  to 
me  that  the  language  is  not  susceptible  of  miscon- 
struction. Its  conclusiveness  is  strengthened  by  the 
facis  and  reasoning.  In  that  state,  if  the  contract  is 
such  that  the  landlord  and  tenant  are  tenants  in  com- 
mon, the  rule  is  different.  No  such  relationship  is 
claimed  in  the  case  at  bar.  It  is  held  in  Sunol  v. 
Molloy,  63  Cal.  369,  that  the  landlord  and  tenant  were 
tenants  in  common,  and  that  a  mortgagee  of  the 
tenant  could  not  hold  the  entire  crop.  Such  a  rule 
is  not  to  be  disputed.  The  fact  of  the  tenancy  in 
common  brings  the  case  in  line  with  the  Massachusetts 
case. 

The  only  conflict  of  authority  that  I  have  discov- 
ered, is  because  of -holdings  in  Kansas  and  Minnesota. 
In  Howell  v.  Pugh,  27  Kan.  702,  some  language,  used 
rather  argumentatively  than  otherwise,  in  considering 
the  principal  question  in  the  case,  recognizes  the  right 
of  a  landlord  to  sell  his  rental  share  of  the  crop.  The 
case  is  somewhat  in  doubt  as  to  the  precise  nature  of 
the  contract,  but  what  is  said,  is  without  a  citation  of 
authorities,  and  gives  to  the  landlord  a  property  in 
the  growing  crop,  which  is  certainly  against  the 
express  holdings  in  this  state,  and  the  great  weight  of 
authority.  In  the  Minnesota  case  {Potts  v.  Newell^  22 
Minn.  561),  what  is  said  as  to  the  right  to  mortgage 
the  rental  share  of  the  crop  is  without  reference  to 
authorities  on  the  subject.  It  seems  to  be  the  thought 
of  the  opinion  that  the  legal  title  would  not  pass  until 
the  share  was  separated,  which  is  the  recognized  rule; 
and  that  the  landlord  would  have  the  right  to  receive 
the  share  in  the  future  when  separated,  which  is  also 
the  rule.  It  is  also  said  that  the  right  of  the  landlord 
"was  as  clearly  assignable  as  the  right  to  receive  a 
specified  rent  in  money,  and  in  case  of  assignment  the 
title  to  the  third  of  the  wheat  would,  upon  its  being 
set  apart,  vest  at  once  in  the  assignee,  precisely  as  it 
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would  vest  in  the  assignor,  if  no  assignment  was 
made."  These  rules  are  nowhere  disputed,  and  they 
constitute  the  reasoning  for  the  conclusion.  The 
opinion  leaves  no  inference  what  was  the  interest  to 
be  mortgaged,  before  the  title,  or  ownership,  passed. 
The  case  as  clearly  holds  that  the  money  to  be  paid 
as  rent  could  as  well  be  mortgaged  as  the  grain,  for 
the  conclusion  seems  to  rest  on  the  right  to  assign  the 
chose  in  action.  The  opinion  is,  in  its  reasoning,  in 
accord  with  general  authority  to  the  effect  that  the 
landlord  has  no  ownership  of  growing  crops  before 
there  is  a  separation.  The  case  of  Hammock  v. 
Cheekmoore  (Ark.)  (3  S.  W.  Rep.  180),  is  cited  by  the 
majority.  The  case  expressly  holds  that  the  rela- 
tion of  landlord  and  tenant  did  not  exist,  and  the 
rule  of  the  case  is  undoubtedly  correct.  However, 
the  majority  have  omitted  to  notice  this  conclusive 
language  of  the  case  against  their  theory  of  the  law: 
'*If  the  terms  of  the  contract  had  been  such  as  to  indi- 
cate an  intention  to  create  the  relationship  of  landlord 
and  tenant,  *  *  *  the  title  to  the  crop  would  have  been 
in  Stewart,  the  tenant,  subject  to  the  landlord's  lien  for 
rent,  and  the  landlord  could  have  maintained  no  action 
against  Stewart  at  law  for  converting  any  part  of  it." 
The  case  holds  that  Stewart  was  a  laborer  for  wages, 
and  not  a  tenant,  and  it  fully  supports  the  holdings  in 
this  state  as  to  there  being  no  ownership  of  the  crop 
in  the  landlord.  It  fixes  his  right  in  the  crop  before 
separation,  as  that  of  a  lien  for  rent,as  I  maintain  this 
court  has  done.  The  case  fully  supports  my  view  in 
this:  that  the  landlord  was  to  furnish  the  team,  uten- 
sils, etc.,  to  raise  the  crop,  and  Stewart  was  to  do  the 
work  and  receive  a  share  of  the  crop  for  his  labor. 
Stewart  sold  a  part  of  the  crop,  and  the  holding 
is,  that  the  title  to  the  crop  was  in  the  landowner,  and 
Stewart  could  not  sell  a  part  of  it.  The  case  places 
Stewart,  under  his  contract  to  take  a  share  of  the 
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crops  for  his  wages,  precisely  as  that  case  does,  and 
other  cases  do,  the  landowner,  when  he  agrees  to  take 
a  share  of  the  crop  for  his  rent.  In  one  case  the  rent 
is  to  be  paid  by  the  tenant,  and  in  the  other  the  wages 
by  the  landowner.  In  either  case  it  is  a  debt.  The 
person  who  is  to  pay  owns  the  money  or  property  with 
which  the  debt  is  to  be  paid,  until  payment.  The  mere 
fact  that  a  debt  is  payable  in  a  specific  article,  either 
of  money  or  of  other  property,  does  not  invest  the 
creditor  with  ownership  in  the  specific  property,  until 
his  contract  gives  him  the  right  to  demand  payment, 
if  even  then.  I  am  not  disposed  to  pursue  the  discus- 
sioii  further.  I  am  confident  of  the  conclusion  that 
our  holdings  are  conclusive  against  the  rule  announced 
by  the  majority,  and  these  holdings  are  aided  by  the 
great  weight  of  authority.  It  is  said,  in  substance,  in 
the  majority  opinion,  that  the  attachment  by  garnish- 
ment did  not  effect  a  lien  on  the  grain  before  it  was 
set  apart,  and  that,  when  so  set  apart,  if  not  before, 
the  lien  of  the  mortgage  attached,  and  gave  it  prior- 
ity. I  am  understanding  this  to  mean,  as  a  legal 
proposition,  that  if  A  is  attached  as  garnishee  in  a 
suit  by  B  against  C,  and  he  has  property  belonging  to 
C  in  his  possession,  C  may  afterwards  mortgage  it,  and 
the  mortgage  would  be  a  .prior  lien.  I  am  much  dis- 
posed to  doubt  the  rule,  but  desire  to  reserve  my 
opinion  on  that  question  and  that  stated  in  the  con- 
curring opinion.  In  view  of  the  conclusion  of  the 
majority,  the  case  must  st^nd  aflBrmed,  and  I  need  not 
now  take  time  to  examine  the  latter  question. 

BoTHROOE,  C.  J.,  concurs  in  this  dissent. 


32  Phillips  v.  Wilmabth.  [98  Iowa 


( 88   381  William  Phillips,  et  al.,  v.  Mary  E.  Wilmarth,  et  al.^ 

;^  «^*1  Appellants. 


|137      3fi0 


Go-tenancy:    tax  titlb.    A  tenant  in  common  cannot  extinguish 
2   the  title  of  his  co-tenant  by  acquiring  a  tax  title  to  the  common 
property,  imless  it  is  shown  that  the  co-tenant  has  refused  to  con- 
tribute to  the  necessary  expense;  and,  until  such  refusal,  limita- 
tions will  not  run  in  his  favor  against  his  co-tenant. 

Statute  of  limitations.    Code,  902,  barring  recovery  of  land  sold 

2  for  taxes,  after  five  years  have  elapsed  since  execution  and  record- 
ing of  tax  deed,  has  no  application  to  such  a  case. 

Failure  to  pay  taxes.  Where  an  interest  in  land  was  inherited 
4  by  residents  of  another  state,  who  are  not  shown  to  have  known 
of  the  land  or  of  its  location,  and  no  demand  for  ta:*es  appears 
to  have  been  made  on  them  by  their  co-tenants,  they  will  not  be 
barred  of  the  right  of  recovery,  against  their  co-tenants,  by  the 
fact  that  they  paid  no  taxes  thereon  for  eighteen  years. 

Tax  Sale.    A  sale  of  land  for  taxes  relieves  the  owner  from  liability 
1    for  aU  prior  taxes  then  due,  and  not  included  therein. 

Statute  of  Limitations.    An  action  to  recover  an  undivided  interest 

3  in  wild  land,  and  unused  prairie  land,  is  not  within  the  ten  years' 
limitation  of  Iowa  Code,  section  2529,  upon  actions  for  recovery 
of  real  property. 

Appeal  from  Wright  District  Court. — Hon.  D.  R.  Hind- 
man,  Judge. 

Monday,  April  13,  1896. 

Action  in  equity,  to  quiet,  in  the  plaintiffs'  title 
to  an  undivided  half  of  certain  real  estate,  for  a  par- 
tition thereof,  and  for  general  equitable  relief.  There 
was  a  hearing  on  the  merits,  and  a  decree  for  the 
plaintiffs.    The  defendants  appeal. — Modified. 

Nagle  &  Nagle  for  appellants. 

Williayn  MiUchrist^Lnd  Frank  Farrell  for  appellees. 
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Robinson,  J.— The  land  in  controversy  comprises 
one  hundred  and  twenty  acres,  which  were  purchased 
from  the  general  government  in  July,  1856,  by  William 
Phillips  and  Hopewell  Hepburn,  as  tenants  in  com- 
mon. They  resided  in  Pittsburg,  in  the  state  of  Penn- 
sylvania, where  Phillips  died  intestate  in  April,  1874. 
He  was  never  married,  and  survived  his  parents;  and 
his  only  heirs  were  his  brother,  Robert  B.,  and  his 
sister,  Eliza  B.  The  sister  died  testate  in  March,  1877, 
and  her  will  was  admitted  to  probate  in  Pennsylvania 
and  in  Wright  county,  in  this  state.  By  a  residuary 
provision,  it  devised  to  each  of  the  six  children  of  her 
brother  Robert,  an  undivided  one-eighth  of  her  inter- 
est in  the  land  in  question,  and  equal  shares  of  it  to 
Sarah  M.  Jarvisand  Matilda  Dallas  Lee,  each  of  whom 
was  to  hold  the  share  devised  to  her  during  her  natural 
life,  and  in  case  she  died  leaving  issue,  the  share  was  to 
vest  in  such  issue,  but  in  case  of  her  death  without 
issue  it  was  to  be  vested  in  the  childrjsn  of  her 
brother.  The  brother  died  testate  in  April,  1889, 
and  his  will  was  duly  probated  in  Pennsylvania 
and  in  this  state.  It  gave  to  his  wife  a  life 
estate  in  all  his  property,  and  to  his  children,  all 
of  the  remainder.  One  child  died  in  the  year  1891, 
unmarried,  and  intestate,  and  the  widow  is  dead. 
The  five  surviving  children,  are  the  plaintiffs  in  this 
action.  Hepburn  is  dead,  and  the  defendants  are  his 
heirs.  The  plaintiffs  ask,  that  the  respective  shares 
of  the  parties  to  the  action  be  established,  that  the 
title  of  the  plaintiffs  to  an  undivided  half  thereof,  be 
confirmed,  and  that  partition  of  the  land  be  made. 
The  answer  denies  the  allegations  of  the  petition,  and 
avers  that  the  land  was  sold  in  the  year  1876,  for 
delinquent  taxes,  and  that  a  tax  deed  therefor  was 
issued  to  Julia  A.  Churchman,  in  November,  1879, 
and  duly  recorded,  and  that  she  conveyed  the  land  to 
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the  defendant,  Sarah  C.  Hepburn,  in  May,  1880.  The 
land  was  sold  for  delinquent  taxes,  and  conveyed,  as 
stated;  and  the  principal  question  to  be  determined 
is,  whether  the  tax  sale  and  the  tax  deed,  and  the 
subsequent  conveyance  to  Sarah  C.  Hepburn,  were 
effective  to  defeat  the  plaintiffs'  title.  The  district 
court  found  that  they  were  not,  and  decreed  that  the 
plaintiffs  were  the  owners  of  an  undivided  one-half  of 
the  land,  and  that  they  were  entitled  to  redeem  from 
the  tax  sale,  by  paying  into  the  court  one-half  of  the 
taxes  paid  and  disbursements  made  by  the  defendants, 
on  account  of  the  land,  which  amounted,  in  the 
aggregate,  to  six  hundred  and  seventy-six  dollars  and 
sixty-four  cents.  The  cause  was  then  continued  for 
further  action  upon  the  prayer  for  partition. 

I.  The  petition  alleges  that  no  taxes  upon  the 
land  are  due  to  the  county  or  state.  A  stipulation 
shows  that  the  taxes  for  the  years  1873  and  1874  have 
not  been  paid,  and  it  is  urged  that  the  plaintiffs  are 
not  entitled  to  maintain  this  action,  by  reason  of  the 
provision  of  section  897,  of  the  Code,  which  reads  as 
follows:  "No  person  shall  be  permitted  to  question 
the  title  acquired  by  a  treasurer's  deed,  without  first 
showing  that  he,  or  the  person  under  whom  he  claims 
title,  had  title  to  the  property  at  the  time  of  the  sale, 
*    *    *    and  that  all  taxes  due  upon  the  property 

have  been  paid  by  such  person,  or  the  person 
1  under  whom  he  claims  title  as  aforesaid."    The 

fact  that  the  taxes  for  the  years  named  were  not 
paid,  will  not  defeat  this  action.  It  was  the  duty  of 
the  treasurer,  when  selling  the  land  in  the  year  1876, 
to  sell  it  for  all  the  taxes  of  the  years  preceding  which 
were  then  due,  and  the  sale  made,  opemted  to  relieve 
the  owners  of  the  land  from  liability  for  the  taxes  due 
which  were  not  includofl  in  the  sale.  Hough  v,  Easleify 
47  Iowa,  330. 
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II.  One  of  the  defenses  upon  which  the  defend- 
ants rely,  is  the  fact  that  this  action  was  brought  more 
than  five  years  after  the  tax  deed  was  executed  and 
recorded.  Section  902  of  the  Code  provides  that  "no 
action  for  the  recovery  of  real  property  sold  for  the 
non-payment  of  taxes,  shall  lie  unless  the  same  shall 
be  brought  within  five  years  after  the  treasurer's  deed 

is  executed  and  recorded,  as  above  provided." 

2  But  that  statute  does  not  apply  to  a  case  of  this 
kind.  It  is  well  settled  that  a  tenant  in  com- 
mon cannot  acquire  title  to  the  subject  of  the  tenancy, 
adverse  to  his  co-tenant,  by  means  of  a  tax  title,  and 
this  is  true  whether  the  tax  deed  is  executed  to  his 
tenant,  or  his  grantor.  He  will  be  presumed  to  hold 
the  title  thus  acquired  in  trust  for  his  co-tenants, 
until  the  presumption  is  shown  not  to  be  well  founded, 
by  the  refusal  of  the  co-tenants  to  contribute  to  the 
payment  of  the  necessary  expenses  incurred  to  obtain 
the  tax  title.  Sorenson  v.  DaviSy  83  Iowa,  406  (49  N. 
W.  Kep.  1004);  Fallon  v.  Ghidester,  46  Iowa,  593;  Aus- 
tin V.  Barrett^  4A  Iowa,  488;  Weare  v.  Van  Meter,  42 
Iowa,  128.  In  this  case  it  does  not  appear  that  the 
plaintiffs,  or  any  one  through  whom  they  claim  title, 
refused  to  contribute  toward  the  expenses  incident  to 
the  acquiring  the  tax  title;  and  it  is  shown  affirma- 
tively that  the  land  was  permitted  to  go  to  tax  sale 
by  the  owners  of  Hopewell  Hepburn's  estate,  for  the 
purpose  of  extinguishing  the  title  of  his  co-tenants, 
and  that  the  tax  sale  and  subsequent  conveyances  were 
for  the  benefit  of  the  Hepburn  heirs,  who  are  the 
defendants  in  this  case. 

III.  It  is  claimed  that  this  action  is  barred  by 
section  2529  of  the  Code,  which  provides  that  actions 

for  the  recovery  of  real  property  shall  not  be 

3  brought  after  the  expiration  of  ten  years  from 
the  time  the  cause  of  action  accrues.    The  land 

has  at  all  times  been  unimproved  and  uninclosed  prairie 
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land,  and  a  part  of  a  range  occupied  by  cattle.  It  has 
been  pastured,  and,  for  a  number  of  years,  grass  has 
been  cut  and  hay  made  upon  it,  but  it  is  not  shown 
that  such  use  of  it  was  made  for  ten  years  before  this 
action  was  commenced.  The  evidence  fails  to  show 
that  this  action  is  barred  by  lapse  of  time. 

IV.  The  plaintiffs,  and,  the  persons  through  whom 
they  claim,  had  not,  for  eighteen  years  before  this 
action  was  brought,  paid  taxes  upon  the  land  in  ques- 
tion, and  that  fact  is  urged  as  an  objection  to 

4  their  recovery.  During  the  lifetime  of  Hopewell 
Hepburn,  he  attended  to  the  business  of  paying 
the  taxes.  In  June,  1873,  demand  was  made  upon 
William  Phillips,  in  behalf  of  the  Hepburn  heirs,  for 
one-half  of  the  amount  required  to  redeem  from 
tax  sale  several  tracts  of  Iowa  land,  which  included 
about  five  hundred  and  twenty  acres,  and  he  was  fur- 
nished the  amount  asked  (one  hundred  and  seventy- 
eight  dollars  and  forty-eight  cents),  for  that  pur^se. 
It  does  not  appear  that  any  subsequent  demand  was 
made  upon  him,  nor  upon  any  others  who  acquired 
his  title,  for  tax  money,  nor  that  his  brother  or  sister, 
or  the  plaintiffs,  knew  of  the  land,  or  were  informed 
in  regard  to  their  duty  with  respect  to  paying  the 
taxes.  Under  all  these  circumstances,  we  think  that 
negligence  suflBcient  to  defeat  the  right  of  action  of 
the  plaintiffs  is  not  shown. 

V.  The  district  court  decreed  that  the  plaintiffs 
were  the  owners,  and  entitled  to  an  undivided  one- 
half  of  the  land  in  question.  That  was  erroneous. 
It  is  not  shown  that  Sarah  M.  Jarvis  and  Matilda  Dal- 
las Lee,  two  of  the  devisees  named  in  the  will  of  Eliza 
B.  Phillips,  are  dead.  There  is  no  evidence  in  regard 
to  them.  So  far  as  is  shown,  they  are  alive,  or,  if 
dead,  may  have  left  issue,  and  in  either  case  the 
plaintiffs  have  no  claim  upon  their  share.  There  is 
no  presumption  that  they  are  dead,  and  that  they  died 
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without  issue.  Therefore,  with  respect  to  their 
shares,  the  plaintiffs  must  fail.  Those  shares  were,  in 
the  aggregate,  one-fourth  of  the  share  of  the  testatrix, 
or  an  undivided  one-sixteenth  of  the  one  hundred  and 
twenty  acres  of  land  in  question.  Hence,  the  plaint- 
iffs have  shown  themselves  entitled  to  but  an  undi- 
vided seven-sixteenths  of  it,  and  the  decree  of  the 
district  court  will  be  modified  to  grant  that  portion. 
In  other  respects  it  will  be  aflBrmed.— Modified  and 

AFFIRMED. 
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DiiitribatiTe  Share:  bleotion.  The  election  by  a  widow  to  take  oi09  707 
her  distributive  share  in  the  real  estate  of  her  deceased  husband,  ^^^  ^^ 
in  lieu  of  retaining  the  homestead  for  life,  is  established  by  evi- 
dence that  on  her  re-marriage  within  a  few  years  of  his  death, 
she  deeded  to  her  second  husband  one-third  of  the  land,  notwith- 
standing the  fact  that  before  such  second  marriage,  and  after  it, 
she  continued,  with  her  children,  to  occupy  the  premises  as  a 
homestead,  said  occupancy  being  less  than  the  ten  years  allowed 
by  statute  in  which  to  make  election.  Mc  Donald  v.  McDonald,  76 
Iowa,  137,  and  Zwick  v.  Johns,  89  Iowa,  550,  distinguished, 

Dbemsr  and  Kinnb,  JJ.,  dissenting. 

Appeal  from  Sac  District  Court.  -Hon.   George  W. 
Paine,  Judge. 

Monday,  April  13, 1896. 

Action  in  equity,  for  the  partition  of  real  estate. 
A  demurrer  to  the  petition  was  sustained,  and,  the 
plaintiffs  refusing  to  plead  further,  judgment  was  ren- 
dered in'favor  of  the  defendants.  The  plaintiff,  W, 
B,  R.  Stephens,  appeals. — Reversed, 
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F,  M.  Davenport  and  Earle  &  Proutytor  appellants. 

B.  M.  Hunter  for  appellees. 

Robinson,  J. — The  material  facts  alleged  in  the 
petition  and  admitted  by  the  demuirer,  are  substan- 
tially as  follows:  Charles  A.  Hay  died,  intestate,  on 
the  thirteenth  day  of  November,  1888,  owning  the 
southwest  quarter  of  the  southwest  quarter  of  section 
8,  and  the  northwest  quarter  of  section  17,  all  in  town- 
ship 86  north,  of  range  36  west,  in  Sac  county,  con- 
taining two  hundred  acres.  The  land  was  subject 
iib  a  mortgage  for  one  thousand  six  hundred  and  fifty 
dollars,  and  a  commission  mortgage  for  1  per  cent,  of 
that  sum.  The  decedent  left  a  widow  and  four  minor 
children,  who  are  his  only  heirs,  the  eldest  of  whom 
was  fourteen,  and  the  youngest  six  years  of  age,  when 
the  petition  was  filed,  in  August,  1894.  The  land  was 
occupied  by  Hay  and  his  family  as  a  homestead,  and, 
when  he  died,  the  title  thereto  vested  in  his  widow 
and  children.  The  widow  was  appointed  administra- 
trix of  his  tjstate,  and,  after  settling  it,  was  discharged, 
in  April,  1891.  Afterwards,  at  a  time  not  shown,  she 
married  W.  B.  R.  Stephens,  and  gave  to  him  a  deed 
for  one-third  of  the  land.  She  and  her  children  occu- 
pied the  land  as  a  homestead  after  the  death  of  Hay, 
until  her  marriage  to  Stephens,  and  since  that  event 
she  and  her  husband  have  occupied  it  as  a 
homestead,  and  the  children  of  Hay  have 
lived  with  them.  The  plaintiffs  are  W.  B.  R. 
Stephens  and  his  wife,  and  the  defendants 
are  the  four  children  of  Hay.  The  petition  alleges, 
that  W.  B.  R.  Stephens  is  the  owner  of  an  undivided 
one-third  of  the  land;  that  each  defendant  is  the 
owner  of  an  undivided  one-sixth  of  it;  and  that  the 
plaintiff,  Jennie  Stephens,  has  a  contingent  interest  in 
it  as  a  homestead,  because  of  the  right  thereiij  of 
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her  husband.  The  petition  asks  that  the  respective 
shares  of  the  parties  to  the  action,  in  the  land,  be  set- 
tled; that  it  be  partitioned,  so  far  as  is  practicable; 
and  that  so  much  of  it  as  cannot  be  partitioned  be 
sold,  and  the  proceeds  of  the  sale  be  divided;  and  that 
the  costs  of  the  action  be  taxed  to  the  parties  to  it. 
The  first  ground  of  the  demurrer  is  stated  as  follows: 
"(1)  Said  petition  states  facts  which  avoid  a  cause  of 
action,  in  this:  Because  it  states  the  title  to  the  land 
described  in  said  petition,  to  have  been  in  C.  A. 
Hay,  deceased,  at  the  time  of  his  death,  and  that  it 
was  his  homestead,  and  was  so  occupied  by  him  at 
the  time  of  his  death,  and  that  it  was  the  homestead 
of  his  wife  and  children  after  his  death,  and  that  it  is 
their  homestead  at  this  time;  that  the  petition  does 
not  show  that  the  widow  has  ever  elected  to  take  her 
distributive  share  in  the  real  estate  described  in.  the 
petition;  that  the  petition  shows  on  its  face  that  W. 
B.  R.  Stephens  has  no  title  in,  and  to,  the  real  estate 
set  out  in  the  petition,  or  any  part  thereof,  and  there- 
fore, cannot  maintain  the  action;  that  the  petition 
shows  that  Jennie  Stephens  has  elected  to  occupy  the 
homestead  for  life."  This  ground  presents  the  con- 
trolling questions  in  the  case,  although  the  general 
equitable  ground  of  demurrer  is  also  set  out. 

The  land  in  question  comprises  two  hundred 
acres,  but  the  petition  refers  to  it  as  though  all  of  it 
were  used  as  a  homestead.  The  reference  is  somewhat 
ambiguous,  and  it  is  quite  probable  that  the  pleader 
did  not  intend  to  say  that  all  of  it  was  occupied  as  the 
statutory  homestead.  But  in  view  of  the  conclusions 
we  reach,  the  intention  of  the  pleader  in  that  respect 
is  not  material. 

Sections  2007  and  2008  of  the  Code  are  as  follows: 

"2007.  Upon  the  death  of  either  husband  or  wife, 
the  survivor  may  continue  to  possess  and  occupy  th^ 


40  Stephens  v.  Hat.  [98  Iowa 

whole  homestead  until  it  is  otherwise  disposed  of 
according  to  law." 

"2008.  The  setting  off  of  the  distributive  share 
of  the  husband  or  wife,  in  the  real  estate  of  the  deceased, 
shall  be  such  a  disposal  of  the  homestead  as  is  con- 
templated in  the  preceding  section,  but  the  survivor 
may  elect  to  retain  the  homestead  for  life  in  lieu  of 
such  share  in  the  real  estate  of  the  deceased." 

It  is  not  definitely  stated  that  the  conveyance  from 
the  widow  of  Hay,  to  her  present  husband,  was  of  an 
undivided  one-third  of  the  land,  but  the  averments  of 
the  petition  as  a  whole,  warrant  the  conclusion  that  it 
was,  and,  for  the  purposes  of  this  appeal,  it  will  be  so 
considered. 

It  was  said  in  Egbert  v.  Egberty  85  Iowa,  534  (52 
N.  W.  Rep.  478),  that  it  is  the  primary  right  of  the 
survivor  to  take  a  distributive  share  in  the  estate  of 
the  deceased  spouse;  and  in  Wilcox  v.  Wilcox,  89  Iowa, 
393  (56  N.  W.  Rep.  517),  it  was  said  that  "in  the 
Egbert  Case,  as  well  as  others,  the  thought  is  promi- 
nent that  the  right  to  a  distributive  share  is  primary; 
that  the  election  should  be  as  to  the  homestead;  and 
that  a  right  to  a  distributive  share  is  only  defeated 
when  a  homestead  election  is  made;  but,  of  course, 
there  may  be  an  act  indicating  an  election  to  take  the 
distributive  share,  and  that  is  what  is  meant  when  the 
term  is  used,  and  not  that  such  an  election  is  neces- 
sary to  secure  it."  A  rule  of  general  application  is 
that  when  the  survivor  has  occupied  the  homestead 
for  a  reasonable  time,  without  indicating  an  intention 
to  take  a  distributive  share  of  the  estate  of  the 
deceased  spouse,  the  presumption  arises  that  there 
has  been  an  election  to  retain  the  homestead  for  life. 
Egbert  v.  Egbert,  supra.  But  what  occupation  of  the 
homestead  will  authorize  such  a  presumption,  will 
depend  on  all  the  facts  in  the  case,  and,  when  the  pre- 
sumption arises,  it  majr  be  rebutted.    Cases  arising 
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under  the  provisions  of  law  in  question,  were  reviewed 
in  Wilcox  v.  Wilcox^  supra;  and  it  was  held,  in  effect, 
that  continued  occupation  of  the  homestead  by  the 
survivor,  would  not  prevent  the  making  of  a  contract 
in  regard   to  the    distributive  share,  which  would 
defeat  the  homestead  right.    In  that  case  it  appeared 
that  the  surviving  widow  and  seven  children  occupied 
the   homestead   and    other    land    from    the    death 
of   her  husband  until  the  action  was  commenced. 
About  six   years   after  his  death,  the   widow  exe- 
cuted  a    mortgage    on    an    undivided    one-third  of 
the  land,  for   the    consideration    of    one    thousand 
two  hundred    dollars;    and    nine  months  later  she 
executed  a  second  mortgage,  for  a  consideration  of 
about  one  thousand  five  hundred  dollars.'  Ten  months 
after  the  execution  of  the  second  mortgage,  she  filed 
a  petition  in  the  proper  court,  a.sking  that  one-third 
of  the  land  be  set  off  to  her  as  her  distributive  share, 
and  a  decree  to  that  effect  was  rendered.    The  decree 
was  afterwards  set  aside,  however,  and  her  petition 
was  then  withdrawn.    The  mortgages  were  foreclosed, 
the  mortgaged  share  of  the  land  was  sold,  and  sher- 
iff's deeds  therefor  executed.    The  action  referred  to 
was  then  brought  for  the  partition  of  the  land,  and  it 
was  sought  to  have  awarded  to  the  widow  the  right  to 
occupy  the  homestead  for  life.    But  this  court  held 
that  her  acts  constituted  an  express  election  to  take  a 
distributive  share  of  the  estate  in  lieu  of  the  home- 
stead for  life,  from  which  she  could  not  recede,  and 
that  her  occupancy  of  the  homestead  was  only  during 
the  time  her  distributive  share  was  being  set  off. 
The  rule  of  that  case  is  applicable  in   this.    The 
petition  does  not  show  how  long  the  widow  of  Hay 
occupied   the  homestead    before  she   executed   the 
deed  to  Stephens,  but  it  was  certainly  less  than  six 
years.    Nothing  but  the  fact  of  occupancy  is  shown 
which  tends  to  indicate  an  election   to   take   the 
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homestead  for  life  in  lieu  of  a  distributive  share  in  the 
real  estate;  and  whether  that  occupation  was  brief,  or 
whether  it  was  continued  for  nearly  six  years  before  the 
conveyance  to  Stephens  was  made,  does  not  appear. 
There  is  no  inconsistency  between  the  occupation  of 
the  premises  by  the  plaintiffs  and  the  defendants, 
which  is  shown,  and  the  claim  now  made  that  the 
widow  of  Hay  took  a  distributive  share  of  his  estate. 
It  was  natural  and  to  be  expected  that  she  and  the 
children  would  occupy  the  homestead  together  after 
the  death  of  husband  and  father;  and,  while  that 
occupation  by  the  widow  may  have  authorized  the 
presumption  that  she  had  elected  to  take  the  home- 
stead for  life,  yet  her  act  in  executing  an  irrevocable 
deed  for  an  undivided  one-third  of  the  land  to  Ste- 
phens was  evidence  of  a  very  satisfactory  character 
that  she  intended  to  take  a  distributive  share  in  the 
estate,  That  evidence  was  corroborated  in  the  most 
solemn  manner  by  her  act  in  coming  into  court,  and 
joining  her  present  husband  in  declaring  that  she 
acquired  from  her  former  husband  one-third  of  the 
land  in  question,  that  she  conveyed  that  interest  to 
her  co-plaintiff,  and  that  he  is  now  entitled  to  it.  If 
these  declarations  are  true,  the  fact  that  she  and  her 
grantee  and  the  children  occupy  the  entire  premises 
as  a  homestead  is  immaterial  to  any  question  raised 
by  the  demurrer. 

The  appellees,  to  support  the  decision  of  the  dis- 
trict court,  rely  chiefly  upon  two  cases,  the  first  of 
which  is  McDonald  v.  McDonald^  76  Iowa,  137  (40  N. 
W.  Rep.  126).  But  the  rule  announced  in  that  case 
was  considered,  and  its  operation  restricted  in  Egbert 
0.  Egbert^  supra.  See,  also,  Wilcox  v.  Wilcox,  supra. 
The  second  case  upon  which  the  appellees  rely  is  that 
of  Zwick  V.  Johns,  89  Iowa,  550  (56  N.  W.  Rep.  665). 
It  appears  in  that  case,  that  the  widow  filed  in  the 
proper  court,  a  petition  asking  to  have  her  distributive 
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share  in  the  estate  of  her  deceased  husband  set  off  to 
her,  but  that  she  changed  her  mind,  abandoned  the 
proceedings,  and  determined  to  occupy  the  homestead 
in  lieu  of  taking  her  distributive  share.    She  con- 
tracted a  second  marriage,  and,  with  her  second  hus- 
band, executed  a  quitclaim  deed  for  their  interest  in 
the  land,  to  secure  a  debt,  and  at  the  same  time  they 
executed  a  mortgage  on  her  unassigned  dower  inter- 
est, to  secure  the  payment  of  a  note.    In  the  spring  of 
the  next  year,  she  leased  the  land  for  a  term  of  two 
years,  acting  for  herself,  and  as  guardian,  in  so  doing. 
The  family  then  disposed  of   its  personal  property, 
except  the  bedding,  and  left  the  state,  but  with  the 
intention  of  returning  at  the  termination  of  the  lease. 
This  court  found,  notwithstanding  the  acts  indicating 
an  intention  on  the  part  of  the  widow  of  the  decedent 
to  take  a  distributive  share  in  his  estate,  in  lieu  of  her 
homestead  right,  that  she  had  elected  to  take  the  lat- 
ter, because  of  her  long  continued  occupation  of  the 
homestead,  and  her  declaration  of  an  intention  to 
retain  the  homestead  in  lieu  of  a  distributive  share  in 
the  estate,  continuously  made  after  she  dismissed  the 
proceedings  commenced  to  obtain  such  share.    That 
case   involved    material    and  controlling  facts   not 
shown  to  have  existed  in  this. 

It  is  to  be  remembered  that  in  this  case  the  occu- 
pation of  the  homestead  by  the  widow  was  not  con- 
tinued so  long  as  to  bring  the  case  within  the  statute 
of  limitations,  as  in  Conn  v.  Conn,  58  Iowa,  748  (13  N. 
W.  Rep.  51).  Section  2444  of  the  Code  permits  an 
application  by  a  widow,  to  have  her  distributive  share 
in  the  estate  of  her  deceased  husband  set  off,  to  be 
made  at  any  time  after  twenty  days,  and  within  ten 
years  after  his  death.  No  unequivocal  act  or  declara- 
tion of  an  election  to  retain  the  homestead,  is  shown 
in  this  case,  and,  if  there  has  been  unnecessary  delay 
by  the  widow,  in  making  known  her  intention  to 
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claim  her  distributive  share,  it  is  not  shown  that  any- 
one will  be  prejudiced  by  it.  Nor  is  it  shown  that  the 
conduct  of  the  widow  has  been  at  any  time  incon- 
sistent with  the  claim  she  and  the  appellant  now 
make.  We  conclude  that  the  demurrer  should  have 
been  overruled,  and  the  judgment  of  the  district  court 
is  therefore  ebvbesed. 

Deemee,  J. — (Dissenting).  Charles  Hay  died,  intes- 
tate, November  13,  1888.  After  his  death,  his  widow 
continued  to  use  and  occupy  the  homestead,  as  such, 
until  the  commencement  of  this  suit.  Administra- 
tion was  granted  on  the  estate  of  the  deceased,  Febru- 
ary 27,  1889,  and  the  administrator  was  discharged  in 
April,  1891.  The  widow  made  her  conveyance  to 
plaintiff,  March  6,  1894,  more  than  five  years  after  the 
death  of  her  husband,  and  four  years  after  the  appoint- 
ment of  the  administrator.  No  explanation  is  given 
for  the  continued  use  and  occupancy  of  the  home- 
stead by  the  widow,  and  no  reason  is  offered  why 
it  should  not  be  treated  as  an  election  to  take 
the  homestead  in  lieu  of  dower.  According  to 
the  majority  opinion,  this  unexplained  occupancy 
does  not  create  even  a  prima  facie  case  of  an  election; 
and,  under  the  ^rule  adopted  therein,  there  is  no  rea- 
son why  the  surviving  widow  may  not  have  both 
homestead  and  distributive  share;  indeed,  I  think  this 
is  exactly  what  the  opinion  holds.  All  she  need  do  is 
to  convey  the  interest  which  might  be  set  aside  to  her, 
in  timely  and  proper  proceedings,  to  her  second  hus- 
band, if  she  have  one;  and,  she  may  then  continue  to 
use  and  occupy  the  premises  as  a  homestead  during 
her  natural  life.  Or,  to  state  it  differently,  she  may 
use  and  occupy  the  homestead  for  any  length-  of 
time  without  being  held  to  an  election,  and  may 
at  any  time  make  a  conveyance  to  a  third  per- 
son, which  will  carry  an  undivided  one-third  interest 
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in  the  land.  The  other  heirs  are  helpless,  for  the 
grantee  of  the  widow  is  not  bound  to  have  the 
widow's  share  set  aside.  He  may  bring  partition 
at  any  time  until  the  statute  of  limitation  bars 
him  of  relief,  and,  as  the  other  heirs  are  tenants  in 
common,  the  statute  would  not  begin  to  run  until 
there  was  an  ouster.  No  election  is  presumed  from 
the  occupancy,  and  she  cannot  be  compelled  to  take 
her  distributive  share.  The  opinion  certainly  holds 
that  occupancy  is  no  evidence  of  an  election,  and  that 
the  widow  is  not  barred  of  her  distributive  share,  no 
matter  what  she  does,  until  the  lapse  of  ten  years 
from  the  death  of  her  husband,  and  that  she  is  not 
then  barred  because  of  her  possession  of  the  property, 
but  by  reason  of  the  statute  (Code,  section  2444). 

I  do  not  concur  in  any  of  these  propositions.  We 
have  repeatedly  held  that  the  widow  cannot  have  both 
homestead  and  distributive  share,  and  that  an  elec- 
tion once  made  to  take  either  the  one  or  the  other,  is 
binding  and  conclusive.  Butterfield  v.  Wicks,  44  Iowa, 
310;  Meyer  v.  Meyer j  23  Iowa,  359;  Briggs  v.  Briggs.ih 
Iowa,  318;  Stevens  v.  Stevens,  50  Iowa,  491;  McDonald 
V.  McDonald,  76  Iowa,  137  (40  N.  W.  Rep.  126);  Zwick 
V.  Johns,  89  Iowa,  550  (56  N.  W.  Rep.  665);  and  other 
cases  following  these.  The  cases  of  Holbrook  v.  Perry, 
66  Iowa,  286  (23  N.  W.  Rep.  671),  and  Darrah  v.  Gun- 
ningham,  72  Iowa,  123  (33  N.  W.  Rep.  445),  are,  also, 
closely  in  point  on  this  proposition.  We  have  fre- 
qently  and  uniformly  held  that  the  continued  occu- 
pancy of  the  premises  by  the  surviving  husband,  or 
wife,  will  be  regarded  as  an  election  to  hold  the  prop- 
erty as  a  homestead,  and  that  the  making  of  a  will 
or  conveyance  of,  or  mortgage  upon  the  undivided 
one-third  interest  of  the  property,  by  the  survivor,  does 
not  amount  to  an  election  which  will  control  as 
against  the  inference  to  be  derived  from  the  continued 
use  of  the  property.     Darrah  v.  Cunningham,  supra; 
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Burdick  v.  Kent,  52  Iowa,  583  (3  N.  W.  Rep.  643); 
Bradshaw  v.  Hurst,  57  Iowa,  745  (11  N.  W.  Rep.  672); 
Mobley  v.  Mohley,  73  Iowa,  654  (35  N.  W.  Rep.  691); 
Zwick  V,  Johns  and  McDonald  v.  McDonald,  supra.  In 
the  Mobley  Case  the  facts  were  that  the  husband  died 
July  5,  1886,  seized  of  eighty  acres  of  land.  The 
widow  continued  to  use  and  occupy  the  homestead 
forty  up  to  the  time  of  her  death,  December  25,  1886. 
She  did  not  ask  that  her  distributive  share  be  set 
aside,  but,  prior  to  her  death,  made  a  will  in  which 
she  devised  all  of  her  real  estate  to  a  daughter,  under 
which  state  of  facts  we  held  that  the  daughter  took 
nothing  under  the  will  of  her  mother,  because  her 
mother  had  elected  to  take  the  homestead  in  lieu  of 
her  distributive  share.  There  was  no  reason  for  say- 
ing this,  except  for  the  occupancy  by  the  widow  for  the 
period  of  five  months;  yet  in  the  case  at  bar  the 
majority  hold  that  occupancy  for  nearly  six  years 
creates  no  presumption  even  of  an  election.  In  the 
Zwick  Case  the  husband  died  May  28,  1882,  seized  of 
eighty  acres  of  land.  The  widow  continued  to 
use  and  occupy  the  homestead  until  the  fall  of 
1883,  when  she  married  Prinkey.  After  that  she 
continued  to  use  the  property  as  a  homestead  until 
early  in  the  year  1888.  Mrs.  Prinkey  died  in  1888. 
A  creditor  of  the  Prinkeys  recovered  judgment  against 
them,  and  sold  an  undivided  one-third  of  the  eighty 
acres  in  satisfaction  thereof.  The  action  was 
brought  by  a  guardian  of  the  minor  children  of  Smith, 
the  deceased,  to  restrain  the  purchaser  at  the  execu- 
tion sale  from  taking  possession  under  the  deed.  It 
appeared  in  evidence,  that  in  1884,  the  widow  filed  a 
petition,  asking  to  have  her  distributive  share  set 
aside,  but  that  she  afterward  changed  her  mind,  and 
abandoned  the  same.  In  August,  1887,  she  and  her 
husband  quit-claimed  all  their  rig^t  and  title  in  the 
land,  to  one  Groff,  the  deed  being  made,  however,  to 
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secure  a  debt;  and  at  the  same  time  they  executed  a 
mortgage  on  the  unassigned  dower  interest  of  Mrs. 
Prinkey,  in  the  eighty  acres,  to  the  same  party,  to 
secure  tiae  payment  of  a  note.  In  1888,  the  widow 
leased  the  land  to  one  Smith,  for  a  term  of  years,  and, 
just  before  she  died,  she  promised  to  give  a  mortgage 
on  her  interest  in  the  lands,  to  a  creditor.  Under 
such  a  state  of  facts,  we  held  there  was  an  election  on 
the  part  of  the  widow  to  take  the  homestead,  and 
that  the  execution  of  the  deeds,  mortgages,  and  leases, 
did  not  defeat  it,  or  change  the  rule.  In  that  case, 
we  said,  in  considering  the  question  as  to  what  would 
constitute  an  election  to  take  the  homestead:  "This 
rule  is,  that  when,  under  all  the  circumstances,  the 
survivor  has  occupied  the  homestead  for  a  reasonable 
time,  in  which  to  make  an  election  under  the  statute, 
and  has  failed  to  have  the  distributive  share  set  apart, 
or  otherwise  made  an  election,  the  presumption  of  an 
election  from  such  occupancy  arises.  Such  presump- 
tion will  then  prevail,  unless  overcome  by  proof  show- 
ing election  to  the  contrary."  In  that  case  the  occupancy 
was  for  not  quite  six  years.  Five  years  after  the  death 
of  the  husband,  she  made  a  mortgage  of  her  undivided 
one-third  interest.  In  the  case  at  bar  the  occupancy 
was  for  the  same  length  of  time,  and  the  widow  made 
a  deed  instead  of  a  mortgage,  nearly  six  years  after 
her  husband's  death.  In  the  one  case,  we  hold  there 
was  an  election  to  take  the  homestead,  by  reason  of 
the  occupancy;  and,  in  the  other,  that  the  occupancy 
of  the  homestead  is  no  evidence  whatever,  and  that 
the  making  of  the  deed  was  an  election  to  take  dis- 
tributive share,  although  the  widow  remained  in  the 
possession  of  the  homestead,  even  after  the  making  of 
the  deed.  Why  this  distinction  between  the  making 
of  a  mortgage  and  a  deed,  I  cannot  understand.  In 
the  McDonald  Case,  in  76  Iowa,  137  (40  N.  W.  Rep. 
126),  the  widow  made  a  mortgage  of  her  undivided 
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one-third  interest  in  the  lands,  within  three  years  of 
the  death  of  her  husband;  yet  she  continued  to  use 
and  occupy  the  homestead  for  the  period  of  five  years. 
We  there  held  that  the  making  of  the  mortgage  was 
not  an'eloction,  but  that  her  possession  for  the  term 
of  five  years  was,  and  we  confined  her  interest  to  a 
homestead  for  life.    In  that  case,  five  years'  occupancy 
overcame  a  mortgage  of  an  undivided  one-third  inter- 
est, made  within  three  years  of  the  death  of  her  husband. 
In  this  case  we  hold  that  a  deed  made  six  years  after 
the  death  of  the  husband,  overcomes  the  presumption 
of  an  election,  and  that  no  inference  can  be  drawn 
from  the  fact. of  possession  alone.    In  the  Darrah 
Case,  the  wife  died  in  1884,  seized  of  fifty-eight  acres 
of  land.    The  husband  continued  to  occupy  the  home- 
stead   for   the  period    of   sixteen  months.     Fifteen 
months  after  the  death  of  his  wife,  he  made  a  will,  in 
which  he  declared  that  he  had  not  intended  to  take 
the  homestead,  but  that  he  intended  and  desired  to 
own  and  possess  one-third  in  value  of  his  wife's  land. 
The  will  also  directed  the  executors  to  sell  his  one- 
third  interest  in  the  land.    The  husband  said  repeat- 
edly, after  the  death  of  his  wife,  that  he  intended  to 
take  one-third  of  her  real  estate.    It  was  held  in  that 
case,  as  I  understand  it,  that  the  husband  took  the 
homestead,  and  not  the  distributive  share.    No  other 
reason  can  be  given  for  the  conclusion  reached.    The 
case  of  Bradshato  v.  Hurst,  is  along  the  same  line. 
So  also  is  the  Burdick-Kent  Case,    In  the  Bntfer field- 
Wicks  Case,  we  said  that  the  occupancy  of  the  property 
by  the  husband,  as  a  homestead,  may  well  be  regarded 
as  an  election  to  hold  it  as  a  homestead,  and  not  a 
part  of  it  merely  as  dower;  and  it  was  further  held 
that  the  husband  in  that  case,  from  occupancy  alone, 
had   elected   to   take    the    homestead    in    lieu    of 
distributive  share,  although  he  had  made  a  mort- 
gage  upon    his   dower   interest    within    two    years 
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from  the  death  of  his  wife.  In  the  case  of 
EgheH  v.  Egbert,  85  Iowa,  525  (52  N.  W.  Rep.  478), 
we  applied  the  rule  of  the  McDonald  Case,  Mr.  Jus- 
tice Given  writing  the  opinion,  and  we  there  said: 
"The  language  of  that  opinion,  as  applied  to  the  facts 
of  that  and  like  cases,  is  correct.  *  *  *  She  [Mrs. 
Egbert],  had  the  right  to  occupy  it  for  a  reasonable 
time,  in  which  to  make  an  election  whether  to  retain 
such  possession  for  life,  or  take  a  distributive  share," — 
citing  Cunningham  v.  Gamble,  57  Iowa,  46  (10  N.  W. 
Rep.  278),  and  Thomas  v.  Thomas,  73  Iowa,  657  (35  N. 
W.  Rep.  693).  Continuing,  the  court  says:  "When 
the  survivor  has  occupied  after  a  reasonable  time, 
without  having  the  distributive  share  set  apart,  or 
otherwise  making  an  election,  the  presumption  of  an 
election  from  the  occupancy,  arises." 

I  need  not  specifically  refer  to  the  other  authori- 
ties I  have  cited.  They  are  all  in  line  with  those 
quoted  from,  and  it  is  apparent,  that  the  rule  I  con- 
tend for,  has  been  the  law  of  this  state  for  more  than 
twenty-five  years.  It  is  a  rule  of  property,  and  ought 
not  to  be  disturbed  at  this  late  date,  except  for  impe- 
rious necessity.  The  case  of  Wilcox  v.  Wilcox,  relied 
upon  by  the  majority,  is  not  in  conflict  with  the  opin- 
ions I  have  quoted.  It  is  fully  explained  in  the  case 
of  Zwick  V.  Johns,  and  I  need  not  take  up  the  space 
needed  to  distinguish  the  case.  The  earliest,  as  well 
as  the  latest  decision  of  this  court,  is  with  me,  and,  if 
there  is  any  conflict  in  our  authorities,  it  can  all  be 
reconciled  by  returning  to  the  plain  and  reasonable 
rule  announced  in  Thomas  v.  Thomas,  73  Iowa,  657  (35 
N.  W.  Rep.  693). 

To  state  it  briefly,  I  would  say  that  the  primary 
right  of  the  survivor  is,  perhaps,  the  distributive  share, 
but  that,  after  the  expiration  of  the  year  for  the  filing 
of  claims,  the  survivor,  if  he  continues  to  occupy  the 
premises,  is  put  to  anelection  as  to  which  he  will  take, 
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homestead  or  distributive  share,  and,  if  he  remains  in 
the  possession  and  occupancy  of  the  homestead  for 
more  than  a  reasonable  iime  in  which  to  make  such 
election,  after  the  expiration  of  the  year  for  filing 
claims,  such  occupancy  will  be  regarded  as  an  election, 
which  will  conclude  him;  that  an  election  once  made 
is  conclusive,  at  least  until  set  aside  by  proper  pro- 
ceedings; and  that,  when  his  rights  once  become  fixed, 
he  cannot  change  them  to  the  prejudice  of  the  other 
heirs  or  the  creditors.  If  the  survivor  should  not 
remain  in  the  possession  or  use  of  the  premises,  or 
should  not  continue  therein  for  more  than  the  reason- 
able time  to  make  an  election,  then  the  primary  right 
to  take  the  distributive  share,  passes  the  one-third  in 
value  to  the  survivor.  It  also  follows  that  an 
unequivocal  election,  to  take  the  distributive  share 
made  at  a  proper  time,  will  be  binding  upon  the  sur- 
vivor. These  rules  are  equitable,  reasonable,  and  just, 
and  I  think,  should  be  adhered  to  and  definitely 
announced.  I  am  firmly  convinced  that  the  decree  of 
the  lower  court  was  right,  and  I  think  that  it  ought 
to  be  aflSrmed.  If  it  is  to  be  reversed,  we  ought  to 
squarely  overrule  the  cases  I  have  cited,  and  not  leave 
the  profession  in  doubt  as  to  what  the  rule  is  in  such 
cases. 

I  am  authorized  to  say  that  Mr.  Justice  Kinne 
concurs  in  this  dissent. 
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F.  B.  Albbes,  Appellant,  v.  Thb  Western  Union 
Telegraph  Company. 

Teleirniph  CorafMuiles:    publio  polioy.    A  stipulation  to  the  effect 

1  that  a  telegraph  company  should  not  be  liable  for  damages,  or 

3  statutory  penalties,  in  any  case  where  the  claim  therefor  is  not 
presented  in  writing,  within  sixty  days  after  a  message  is  filed 
with  the  company,  is  not  unreasonable  or  against  public  policy, 
and  discharges  the  company  from  liability  in  cases  where  such 
notice  is  not  given. 

Waiver.    A  waiver  of  such  provision  is  not  shown  by  mere  verbal 

2  statements  made  to,  and  interviews  with,  the  company's  opera- 
tors, and  indefinite  statements  as  to  damages,  in  the  absence  of 
any  claim  for  damages  at  the  time,  in  the  sense  of  a  demand  for 

payment  of  any  sum. 

f 
Praellce.    The  objection  that  wilful  failure  of  a  telegraph  company 

4  to  transmit  a  message,  is  a  misdemeanor,  from  which  it  cannot 
relieve  itself  by  a  condition  as  to  the  time  of  presenting  claims,  is 
not  available  to  defeat  such  condition,  in  an  action  for  damages 
wherein  failure  to  transmit  a  message  is  not  charged  to  be  wilful. 

Pi.BADiNQ.    A  petition  which  declares  failure  of  a  telegraph  company 
1    to  deliver  a  telegram,  must  aver  compliance  with  a  condition 
requiring  a  written  claim  for  damages  to  be  presented  within 
sixty  days. 

Appeal  from  Keokuk  District  Court. — Hon.  A.  R. 
Dewey,  Judge. 

Monday,  April  13, 1896. 

Action  at  law  to  recover  damages  for  failure  to 
transmit  a  telegraphic  message.  There  was  a  demur- 
rer to  the  petition,  which  was  sustained.  From  a 
judgment  dismissing  the  petition,  the  plaintiff  appeals. 
— Affirmed. 

C.  M.  Brown  for  appellant. 

McNett  dk  Tisdale  and  Cummins  &  Wright  for 
appellee. 
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RoTHEOOK,  C.  J. — I.  It  is  unnecessary  to  set  out 
the  petition  in  full.  It  will  be  suflBcient  to  give  the 
substance  of  it,  so  far  as  it  pertains  to  the  single 
question,  which,  we  think,  is  decisive  of  the  case.  It 
appears,  from  the  petition,  that  on  the  thirtieth  day 
of  June,  1894,  the  plaintiff  filed  one  of  the  blanks  of 
the  defendant,  at  its  oflBce,  in  Sigoumey,  in  this  state, 
with  a  message,  directed  to  H.  A.  Albers,  at  Center 
Junction,  Iowa,  and  delivered  said  message  to  the 
defendant's  agent  at  Sigoumey,  and  directed  him 
to  transmit  it  to  H.  A.  Albers,  at  Center  Junc- 
tion, and  that  payment  was  made  for  the  trans- 
mission of  the  message.  It  is  averred  that  the  defend- 
ant carelessly  and  negligently  failed  to  transmit  said 
message  as  directed,  and  that  plaintiff  sustained 
damages,  by  reason  of  said  negligence.  The  message, 
and  the  indorsements  thereon,  are  set  out  as  part  of 

the  petition,  and  for  the  purpose  of  showing 
1         that  the  defendant  is  liable  for  negligence.   The 

contract,  among  other  things,  contains  this 
stipulation:  "The  company  will  not  be  liable  for 
damages  or  statutory  penalties,  in  any  case,  where 
the  claim  is  not  presented  in  writing,  within  sixty 
days  after  the  message  is  filed  with  the  company,  for 
transmission."  It  is  not  averred  in  the  petition  that 
the  plaintiff  complied  with  this  provision  of  the  con- 
tract within  any  time,  before  or  after  the  expiration 
of  sixty  days.  One  ground  of  the  demurrer  was,  that 
there  was  no  averment  in  the  petition  that  the  plaint- 
iff complied  with  this  part  of  the  contract.  The  claim 
is  briefly  made,  in  the  argument  in  behalf  of  appel- 
lant, that  a  demurrer  on  this  ground,  will  not  lie,  but 
that  the  failure  to  present  the  claim  within  the  time 
named  must  be  specially  pleaded.  This  position  is 
not  well  taken.  If  there  is  any  ground,  upon  which 
this  part  of  the  contract  can  be  avoided,  it  must  be 
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set  out  in  the  petition;  and  for  failure  to  do  this,  a 
demurrer  is  the  proper  pleading,  by  defendant.  Car- 
ter V.  Insurance  Co.,  12  Iowa,  287;  Moore  v.  Insurance 
Co.,  72  Iowa,  414  (34  N.  W.  Rep.  183). 

II.  The  claim  is  also  made  that  the  averments  of 
the  petition  show  that  the  stipulation  under  consider- 
ation was  waived.    We  will  not  set  out  that  part  of 

the  petition.    It  shows  merely  verbal  state- 

2  ments  made  to,  and  interviews  with,  the  opera- 
tors of  the  defendant,  and  indefinite  statements 

as  to  damages.  No  claim  for  damages,  in  the  sense 
of  a  demand  for  payment  of  any  sum,  was  made  at 
any  time.  We  do  not  think  that  the  averments  of  the 
petition  show  a  waiver,  even  if  it  should  be  conceded 
that  the  provision  may  be  waived. 

III.  We  come  now  to  the  question  involving  the 
validity  pf  the  stipulation  requiring  the  claim  to  be 
presented  in  writing.    It  is  urged,  in  behalf  of  appel- 
lant, that  it  is  void,  as  being  unreasonable,  and 

3  against  public  policy.  An  examination  of  the 
question,  in  the  light  of  the  arguments  of  coun- 
sel and  authorities  cited,  leads  us  to  the  conclusion 
that  this  part  of  the  contract  is  valid.  There  is  really 
no  reason  why  a  telegraph  company  may  not  require 
notice  of  its  defaults  within  a  reasonable  time 
before  being  held  liable  for  alleged  negligence. 
The  nature  of  the  business  is  such  that  a  stipula- 
tion like  this  may  be  necessary  to  its  protection 
against  unfounded  claims.  There  is  nothing  in  the 
petition  in  this  case  from  which  it  can  be  even  inferred 
that  the  plaintiff  was  not  advised  of  the  failure  to 
transmit  the  message  long  before  the  expiration  of 
the  sixty  days.  There  is  nothing  unreasonable, 
and  no  infraction  of  a  just  public  policy,  in  requiring 
a  claim  to  be  made  within  such  time  as  the  failure 
would  be  known  to  the  sender  of  the  message.    Such 
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conditions  as  this  have  been  sustained  by  an  almost 
unbroken  line  of  authority.  We  need  not  name  the 
cases.  The  citations  may  be  found  in  25  Am.  and 
Eng.  Enc.  Law,  798-800.  It  is  to  be  remembered  that 
such  a  provision  in  the  contract  does  not  defeat  the 
claim  for  damages,  and  it  in  no  manner  affects  the 
operation  of  the  statute  of  limitations,  as  appepxs  to 
have  been  supposed  in  the  case  of  Telegraph  Co.  v. 
Underwood  (Neb.)  (55  N.  W.  Rep.  1057).  While  this 
court  has  not  determined  this  question  in  an  action 
against  a  telegraph  company,  yet  the  same  principle 
has  been  applied  again  and  again  in  reference  to 
insurance  companies,  and  railroad  companies.  Skin- 
ner V.  Railroad  Co.,  12  Iowa,  191.  In  Moore  v.  Insur- 
ance Co.,  72  Iowa,  414  (34  N.  W.  Rep.  183),  it  is  said: 
"This  court  has,  in  repeated  decisions,  recognized  the 
right  of  parties  to  policies  of  insurance  to  limit,  by 
conditions  therein,  the  time  in  which  actions  may  be 
brought  to  recover  for  losses  of  property  insured,  and, 
sustaining  such  conditions,  has  held  actions  barred 
thereunder.  This  must  be  regarded  as  the  settled 
doctrine  of  this  court."  This  rule  is  far  in  advance  of 
the  question  under  consideration.  We  repeat  that 
this  part  of  the  contract  in  no  manner  affects  the 
statute  of  limitations.  The  limitations  referred  to  in 
the  case  last  cited,  do  put  a  limit  on  the  time  for  com- 
mencing actions. 

IV.  Something  is  said  in  argument  to  the  effect 
that,  under  our  statute,  the  wilful  failure  to  transmit 
a  message  is  a  misdemeanor,  and  the  defendant  can- 
not contract  so  as  to  relieve  itself  from  a  mis- 
4  demeanor.  As  this  question  is  not  argued,  it  is 
suflBcient  to  say  that  this  is  not  a  prosecution 
for  a  misdemeanor;  and  the  petition  does  not  charge 
that  the  failure  to  transmit  the  message  was  wilful. 
Other  questions  are  discussed  by  counsel,  which  need 
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not  be  considered,  for  the  reason  that  what  has  already 
been  said  disposes  of  the  case.  The  judgment  of  the 
district  court  is  affiembd. 


C.  W.  Mbnbfbb,  Appellant,  v.  C.  P.  Cheslby.  iw 


Appeal:    notice  to  oo-dbfendant.    In  an  action  against  both  hu8- 

2  band  and  wife  for  necessaries,  where  no  judgment  is  rendered 
a^nst  the  wife,  and  there  is  nothing  to  indicate  that  she  will  be 
affected  by  an  appeal  by  the  husband  from  judgment  against  him> 
notice  of  an  appeal  by  him  need  not  be  served  on  the  wife. 

Cbrtifioate.    An  appellant  need  not  abstract  the  pleadings  in  a 

3  case  coming  to  the  Iowa  Supreme  Court  on  certificate. 

At  common  law.    A  husband  is  not  liable  at  common  law  for  groc- 

4  eries  sold  on  the  credit  of  his  wife,  after  she  has  compeUed  him  to 
1    leave  her  home,  especially  where  they  were  used  for  the  support 

of  herself  and  Of  her  children  by  a  former  husband. 

Family  Necessaries  Under  Statute.  The  children  of  a  wife  by  a  f or^r 

5  husband,  are  not  a  part  of  the  family  of  a  second  husband  from 
whom  she  has  separated,  so  as  to  render  him  liable  for  their  sup- 
port, imder  Iowa  Code  making  the  exjpenses  of  the  family  charge- 
able on  the  property  of  either  husband  or  wife. 

Appeal  from  Cass  District  Court. — Hon.  A.  B.  Thor- 
NBLL,  Jndge. 

Monday,  April  13,  1896. 

Action  at  law  to  recover  of  defendant  the  amount 
of  a  certain  bill  of  goods  sold  to  his  wife.  Judgment 
for  defendant.    Plaintiff  appeals. — Affirmed. 

John  Hudspeth  for  appellant. 

Willard  &  Willard  for  appellee. 

DxBMBRy  J. — The  amount  involved  being  less  than 
one  hundred  dollars,  the  case  comes  to  us  on  a  certifi- 
cate from  the  trial  judge.  We  need  not  set  it  out  in 
full.    The  facts  as  found  by  the  lower  court  are  that 
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in  1893,  the  plaintiff  sold  and  delivered  to  Mrs.  C.  P. 
Chesley,  defendant's  wife,  certain  groceries,  to  the 
value  of   eighty-one   dollars,  on   which    there    yet 

remains  due  the  sum  of  sixty-nine  dollars.  The 
1         goods  were  sold  upon  the  order  of,  and  credit 

was  extended  solely  to  the  wife.  The  goods  so 
sold  were  used  by  the  wife  and  her  children  by  a  for- 
mer husband,  who  lived  with  her  at  the  time.  The 
defendant  was  married  to  the  woman  who  purchased 
the  goods  in  the  year  1892.  At  the  time  of  the  mar- 
riage, she  had  three  minor  children,  who  lived  with 
her  in  property  owned  by  the  wife.  Immediately 
upon  the  marriage,  defendant  took  up  his  residence 
with  his  wife  and  her  children,  and  continued  to  live 
there  uutil  January,  1893.  At  this  last-named  date, 
trouble  arose  between  the.  parties;  and,  as  a  result, 
the  defendant,  upon  invitation  of  the  wife,  left,  and 
went  to  an  hotel,  where  he  has  since  resided.  When 
he  quit  living  with  his  wife,  he  notified  the  merchants 
of  the  city  where  they  both  resided,  not  to  sell  goods 
to  his  wife  upon  his  credit.  He  did  not,  however,  at 
any  time  object  to  the  stepchildren  living  in  his  fai_i- 
ily ;  nor  did  he  say  anything  to  the  merchants  to  whom 
he  gave  the  notice,  that  he  did  not  wish  to  support 
these  children.  The  wife  had  no  income  at  the  time 
she  purchased  these  goods,  and  the  husband  refused 
to  support  or  provide  for  her  or  her  children. 

On  these  facts,  the  following  questions  of  law  are 
propounded.  First.  Is  the  husband,  C.  P.  Chesley, 
liable  for  the  balance  due  upon  said  account,  under 
the  circumstances  above  given?  Second.  After  the 
husband's  departure  from  the  household,  under  the 
circumstances  above  given,  did  he  have  a  family 
remaining  in  the  household,  within  the  meaning  of 
section  2214,  of  Miller's  Code  of  Iowa?  Third.  Is  the 
indebtedness  arising  from  the  sale  of  said  goods  to  the 
wife,  one  which  can  be  said  to  constitute  "family 
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expenses,"  within  the  language  of  said  section,  as 
against  the  defendant,  C.  P.  Chesley?  Fourth.  There 
having  been  kept  no  account  of  the  particular  gro- 
ceries consumed  by  the  wife,  or  of  those  used  by  the 
children,  can  the  husband  escape  liability  in  this,  case, 
by  reason  of  the  fact  that  the  children  are  not  his 
own?  Fifth.  The  plaintiff  placed  the  wife  upon  the 
stand,  and  offered  to  contradict  by  her,  the  husband's 
testimony  with  reference  to  what  was  said  at  the  time 
of  the  quarrel,  and  also  to  show  by  her,  the  fact  that 
she  had  no  means  of  support,  other  than  those  coming 
from  her  husband.  Counsel  for  the  husband  objected 
to  the  witness  before  she  was  sworn,  and  before  she 
came  upon  the  stand,  upon  the  ground  that  she  was 
the  wife  of  the  defendant,  C.  P.  Chesley,  and  therefore 
her  evidence  was  incompetent  as  against  him.  She  is 
a  co-defendant  in  this  suit,  but  the  trial  of  this  case 
was  against  the  husband,  and  the  case  against  the 
wife  was  not  being  tried.  "Judgment  had  been  entered 
against  C.  P.  Chesley  before  a  justice  of  the  peace, 
from  which  judgment  6.  P.  appealed.  No  judgment 
had  been  entered  against  the  wife  so  far  as  I  know. 
The  court  sustained  said  objection,  to  which  ruling 
the  plaintiff,  at  the  time,  excepted.  Question:  Was 
this  action  of  the  court  prejudicial  error?" 

It  may  be  well  before  answering  these  questions 

to  dispose  of  two  questions  of  practice.    It  is  insisted 

that   the  appeal  should    be    dismissed,  because  no 

notice  of  appeal  was  served  upon  the  wife.    We 

2  do  not  see  the  necessity  for  such  a  notice.    It 
does  not  appear  that  Mrs.  Chesley  was  a  party 

to  the  proceedings;  certainly,  no  judgment  was  ren- 
dered against  her,  and  there  is  nothing  to  indi- 

3  cate  that  she  would  be  affected  by  this  appeal. 
The  appellant's  abstract  does  not  set  forth  the 

pleadings.    It  is  contended,  that  this  is  fatal.    As  the 
case  comes  to  us,  on  certificate,  it  is  not  necessary  for 
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the  appellant  to  abstract  the  pleadings.  Noble  v. 
Chase,  60  Iowa,  261  (14  N.  W.  Rep.  299). 

Again,  it  is  said,  that  the  certificate  is  not  in 
proper  form,  because— First,  the  facts  are  not  found 
by  the  judge;  and,  second,  because  no  question  of  law 
is  presented.  We  see  no  merit  in  either  of  these  claims. 

We  now  turn  to  the  questions  presented,  and 

instead  of  answering  each  seriatim,  we  group  them 

together,  and  find  tliat,  virtually,  two  are  involved. 

First,  is  the  defendant  liable  as  at  common  law 

4  for  the  goods  sold?    And,  second,  is  he  liable 
under  the  statute  (Miller's  Code,  section  2214). 

Little,  if  any,  reliance  is  placed  by  appellant  upon 
defendant's  common  law  liability.  Indeed,  we  think 
he  was  not  entitled  to  recover  on  this  theory,  for  the 
reason  that  it  is  affirmatively  shown  that  the  goods 
were  sold  solely  on  the  credit  of  the  wife,  and  for  the 
further  reason  that  it  is  not  shown  that  the  wife  had 
no  means  with  which  to  pay  for  them.  It  also  appears 
that  the  goods  were  not  only  used  by  the  wife  (for 
whose  support  the  defendant  might,  under  certain  cir- 
cumstances, be  held  liable),  but  by  her  children,  for 
whose  sustenance  he  was  not  responsible  after  the  fam- 
ily relation  was  severed.    Is  the  defendant  liable 

5  under  the  provisions  of  the  Code  before  cited? 
The  section  reads  as  follows:    "The  expenses  of 

the  family,  and  the  education  of  the  children  are 
chargeable  upon  the  property  of  both  husband  and  wife 
or  either  of  them,  and  in  relation  thereto  they  may  be 
sued  jointly  or  separately."  The  question  turns  upon 
the  interpretation  to  be  put  upon  the  word  "family." 
At  law,  it  has  a  well-defined  meaning.  It  is  said  to  be 
a  "collective  body  of  persons,  who  live  in  one  home, 
under  one  head  or  manager."  Tyson  v,  Reynolds,  52 
Iowa,  431  (3  N.  W.  Rep.  469);  Arnold  v.  Waltz,  53 
Iowa,  706  (6  N.  W.  Rep.  40);  Linton  v.  Crosby,  56  Iowa; 
386  (9  N.  W.  Rep.  311).    Under  the  facts  found  by  the 
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court,  there  certainly  was  a  family,  which  used  the 
goods,  and  the  account  was  for  expenses  of  the  fam- 
ily. But,  was  it  such  a  family  as,  that  defendant 
should  be  holden  for  the  amount  of  the  bill?  It  is 
manifest,  from  a  reading  of  the  statute,  that  the  fam- 
ily, for  the  expenses  of  which,  either  husband  or  wife 
may  be  held  liable,  is  the  family  of  such  husband  or 
wife,  not  some  other  family.  Were  the  children  of  a 
former  husband  a  part  of  the  defendant's  family, 
after  he  ceased  to  live  with  them,  and  can  he  be  held 
liable  for  their  support?  Clearly  not,  as  we  think. 
While  he  may  have  been  liable  for  the  expenses  of 
such  a  family  so  long  as  he  continued  to  live  in  and 
and  be  a  part  of  it,  yet  when  he  threw  off  these  obli- 
tions  toward  his  stepchildren,  as  he  had  the  right  to  do, 
his  liability  for  their  support  ceased.  They  were  no 
longer  a  part  of  his  family,  and  he  should  not  be  held 
liable  for  the  support  of  persons  lo  whom  he  owed  no 
duty.  Our  conclusion  finds  support  in  the  case  of 
Schlesinger  v.  Keifer  (111.  Sup.)  (22  N.  E.  Rep.  814). 

A  question  as  to  the  admissibility  of  certain  tes- 
timony, is  presented  by  the  certificate.  We  think,  the 
mere  perusal  of  section  3641,  of  the  Code,  is  suflS- 
cient  to  show  that  the  court  correctly  excluded  the 
testimony. 

The  lower  court  found  for  the  defendant.  Our 
consideration  of  the  case  leads  to  the  same  results, 
and  the  judgment  is  affibmed. 
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State  of  Iowa,  v.  John  Ham,  Appellant. 

Breaking  and  Entering:  instbuotions.  A  conviction  for  burglary 
may  be  had,  on  evidence  that  hides  stolen,  by  breaking  and  enter- 
ing a  house  in  the  night-time,  were  found  in  the  possession  of 
defendant,  soon  after  the  breaking. 

Appeal  from  Floyd  District  Court. — Hon.  P.  W.  Bubb, 

Judge. 

Monday,  April  13,  1896. 

Indictment  for  burglary.  Verdict  of  guilty,  and 
a  judgment,  from  which  the  defendant  appealed. — 
Affirmed, 

S.  W.  Woodhouse  and  Ellis  &  Ellis  for  appellant. 

Milton  Remley,  attorney  general,  for  the  state. 

Granger,  J. — The  indictment  charges  the  offense 
as  having  been  committed  by  breaking  and  entering  a 
slaughterhouse,  in  which  were  kept,  for  sale  and 
deposit,  meat,  hides,  tallow,  and  other  goods.  The 
evidence  tended  to  show  that  some  of  the  hides  were 
stolen  from  the  building,  and  were  afterwards  found 
in  the  possession  of  the  defendant.  The  court  gave 
the  following  instruction:  "If  you  find  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt,  that 
the  hides  mentioned  by  the  witnesses  for  the  state,  or 
any  of  such  hides,  were,  by  some  person  or  persons, 
stolen  from  the  slaughterhouse  mentioned  in  the 
indictment,  in  the  night-time,  by  breaking  and  enter- 
ing such  building,  and  you  further  find  that,  within  a 
few  days  thereafter,  such  hides,  or  any  of  them,  were 
found  in  the  possession  of  the  defendant,  John  Ham, 
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you  would,  in  such  case,  be  warranted  in  concluding 
that  the  hides,  if  any,  were  found  in  the  possession  of 
the  said  John  Ham,  by  reason  of  the  breaking  and  enter- 
ing said  building  in  the  night-time,  unless  the  facts  and 
circumstances  disclosed  by  the  evidence  raise  in  your 
minds  a  reasonable  doubt  as  to  whether  he  did  not. 
honestly  come  into  such  possession/'  The  legal  con- 
clusion from  the  instruction  is,  that  if  the  bides  found 
in  the  possession  of  the  defendant  had  recently  been 
stolen  from  the  building,  by  breaking  and  entering  in 
the  night-time,  the  jury  could,  from  such  facts  alone, 
find  the  defendant  guilty.  The  instruction  is  not  that 
the  jury  should,  but  that  it  might,  from  the  fact  of 
such  possession,  find  the  defendant  guilty.  The  ques- 
tion was  considered,  and  different  holdings  on  the 
question  compared,  in  State  v.  Jennings^  79  Iowa,  513 
(44  N.  W.  Rep.  799),  and  the  rsle  of  the  instruction 
sustained.  See,  also.  Slate  v.  Yoke,  87  Iowa,  33  (53  N. 
W.  Rep.  1088).    Following  the  rule,  the  judgment  is 

AFFIRMED. 


L.  A.  Shazman  &  Company,  Appellants,  v.  E.  E.  Pot-  

TER,  C.  A.  Hoffman  and  J.  A.  Hall.  iS^ 

118      718; 

Corapeteney  of  Witness.    A  witness  called  to  testify  as  to  the  meaning,     ^    ^1 

2  as  understood  by  the  trade,  of  the  certain  words,  "on  memorandum," 
5    attached  to  an  invoice,  who  testifies  that  he  does  not  know  the 

meaning  of  such  words,  should  not  be  permitted  to  give  his  under- 
standing of  them. 

Appeal:     estoppel:     Harmless  error.     Where  an  objection  upon 
1    which  evidence  has  been  excluded  is  withdrawn,  a  party  who  then 
had  an  opportunity  to  introduce  such  evidence,  and  failed  to  do 
it,  cannot  urge  its  exclusion  on  appeal. 

Assignment  of  errors:     Directed  verdict.     Where   a  motion  to 

3  .direct,  which  has  «e{;era/ grounds,  is  sustained  iti  Zo^o,  an  assign- 

ment that  the  court  erred  in  sustaining  the  motion,  is  too  indefi- 
nite. 

Improper  Remarks  by  Court.    In  replevin,  where  the  value  of  the 

4  goods  was  in  issue,  and  a  dispute  arose  as  to  the  correctness  of  an 
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.  answer,  as  read  by  plaintifiTs  attorney,  in  a  deposition  in  which 
affiant  testified  as  to  the  value,  it  was  reversible  error  for  the 
court  to  remark:  "Upon  listening  to  the  reading  of  the  deposi- 
tion, I  have  no  doubt  but  that  Mr.  B,  plaintifPs  attorney,  was 
present  at  the  taking  of  the  deposition,  or  that  the  answers  had 
been  written  out  by  him,  or  plaintifPs  attorney." 

Appeal   from   Howard   District    Court. —  Hon.   E.   E. 
CooLBY,  Judge. 

Monday,  April  13,  1896. 

Action  of  replevin,  to  recover  the  possession  of 
certain  merchandise,  which  it  is  claimed  the  plaintiff 
consigned  to  defendant  Potter,  to  be  sold  on  commis- 
sion. Trial  to  a  jury.  Verdict  and  judgment  for 
defendant,  Hoffman,  and  plaintiff  appeals. — Reversed. 

John  McGook  for  appellants. 
H.  T.  Reed  for  appellees. 

Deemee,  J. — The  plaintiff  claims  that  it  consigned 
certain  clothing  to  the  defendant  Potter,  to  be  by 
him  sold  on  commission;  that  defendants  Hoffman 
and  Hall,  hold  possession  of  the  same  through  a  con- 
spiracy, or  agreement,  between  them  and  Potter,  and 
that  they,  in  fact,  have  no  title  thereto;  that  Hoffman 
holds  a  bill  of  sale  from  Potter  for  the  goods;  and  that 
Hall  has  possession  as  agent  of  Hoffman,  but  that  Pot- 
ter had  no  right  or  title  thereto  which  he  could 
convey.  Plaintiff  alleges  the  value  of  the  goods  to  be 
two  hundred  and  twenty-eight  dollars.  Defendant 
Potter  denies  that  he  held  the  goods  on  commission; 
says  that  he  made  a  bill  of  sale  thereof  to  his 
co-defendant,  Hoffman,  and  that  at  the  time  he  made 
it  he  was  the  absolute  owner  of  the  goods,  and  had 
the  right  to  sell  the  same,  and  that  he  has  no  further 
interest   therein.    Defendant    Hall   disclaimed    any 
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interest  in  the  goods.  He  further  alleged  that  he  was 
in  the  possession  thereof  as  the  agent  of  Hoffman. 
Hoffman  denied  the  plaintiff's  claim;  and  further 
averred  that  she  was  in  the  possession  of  the  goods 
under  a  bill  of  sale  from  Potter;  that  she  had  paid  a 
valuable  consideration  therefor,  and  had  no  notice  of 
the  plaintiff's  claim;  that  the  property  was  and  is 
worth  the  sum  of  three  hundred  dollars;  and  that  she 
was  damaged  by  reason  of^  the  wrongful  taking 
thereof,  by  plaintiff,  in  the  sum  of  fifty  dollars,  and  in 
loss  of  profits  in  the  sum  of  one  hundred  dollars.  The 
plaintiff's  reply  was,  practically,  a  general  denial. 
Such  were  the  issues  on  which  the  case  was  tried, 
with  the  result  above  stated. 

I.  The  testimony  of  one  L.  A.  Shakman,  a  mem- 
ber of  the  plaintiff  firm,  was  taken  by  deposition.  In 
this  deposition  he  identified  the  correspondence  which 
passed  between  plaintiff  and  the  defendant  Potter, 
testified  to  the  shipment  of  goods  ordered  by  Potter, 
and  identified  the  goods  taken  on  the  writ  of  replevin 
as  being  a  part  of  those  shipped  to  Potter.  He  also 
testified  to  the  value  of  the  property  delivered,  and  to 
the  value  of  that  part  of  it,  which  was  secured  under 
the  writ  issued  in  the  case.  Many  objections  were 
interposed  to  the  testimony  of  this  witness,  which 
were  largely  sustained;  and  some  of  the  exhibits 
attached  to  his  deposition  were  rejected,  when  they 
were  offered,  on  the  ground  that  they  were  not 
1  the  best  evidence.  These  rulings  are  com- 
plained of.  It  is,  no  doubt,  true,  that  the  court 
was  in  eiTor  in  excluding  some  of  these  exhibits;  but 
the  record  discloses,  that  defendants'  counsel,  after 
the  reading  of  the  deposition  had  been  concluded, 
withdrew  all  objections  to  the  exhibits  attached  to 
the  deposition.  If  these  exhibits  had  not  already 
been  read  to  the  jury,  it  then  became  the  duty  of 
plaintiff's  counsel  to  read  them,  if  he  wished  the 
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benefit  thereof.    As  he  failed  to  do  this,  he  cannot  now 
complain. 

II.  These  exhibits  show  that  all  the  negotiations 
between  plaintiff  and  Potter  were  by  correspondence. 
From  this  correspondence  it  appears  that  Potter 
ordered  a  certain  bill  of  goods  from  plaintiff;  that 
plaintiff  refused  to  ship  the  goods  without  some  assur- 
ance of  Potter's  financial  responsibility;  that  it  made 
inquiries  from  a  commercial  agency,  and  from  mer- 
chants who  had  sold  Potter  goods,  and  finally  shipped 
him  the  merchandise  ordered,  and  sent  him  an  invoice, 
which  contained  the  following:  "Milwaukee,  Decem- 
ber 15, 1893.  Mr.  E.  E.  Potter,  Cresco,  lo.  Bought  of 
L.  A.  Shakman  &  Co.,  Wholesale  Clothiers,  343-345 
Broadway.  On  memorandum.  Terms:  7-10—5-30 — 
4-60.  Shipped  by  express.  All  bills  not  paid  at 
maturity  are  subject  to  sight  draft  and  interest. 
Accounts  due  on  demand,  when  purchaser  suspends 
payment,  receiver  is  closing  out,  or  suit  commenced." 

(Then  follows  a  list  of  the  goods.)  The  question 
2         in  the  case  turned  largely  upon  the  meaning 

which  should  be  given  to  the  trade  terms,  "on 
memorandum,"  appearing  upon  the  invoice.  Testimony 
was  admitted  by  the  court  which  tended  to  show  that 
these  words  meant  to  the  trade,  that  the  goods  were 
shipped  to  be  sold  on  commission;  the  dealer  to  have  all 
over  and  above  the  price  fixed  to  the  goods,  as  his 
compensation  for  handling  the  same.  On  the  other 
hand,  there  was  testimony  tending  to  show  that  the 
words  meant  to  the  trade  that  the  goods  were  shipped 
on  approval,  and  that,  as  soon  as  accepted  by  the 
buyer,  the  goods  became  his  property.  And  there  was 
also  testimony  to  show  that  the  effect  to  be  given  the 
words,  was  the  same  as  if  the  goods  had  been  deliv- 
ered with  the  understanding  between  the  parties  that 
the  title  should  remain  in  the  seller  until  they  were 
paid  for,  and  that  the  transaction  was,  in  effect,  a 
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conditional  sale.  At  the  conclusion  of  the  evidence, 
the  defendant  Hoffman  moved  the  court  to  direct  a 
verdict  for  her.  The  motion  was  based  upon  three 
distinct  grounds.  This  motion  was  sustained,  and  the 
only  question  of  fact  which  was  submitted,  was  as  to 
the  value  of  the  property.    Complaint  is  made 

3  by  appellant  of  this  ruling.    We  cannot  con- 
sider the  question  thus  presented,  for  the  reason 

that  the  assignment  of  error  relating  to  this  matter 
is  not  suflBciently  specific.  The  motion,  as  we  have 
said,  was  based  upon  three  grounds,  and  the  assign- 
ment predicates  error  upon  the  sustaining  of  the 
motion.  Under  repeated  decisions,  this  is  not  suf- 
ficient. 

III.  Complaint  is  made  of  the  rulings  of  the 
court  on  objections  interposed  to  the  evidence  of 
Shakman,  which,  as  we  have  said,  was  taken  by  depo- 
sition. Such  of  the  assignments  of  error  as  are 
argued,  do  not  seem  to  us  to  possess  any  merit.  But, 
as  the  case  must  be  reversed  upon  another  ground,  we 
may  properly  say  that  some  of  the  objections  inter- 
posed were  erroneously  sustained,  and  it  is  apparent 
from  the  rulings  made,  as  well  as  from  the  remarks  of 
the  court,  that  plaintiff's  case  was  not  presented  for 
its  full  worth.  The  court  below  evidently  overlooked 
the  provision  of  the  Code  (section  3751),  which  pro- 
vides that  "no  exceptions  to  depositions  other  than 
for  incompetency  or  irrelevancy  shall  be  regarded, 
unless  made  by  motion  filed  by  the  morning  of  the 
second  day  of  the  first  term  held  after  the  depositions 
have  been  filed,"  etc. 

IV.  When  the  last  answer  of  the  witness,  Shak- 
man, was  being  read,  a  controversy  arose  between 

counsel  as  to  the  correctness  of  the  answer,  as 

4  read    by    the  plaintiff's  counsel.    During  the 
process  of  this  difficulty  the  court  remarked,  in 

the  presence  of  the  jury:    "Upon  listening  to  the 
Vol.  98  Ia-5 
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reading  of  the  deposition,  I  have  no  doubt  but  what 
Mr.  Bloodgood,  plaintiff's  attorney,  was  present  at  the 
taking  of  the  deposition,  or  that  the  answers  had  been 
written  out  by  him,  or  plaintiff's  attorney."  This 
remark  was  excepted  to  by  plaintiff's  counsel.  Mani- 
festly, such  a  remark  was  not  only  erroneous,  but 
highly  prejudicial.  If  the  witness  had  given  no  other 
testimony  than  that  of  the  shipment  of  the  goods,  we 
might  hold,  in  view  of  the  condition  of  the  record, 
that  the  remark  was  not  prejudicial;  but  the  witness 
testified  also  to  the  value  of  the  goods,  which  was  an 
issue  in  the  case,  and  the  remark  made  by  the  court 
could  have  no  other  effect  than  to  demolish  and  destroy 
the  whole  of  the  witness'  testimony.  If  such  a  state- 
ment had  been  embodied  in  the  written  charge  of  the 
court,  it  would  clearly  be  erroneous;  and,  while  it  was 
not  contained  in  the  formal  instructions,  yet  its  effect, 
following  so  closely  the  reading  of  the  deposition,  was 
just  as  prejudicial  to  plaintiff's  case  as  if  it  had  been. 
State  V.  Stowell,  60  Iowa,  535  (15  N.W.Rep.417);  Cross 
V.  Manufacturing  Co.,  121  Pa.  St.  387;  (15  Atl.  Rep. 
643);  State  v.  Philpot,  97  Iowa,  365. 

V.  Complaint  is  made  of  the  instructions  given, 
with  reference  to  the  measure  of  damages.  The  argu- 
ment made  in  support  of  the  assignment  of  error 
raising  this  question,  is  based  upon  a  misapprehension 
of  the  effect  to  be  given  the  language  used  by  the 
court.  When  properly  construed,  the  instruction  is 
not  erroneous. 

VI.  Some  of  the  witnesses  called  by  the  defend- 
ants, after  having  testified  that  they  did  not  know 
what  the  terms,  "on  memorandum,"  meant  to  the 

trade,  when  used  as  they  appeared  upon  the 
5         invoice  sent  Potter,  were  permitted  to  give 

their  understanding  of  them,  against  the  objec- 
tions of  the  plaintiff.  This  was  so  manifestly  erro- 
neous as  to  require  no  elaboration  from  us.    Other 
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errors  are  complained  of  in  the  admission  and  rejec- 
tion of  testimony.  It  is  not  important  that  we 
consider  them,  for  it  is  not  likely  the  questions  will 
arise  upon  a  retrial.  For  the  reasons  assigned,  the 
judgment  is  beyebsed. 


Ceoilla  a.  Scott  v.  The  Security  Fibb  Insubancb 
Company,  Appellant. 

InsuniDre:    EvmENCE.    On  an  issue  as  to  the  value  of  an  insured 

3  building  at  the  date  of  the  fire,  where  it  appeared  that  it  had  no 

4  market  value  aside  from  the  land,  evidence  of  the  cost  of  build- 
ing it,  twenty  years  before  the  fire,  was  admissible. 

Burden  of  pkoof.  MeClain's  Code,  section  1734,  providing  that 
6  the  amount  stated  in  the  policy  shall  be  prima  facie  evidence  of 
the  insurable  value  of  the  property  at  the  date  of  the  policy,  and 
that,  to  maintain  an  action  on  the  policy,  it  shall  only  be  neces- 
sary to  prove  the  loss  of  the  building,  and  serve  proper  notice  of 
loss,  applies.where  proofs  of  loss  have  been  waived. 

Pbincipal  and  agbnt:    Conflicting  evidence.    Where  the  property 
2    was  insured  by  a  soliciting  agent  for  one  thousand  seven  hundred 

5  dollars,  after  examination,  and  the  evidence  as  to  value  was  con- 
flicting, a  verdict  for  plaintiff  for  one  thousand  seven  hundred 
dollars,  with  interest,  will  not  be  disturbed,  as  excessive. 

Appeal  from  Scott  District  Cowr<.— Hon.  C.  M.  Wateb- 

man,  Judge. 

Monday,  Apbil  13, 1896. 

Action  at  law  upon  a  fire  insurance  policy.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
plaintiff.    DefenTiant  appeals. — Affir^ned. 

Cook  &  Dodge  for  appellant. 

Bills  &  Hass  for  appellee. 

EoTHBocK,  C.  J. — I.  The  policy  upon  which  the 
suit  was  brought,  was  issued  on  the  fifth  day   of 
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November,  1892;  and  the  property  insured  was  a  dwell- 
ing house,  a  granary,  cribs,  and  a  bam,  situated  on  a  farm 
near  the  city  of  Davenport.  The  insurance  was  for  one 
year,  and  on  the  third  day  of  May,  1893,  all  of  the  insured 
buildings,  except  the  cribs,were  totally  destroyed  by  fire. 
The  policy  was  in  the  usual  form,  and  plaintiff  was 
the  owner  of  the  property.  It  is  true,  there  was  a 
mortgage  on  the  farm,  but  no  claim  is  made,  that  the 
application  for  the  insurance  did  not  fully  disclose  all 
material  facts  pertaining  to  the  ownership  of  the 
farm  and  the  buildings  insured.  The  amount  insured 
on  the  property  was,  one  thousand  two  hundred  dol- 
lars on  the  dwelling  house,  three  hundred  and  fifty 
dollars  on  the  granary,  seventy-five  dollars  on  the 
cribs,  and  one  hundred  and  fifty  dollars  on  the  bam. 
The  policy  required  written  notice  of  the  loss  to  be 
given  to  the  defendant,  and  written  proofs  of  loss  to  be 
made,  within  sixty  days.  It  is  averred  in  the  petition, 
that  the  plaintiff  gave  the  defendant  verbal  notice  of 
the  loss,  and  that  defendant  waived  a  written  notice, 
and  undertook  to  investigate  the  facts  of  the  loss  for 
itself,  and  that  it  verbally  waived  the  furnishing 
of  sworn  proofs  of  loss.  The  issues  raised  by  the 
answer,  which  appear  to  us  to  be  necessary  to  be  con- 
sidered, are:  (1)  A  denial  of  the  alleged  value  of  the 
buildings  burned,  and  an  averment  that  the  value  of 
the  dwelling  house  did  not  exceed  three  hundred  and 
fifty  dollars;  the  granary,  one  hundred  and  fifteen  dol- 
lars; and  the  barn,  twenty-five  dollars.  (2)  A  denial 
that  the  defendant  waived  notice  in  writing,  of  the 
loss  and  proofs  of  loss,  required  by  the  policy.  (3) 
That  the  application  for  the  policy  stated,  that  the 
aggregate  value  of  the  insured  buildings  was,  two 
thousand  four  hundred  dollars,  and  that  said  state- 
ment was  false,  the  fact  being,  that  the  value  of  all  of 
said  buildings  did  not  exceed  the  sum  of  four  hundred 
and  ninety-five  dollars,  and  that  by  reason  of  said 


April  1896]  Scott  v.  Sbouritt  Fire  Insurance  Co.  69 

false  statement,  the  said  insurance  was  void,  as  pro- 
vided by  the  express  terms  of  the  application  and 
policy.  Other  false  representations,  as  to  the  condi- 
tion of  the  property,  are  set  forth,  which  it  is  not  nec- 
essary to  consider.  All  of  the  questions  discussed  by 
counsel,  arise  upon  the  issues,  the  substance  of  which 
we  have  briefly  stated, 

II.  The  first  question  to  be  considered  is,  did  the 
defendant  waive  the  written  notice  and  proofs  of  loss? 
It  is  claimed  by  the  plaintiff  that  the  waiver  was 

made  by  the  secretary  of  the  defendant  com- 
1  pany.    It  is  not  denied  that  the  secretary  had 

the  power  to  waive  the  notice  and  proofs  of 
loss.  The  court  instructed  the  jury  that  under  the 
evidence,  the  secretary  was  the  only  person  who  had 
the  right  to  waive  these  requirements. .  The  question 
is  one  of  fact,  and  we  are  to  determine  whether  the 
evidence  was  sufficient  to  authorize  the  jury  to  find 
that  the  secretary,  by  his  acts,  conduct,  and  conversa- 
tion, induced  the  defendant  to  omit  furnishing  writ- 
ten proofs  of  loss  within  sixty  days  after  the  loss,  as 
required  by  the  policy.  We  have  carefully  exam- 
ined the  evidence,  as  set  out  in  the  abstract,  and 
have  studied  the  same  as  presented  and  analyzed  in 
the  argument  of  appellant's  counsel;  and  accepting 
the  testimony  of  the  plaintiff  and  her  sister,  and  one 
or  two  other  witnesses,  as  true,  which  the  jury  had 
the  right  to  do,  our  conclusion  is  that  the  evidence 
fully  sustains  the  claim  made  by  the  plaintiff,  that 
these  requirements  were  waived.  It  is  not  our  prac- 
tice to  review  the  testimony  of  witnesses,  especially 
where  it  is  as  volumnious  as  in  this  case.  To  do  so 
would  require  many  pages,  giving  details  of  inter- 
views by  the  plaintiff  and  others,  with  the  secretary. 
The  jury  was  fully  warranted  in  finding  that  the 
plaintiff  called  upon  the  secretary,  and  requested 
blank  proofs  of  loss,  and  that  he  told  her  that  was 
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unnecessary,  that  there  was  nothing  more  for  her  to 
do,  and  that  she  should  wait  until  she  heard  from  him; 
and  that  she  relied  on  hearing  from  him  until  after 
the  time  for  filing  written  proofs  had  passed.  The 
evidence  of  waiver  is  stronger  than  that  held  suflBcient 
in  the  cases  of  Carson  v.  Insurance  Co.,  62  Iowa,  433 
(17  N.  W.  Rep.  650);  Hollis  v.  Insurance  Co.,  65  Iowa, 
454  (21  N.  W.  Rep.  774);  Boyd  v.  Insurance  Co.,  70 
Iowa,  325  (30  N.  W.  Rep.  585);  Green  v.  Insurance  Co., 
84  Iowa,  135  (50  N.  W.  Rep.  558). 

III.  The  court  instructed  the  jury  upon  the  ques- 
tion involving  the  value  of  the  buildings,  as  follows: 
"If  you  find  that  defendant  waived  its  right  to  demand 
and  receive  the  notice  in  writing,  and  aflBdavit  from 
plaintiff,  then  your  next  subject  of  inquiry  should  be 
as  to  the  value  of  said  buildings  at  the  time  of  said 
fire,  and  this  sum,  when  found,  will  be  the  measure  of 
plaintiff's  recovery;  that  is,  she  cannot  recover  more 
in  this  action  than  said  buildings  were  worth 
2  at  the  time  they  were  burned.  The  law  pre- 
sumes that  each  of  said  buildings  was  worth, 
at  the  time  the  policy  in  suit  was  issued,  the 
sum  for  which  it  was  insured,  but  this  pre- 
sumption is  not  conclusive.  It  may  be  rebutted 
or  overcome  by  evidence,  showing  that  they  were  of 
less  value.  Stating  the  rule,  in  different  language, 
the  plaintiff  is,  prima  facie,  entitled  to  recover  the 
amount  for  which  said  buildings  were  insured;  and,  if 
defendant  claims  they  were,  in  fact,  worth  less  than 
this  amount,  the  burden  is  upon  it  to  establish  such 
fact,  by  a  preponderance,  or  greater  weight,  of  evi- 
dence. In  order  to  determine  the  value  of  these 
buildings,  at  the  time  they  were  destroyed,  you  may 
consider  their  condition  at  that  time;  their  cost,  age, 
and  size;  the  material,  of  which  they  were  built;  the 
uses  to  which  they  were  put;  their  depreciation  in 
value,  from  wear  and  tear;  the  action  of  the  elements, 


April  1896]  SooTT  V.  Securitt  Fire  Insubanob  Co.  71 

or  any  other  cause,  and  also  the  cost  of  constructing 
new  buildings  like  them,  at  the  date  of  the  fire;  and 
generally,  I  may  say,  any  other  facts,  in  evidence, 
bearing  upon  the  matter.  Keep  in  mind,  that  the 
sole,  ultimate  object  of  your  inquiry  is,  to  ascertain 
what  these  buildings  were  actually  worth  on  the  day 
when  the  fire  occuiTcd;  and,  when  you  have  ascer- 
tained the  value  of  each  of  said  buildings  so  insured 
and  destroyed,  the  total  sum  of  such  values,  with  inter- 
est added,  will  be  the  amount  of  plaintiff's  recovery. 
While,  as  I  have  said,  you  may  consider  the  original 
cost  of  the  buildings,  and  also  the  cost  of 
erecting,  on  May  2,  1893,  new  buildings  of 
similar  character,  you  will  understand  that  these 
facts,  when  found,  are  but  preliminary.  They 
are  merely  starting  points,  from  whence  you  are 
to  reason,  in  the  light  of  all  the  evidence,  to  the  ulti- 
mate fact,  which  you  are  to  find,  viz.:  the  value  of  the 
burned  buildings  on  May  2,  1893,  in  the  condition  they 
were  in  at  that  time.  For  instance,  when  you  have 
ascertained  the  original  cost  of  said  buildings,  you 
should  allow  for  the  difference,  if  any,  in  cost  of  labor 
and  materials  between  the  time  when  such  buildings 
were  constructed,  and  May  2,  1893,  and  this  would  be 
one  way  of  ascertaining  the  cost  of  erecting  such 
buildings  at  the  last-named  date.  When,  in  this  way, 
or  by  any  other  evidence,  you  have  ascertained  the 
cost  of  the  erection  of  said  buildings,  on  May  2,  1893, 
if  you  then  deduct  the  difference  in  value  between 
such  new  buildings  and  the  buildings  burned,  as  they 
were  at  the  time  of  the  fire,  you  will  have  arrived,  by 
one  method,  at  the  actual  value  of  the  property  in 

question,  and  which  would  be  the  amount  of 
3         plaintiff's  loss."    The  defendant  objected  to  the 

introduction  of  evidence  of  the  original  cost  of 
the  dwelling  house,  and  excepted  to  the  order  of  the 
court  overruling  the  objection,  and  exception  was 
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taken  to  that  part  of  the  charge  to  the  jury  above  set 
out.  It  appears  that  the  house  was  erected  more  than 
twenty  years  before  it  was  destroyed  by  fire.  The 
position  of  counsel  for  the  defendant  is  that,  because 
the  building  was  erected  at  a  time  so  remote,  and  the 
fact  that  the  actual  cost  may  have  been  more  than  the 
building  could  have  been  erected  for,  and  in  view  of  the 
great  decrease  in  the  cost  of  erecting  buildings  at  the 
time  of  the  trial,  from  what  it  was  twenty  years  ago, 
the  evidence  was  wholly  unreliable,  and  its  only 
effect  was  to  mislead  the  jury.  We  have  set  out  the 
instructions  in  reference  to  this  question,  and  after 
considering  the  arguments  of  counsel,  and  giving 
due  weight  to  the  manner  in  which  the  evidence  is 
guarded  and  explained  in  the  instructions,  we  are  of 
opinion  that  the  evidence  was  properly  received,  and 
that  the  rule  of  the  instructions  is  right.  It  is 
4  a  well  settled  doctrine,  that  the  value  of  prop- 
erty is  to  be  established  by  evidence  of  what  it 
it  is  worth  in  the  market.  But  the  rule  has  no  appli- 
cation to  such  property  as  has  no  market  value.  In 
1  Suth.  Dam.  section  448,  it  is  said:  "When  the  prop- 
erty has  no  market  value,  proof  may  be  made  of  such 
facts  as  exist  tending  to  show  value,  or  to  aid  the  jury 
in  estimating  it.  The  cost  of  manufacturing  a  raw 
article,  and  transporting  it  to  market,  may  properly 
be  inquired  into."  The  value  of  this  house,  apart  from 
the  land  upon  which  it  was  situated,  was  not  such  as 
could  be  estimated  by  the  ordinary  rule  of  estimating 
values  of  merchantable  and  marketable  commodities. 
The  following  authorities  appear  to  sustain  the  prin- 
ciple upon  which  the  instructions  under  consideration 
are  founded:  .  Brinley  v.  Insurance  Co.,  11  Mete.  (Mass.) 
195;  Howard  v.  Insurance  Co.,  4  Denio,  502;  Clement  i\ 
Assurance  Co.,  141  Mass.  298  (5  N.  E.  Rep.  847);  Master- 
ton  V.  Mayor,  etc.,  7  Hill,  61;  Luse  v,  Jones,  39  N.  J. 
Law,  707. 
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IV.  It  is  provided  by  section  1734,  of  McClain's 
Code,  that  the  "amount  stated  in  the  policy  shall  be 
received  as  prima  facie  evidence  of  the  insurable 
value  of  the  property,  at  the  date  of  the  policy,"  and 
that,  in  order  to  maintain  an  action  "on  the  policy,  it 
shall  only  be  necessary  for  the  assured  to  prove  the 
loss  of  the  building  insured,  and  that  he  has  given  the 
company  or  association  notice  in  writing,  of  such  loss, 
accompanied  by  an  aflBdavit,  stating  the  facts  as  to 
how  the  loss  occurred,  so  far  as  they  are  within  his 
knowledge,  and  the  extent  of  the  loss,  which  notice 

shall  be  given  within  sixty  days  from  the  time 

5  the  loss  occurred."    It  is  urged  by  counsel  for 
appellant,  that  the  provision  as  to  the  prima 

facie  effect  of  the  amount  named  in  the  policy,  and 
the  proof  required  to  make  a  prima  facie  case,  has  no 
application  in  any  case,  except  where  proofs  of  loss 
have  been  duly  made.  This  appears  to  us,  to  be  too 
strict  a  construction  to  apply  to  this  statute.  If  the 
proofs  of  loss  are  waived,  the  rights  of  the  plaintiff  are 
precisely  the  same  as  if  they  were  duly  made,  as  pro- 
vided by  law  and  by  the  policy. 

V.  The  verdict  was  for  one  thousand  seven  hundred 
dollars,  with  interest.  It  is  claimed  that  the  amount 
was  grossly  excessive,  and  that  it  must  have  been 
given  under  the  influence  of  passion  or  prejudice.  We 
do  not  believe  it  to  be  our  duty  to  reverse  the  judg- 
ment on  this  ground.  There  is  a  decided  conflict  in 
the  evidence,  as  to  the  value  of  the  property,  which 
made  it  a  question  for  the  jury.    As  we  have  said,  this 

property  was  situated  near  the  city  of  Daven- 

6  port.    An  agent  of  the  defendant  went  to  the 
property  with  the  plaintiff,  before  it  was  insured, 

for  the  purpose  of  examining  the  buildings.  After 
being  on  the  ground,  he  wrote  the  application  for  the 
insurance,  in  the  amounts  named  therein.  Without 
determining  whether  his  acts  in  the  making  of  the 


74  Green  v.  Wilkie.  [98  Iowa 

application  were  binding  on  the  defendant,  so  far  as 
the  value  of  the  property  was  involved,  we  think  it 
was  a  strong  circumstance,  which  the  jury  might  well 
consider  in  estimating  the  amount  of  the  loss.  As  a 
soliciting  agent,  his  knowledge  of  facts  acquired  in 
performing  that  duty,  was  binding  on  the  defendant. 
Siltz  V.  Insurance  Co.,  71  Iowa,  710  (29  N.  W.  Rep.  605); 
Stone  V.  Insurance  Co.,  68  Iowa,  737  (28  N.  W.  Rep.  47). 
The  judgment  of  the  district  court  is  appirmbd. 


Amos  A,  Q-eben  v.  Louisa  A.  Wilkie,  Appellant. 

Negrotiable  Instruments:    fraud:     InnocetU  purchaser.    An  illiter- 

1  ate  maker  of  a  note  and  mortgage  for  one  thousand  dollars,  who 

2  is  fraudently  induced  to  sign  them,  supposing  that  he  is  signing  a 

3  lease  and  a  note  for  one  hundred  dollars  to  a  different  payee,  is 

4  not  liable  on  the  note,  even,  when  it  is  in  the  hands  of  an  iimo- 

5  cent  purchaser,  unless  he  was  guilty  of  negligence  in  making  it; 
since  he  was  never  a  party  to  such  contract. 

Negligence.  In  an  action  on  a  note  and  mortgage  for  one  thousand 
dollars,  it  appeared  that  they  were  given  to  F's  wife,  and  by  her 
assigned  to  plaintiff,  without  notice;  that  defendant,  the  maker, 
5  about  to  sell  a  piece  of  land  given  him  by  his  father,  and  pur- 
chase another,  went  to  the  ofllce  of  F,  who  was  acting  for  the 
person  to  whom  the  defendant  was  selling,  and  the  isale  and  pur- 
chase were  completed;  that  there  had  been  a  lease  on  the  land  in 

3  favor  of  defendant's  father,  whereby  defendant  was  required  to 
pay  a  certain  rent  while  he  remained  single,  and  that  this  had 
been  released  to  enable  defendant  to  sell;  that  afterwards,  at  F's 
suggestion,  defendant  agreed  to  make  a  new  lease  and  note  for 
one  hundred  dollars,  to  his  father,  on  the  land  purchased;  that  F, 
at  his  office,  prepared,  instead,  the  note  and  mortgage  in  suit, 
which  defendant  afterwards  signed,  thinking  them  to  be  the  note 
and  mortgage  agreed  on;  that  defendant  could  not  read  and  could 
write  only  his  name;  that  he  never  received  anything  for  the  note 
and  never  agreed  to  make  it  ff^:id^  that  the  note  never  had  an 
existence,  in  the  sense  of  the  minds  of  the  parties  meeting,  to  give 
it  validity. 

Same.    Since  the  business  was  between  the  defendant  and  his  father, 
1-2  there  was  no  apparent  motive  for  F  to  make  the  papers  in  any  way 

4  except  as  agreed,  and  therefore  defendant  was  not  chargeable  with 
negligence  for  not  ascertaining  the  character  of  the  papers  drawn. 
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Appeal  from  Marshall  District   Court. — Hon.   D.  R. 
HiNDMAN,  Judge. 

Monday,  April  13,  1896. 

Action  for  the  foreclosure  of  a  mortgage.    Judg- 
ment for  plaintiff  and  defendant  appeals. — Reversed. 

Anthony  C.  Daley  and  Theodore  F.  Bradford  for 
appellant. 

The  principal  is  the  same  as  in  forged  instruments,  or  in  instru- 
ments made  by  persons  not  having  capacity.  The  fact  that  the 
instrument  is  put  in  the  form  of  negotiable  paper,  gives  it  no  addi- 
tional validity. 

The  paper  is  not,  in  fact,  or  in  law,  what  it  pretends  to  be,  the  obli- 
gation of  an  allied  maker. 

Briggs  v.  Ewarl,  51  Mo.  245  (11  Am.  Bep.  447);  Dan.  N^.  Inst.  697, 
section  847;  Tiedeman  Com.  Paper,  section  285;  Walher  v.  Ebert,  29 
Wis.  194  (9  Am.  Bep.  548);  Griffiths  v.  Kellogg,  39  Wis.  290  (20  Am. 
Rep.  48);  Selden  v.  Myers,  61  XJ.  S.  20,  How.  506, 15  L.  ed.  976. 

•  While  the  purchaser  of  a  promissory  note  is  not  bound  to  inquire 
into  its  consideration,  he  is  affected  by  the  status  of  the  maker,  as  in 
case  of  a  married  woman  or  minor. 

Moore  v.  Hershey,  90  Pa.  196. 

A  holder  of  negotiable  paper,  acquired  before  dishonor,  is  not  pro- 
tected against  defenses  that  makes  void  the  instrument. 

Caulhins  v.  Whisler,  29  Iowa,  496  (4  Am.  Rep.  236). 

A  mortgage  procured  through  fraud  is  void  and  a  court  of  equity 
may  decree  that  it  be  given  up  and  canceled  on  the  ground  that  it  was 
so  procured. 

Boone,  Mortg.  section  82;  Whitney  v.  Snyder^  2  Lans.477;  Chapman 
V  Rose,  56  N.  Y.  137  (15  Am.  Rep.  401);  Fenton  v.  Bobinson,  4  Him. 
252;  McGormackv.  Molburg,  43  Iowa;  562;  Commercial  Bank  v.  Paddick, 
90  Iowa,  63;  WiUard  v.  Nelson,  35  Neb.  651. 

When  it  is  shown  by  the  defendant  that  the  instrument  originated 
in  fraud  or  in  illegality,  the  burden  of  proof  will  be  shifted  to  the 
holder,  and  he  must  then  show  that  he  is  a  bona  fide  holder  for  value. 

Dan.  Neg.  Inst.  626,  section  142;  Bank  of  Monroe  v.  Anderson  Bros. 
Mxn.  A  B.  Co.,  65  Iowa,  701;  Oalbraith  v.  McLaughlin,  91  Iowa, 
399;  Fayeite  County  8av.  Bank  v.  Steffes,  54  Iowa,  214;  Whitney 
V,  Snyder,  2  Lans.  577;  Griffiths  v.  Kellogg,  39  Wis.  290  (20  Am. 
Bep.  48);  Gibbs  v.  Linabury,  22  Mich.  492  (7  Am.  Bep.  675); 
Anderson  v.  Walter,  34  Mich.  113;  Palmer  v.  Largent,  5  Neb.  223 
(?5  Am.  Bep.  479);  Day  v.  Lown,  51  Iowa,  367;  Perry  Tr.  226;  First 


76  Green  v.  Wilkib.  [98  Iowa 

Nat.  Bank  v,  Znm,  93  Iowa,  140;  Culbertson  v.  Nelson,  93  Iowa,  187, 
27  L.R.  A.  222;  First  Nat.  Bank  v.  Wade,  95  Iowa, — ;  Sharp  v.  Nelson, 
93  Iowa,  466. 

Binford  &  Snelling  for  appellee. 

Granger,  J. — This  action  is  on  a  promissory  note 
for  one  thousand  dollars,  and  to  foreclose  a  mortgage 
given  to  secure  the  same.  The  note  and  mortgage 
were  given  to  one  Lena  Fuerth,  April  1,  1893.  The 
note  was  assigned  by  Lena  Fuerth  to  plaintiff,  who 
resides  in  Massachusetts,  about  May  5, 1893,  for  a  con- 
sideration of  nine  hundred  and  fifty  dollars.  The 
defendant  does  not  deny  that  he  signed  the  note  and 
mortgage,  but  he  bases  his  defense  thereto  on  substan- 
tially the  following  facts:  That  Joe  Fuerth  is 
1  the  husband  of  Lena  Fuerth,  and  a  real  estate 

agent  at  Marshalltown,  Iowa;  that  he  (defend- 
ant) was  about  to  sell  a  piece  of  land  given  him  by  his 
father,  and  purchase  another  piece;  that  he  went  to 
the  office  of  Joe  Fuerth,  who  was  acting  for  the  man 
to  whom  he  was  selling,  and  the  sale  and  the  pur- 
chase were  completed;  that,  as  to  the  land  given  him 
by  his  father,  his  father  had  a  lease,  or  contract,  by 
which  defendant  was  to  pay  a  certain  rent  therefor, 
while  he  remained  single;  that,  to  enable  defendant 
to  sell  the  land,  the  lease,  or  contract,  was  released; 
that  afterwards  Fuerth  suggested  that  defendant  give 
his  father  a  lease  of  the  land  purchased,  and  a  note  in 
lieu  of  the  one  released,  which  defendant  agreed  to  do; 
that  defendant  is  illiterate,  and  cannot  read  writing 
or  printing,  and  can  only  writ^  his  name;  that  Fuerth, 
instead  of  making  the  note  and  lease,  wrote  the  note 
and  mortgage  in  suit,  which  defendant  signed,  think- 
ing them  to  be  the  note  and  lease  agreed  upon;  that 
he  never  received  anything  from  Lena  Fuerth  for  said 
note,  and  never  agreed  to  make  any  such  note.  The 
purchase  of  the  note  in  suit  was  made  by  William 
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Andrews,  as  agent  for  the  plaintiff,  and  it  appears  that 
the  plaintiff  knew  nothing  of  the  note  until  after 

2  it  was  purchased.    The  facts  as  to  the  fraudu- 
lent execution  of  the  note  are  not  in  dispute. 

It  may  be  stated  as  a  fact  that,  when  defendant  signed 
the  note  and  mortgage,  he  supposed  he  was  signing  a 
lease  to  his  father,  and  a  note  for  one  hundred  dollars. 
There  is  something  of  a  hopeless  conflict  of 
authorities  touching  the  liability  of  persons  whose 
names  appear  to  negotiable  paper,  through  fraudu- 
lent means,  and  the  paper  is  in  the  hands  of  innocent 
holders.  It  would  be  useless  to  attempt  a  reconcilia- 
tion of  them.  There  are  numerous  cases  in  which  par- 
ties, intending  to  sign  a  contract,  have,  through  fraudu- 
lent misrepresentation,  placed  their  signatures  to 

3  negotiable  instruments,  which  have  fallen  into 
the  hands  of  innocent  purchasers.   There  is  a  very 

respectable  line  of  authorities  holding  that,  in  the 
absence  of  negligence,  the  maker  of  such  an  instru- 
ment is  protected.  Whitney  v.  Snyder,  2  Lans.  (N.  Y.) 
477;  Walker  V.  Ebert,  29  Wis.  196;  Anderson  v.  Walter,  34 
Mich.  113;  Bank  v.Lierman.h  Neb.  247;  Puffer  v.  Smith, 
57  111.  527.  See,  as  bearing  somewhat  on  the  question. 
Bank  v.  Zeims,  93  Iowa,  140  (61  N,  W.  Rep.  483).  This 
case  is  thought  to  be  distinguishable  from  those 
because  of  the  fact  that  in  this  there  was  an  intent 
to  give  a  promissory  note.  In  this  respect,  also,  there 
is  something  of  a  conflict  of  authority,  but  it  is  not 
so  marked.  The  rule  is  many  times  stated  that  there 
is  a  distinction  between  cases  in  which  a  party,  through 
fraudulent  misrepresentations,  signs  an  instrument 
which  he  intends  to  be  a  negotiable  promissory  note, 
and  where,  through  such  misrepresentation,  he  signs 
what  he  does  not  intend  to  be  such  an  instrument; 
and  much  is  claimed  in  this  case  because  defendant 
intended  to  give  a  note.  See  Whitney  v.  Snyder,  supra. 
The  case  of  Douglass  v.  Matting,  29  Iowa,  498,  is  cited 
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by  appellee  as  explanatory  of  Chapman  v.  Rose,  56  N. 
T.  137.    The   latter  case    announces  the  rule  that 
before  one  whose  name  is  fraudulently  obtained  to  a 
note,  upon  misrepresentations  that  the  instrument  is 
something  else,  can  be  held,  it  must  appear  that  it  was 
not  the  result  of  negligence  on  the  part  of  the  signer. 
It  will  be  well  to  notice  in  this  connection  that  in 
Douglass  v.  Matting  the  rule  of  the  case  is  announced 
on  the  theory  of  the  culpable  carelessness  of  the 
maker  of  the  instrument.    It  is  there  said:    "Now,  it 
would  be  manifestly  unjust  to  permit  the  maker,  while 
admitting  the  genuineness  of  his  signature,  to  defeat 
the  note,  on  the  ground  that,  through  his  own  culpa- 
ble carelessness  while  dealing  with  a  stranger,  he 
signed  the  note  without  reading  it,  or  attempting  to 
ascertain  its  true  contents."    Hopkins  v.  Insurance  Co,, 
57  Iowa,  203  (10  N.  W.  Rep.  605),  is  a  case  between  the 
parties  to  a  note,  as  was  also  McCormack  v.  Molburg,  43 
Iowa,  561,  and  hence  they  are  not  as  directly  in  point 
as  other  cases.    In  Bank  v.  Steffes,  54  Iowa,  214  (6  N. 
W.  Rep.  267),  a  note  was  given  for  a  greater  amount 
than  agreed  upon,  through  a  fraud  of  the  payee,  and 
it  was  assigned  before  maturity.    The  issues  did  not 
involve  the  question  of  negligence  in  its  execution.  It 
is  there  said  that  it  was  incumbent  on  the  maker  to 
show  freedom  from  negligence.    It  is  then  said  that 
it  is  not  certain  that  he  could  be  allowed  to  set  up 
fraud  as  against  the  plaintiff  (an  innocent  holder),  even 
by  showing  that  he  was   free  from  negligence.    It 
cites  Whitney  v.  Snyder,  supra,  and,  later,  cites  Griffiths 
V.  Kellogg,  39  Wis.  290,  in  which  a  note  intended  to  be 
given  for  forty-seven  dollars  and  fifty  cents,  was,  by 
fraud,  made  to  read  seventy-six  dollars  and  twenty- 
five  cents.    The  note  passed  into  the  hands  of  an 
innocent  indorsee.     It  is  said  in  the  opinion  that 
the  note  "was  as  little  hers  as  if  the  transaction 
between  her   and    the    lightning-rod   man  had  not 
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taken  place,  and  he  had  forged  the  note.  If  not 
forgery,  it  was  akin  to  forgery."  The  liability  of  the 
maker  was  made  to  turn,  when  the  fraud  was  estab- 
lished, on  the  fact  of  her  negligence  in  placing  her 
name  to  the  paper.  The  case  copies  from  Chipman  v. 
Tucker,  38  Wis.  43,  as  follows:  "The  inquiry  in  such 
cases  goes  back  to  the  questions  of  negotiability,  or  of 
the  transfer  of  the  supposed  paper  to  a  purchaser  for 
value,  before  maturity,  and  without  notice,  challenges 
the  origin  or  existence  of  the  paper  itself,  and  the 
proposition  to  show  that  it  is  not  in  fact,  or  in  law, 
what  it  purports  to  be,  namely,  the  promissory  note  of 
the  proposed  maker." 

The  facts  of  this  case  come  within  the  rule  of  the 
Wisconsin  cases,  and  do  not  contravene  any  rule  an- 
nounced in  our  own  state.  The  defendant  was  an  illiter- 
ate man,  who  could  not  read  nor  write,  except 
4  that  he  could  barely  write  his  own  name.  He  had 
no  contractual  relations  whatever  with  Fuerth  or 
his  wife.  There  was  nothing  to  put  him  on  his  guard 
against  fraud  being  practiced  upon  him.  The  note 
and  mortgage  that  he  gave,  he  had  never  contem- 
plated in  any  way,  and  the  doing  of  such  a  thing  was 
as  foreign  to  his  purpose  as  if  he  had  merely  intended 
to  lease  or  contract  to  his  father  without  any  note. 
It  seems  that  the  papers  were  prepared  in  the  absence 
of  defendant.  In  his  testimony,  he  says,  speaking  of 
Fuerth:  "I  met  him  on  the  street  one  day,  and  he 
said  to  me,  'The  lease  is  already  drawn  up,  and  all 
you  have  to  do  is  to  sign  it.'  I  went  into  the  oflBce 
with  him,  and  asked  him  to  read  it.  He  said  he  was 
in  a  hurry,  and  wanted  to  go  to  dinner,  and  had  some 
other  business  to  attend  to  after  dinner.  I  asked  him 
if  it  was  just  a  straight  lease  to  my  father  for  so  much 
rent,  and  he  said;  *Yes,  it  is.  You  can  rely  on  my 
honor  and  word  for  it.'  I  then  asked  him  to  read  it, 
and  he  said  it  was  no  need.    I  signed  what  he  called 
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a  note  and  lease."  This  is  in  no  way  contradicted,  and 
we  are  warranted  in  accepting  it  as  truth.  It  is  not 
denied  in  argument.    There  was  nothing  at  that  time 

to  awaken  suspicion  as  to  Fuerth,  and  the  case 
5         is  peculiar  in  this:   that,  as  the  business  was 

between  defendant  and  his  father,  there  could 
be  no  motive  for  Fuerth  to  make  the  papers  in  any 
way  except  as  agreed  upon.  In  most  of  the  cases 
where  negligence  is  considered,  the  party  relieved  has 
had  an  adverse  interest,  because  of  which  one  might 
the  more  readily  anticipate  that  advantage  would  be 
taken.  This  was  a  case  remarkably  free  from  reason 
for,  or  grounds  of  suspicion.  What  was  really  done 
would  not  have  been  anticipated  by  any  discreet  per- 
son. In  fact,  the  situation  was  such  as  to  disarm  one 
of  suspicion,  because  of  Fuerth's  absolute  want  of 
interest  in  the  business  to  be  done.  We  think  the  case 
is  free  from  negligence  on  the  part  of  defendant.  This 
being  so,  he  comes  within  the  rule  by  which  a  party 
may  be  protected.  It  is  to  be  remembered  that  the 
rule  we  apply  is  not  the  usual  one  in  which  innocent 
holders  of  negotiable  papers  are  protected  against 
fraud  in  the  inception  of  a  note.  In  such  cases  there 
is  a  note,  but  the  bona  fides  of  it  is  questioned.  In 
this  case  the  note  has  never  existed  in  the  sense  of 
the  minds  of  the  parties  meeting  to  give  it  validity, 
and  there  is  no  negligence  to  render  the  defendant 
liable  on  other  grounds.  In  Trambly  i\  Ricard,  130 
Mass.  259,  it  is  said:  "A  party  who  is  ignorant  of  the 
contents  of  a  written  instrument,  from  inability  to 
read,  who  signs  it  without  intending  to,  and  who  is 
chargeable  with  no  negligence  in  not  ascertaining  the 
character  of  it,  is  no  more  bound  by  it  than  if  it  was 
a  forgery.  There  has  been  no  intelligent  assent  to  its 
terms,"  et€.  The  case  cites  Sehlen  v,  Myers,  20  How. 
506,  and  Walker  v.  Ebert,  29  Wis.  194.  Under  these 
authorities, — and  they  have  strong  support, — we  think 
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the  defendant  is  not  liable  on  the  note,  because  he  was 
never  a  party  to  such  a  contract,  and  he  has  been 
guilty  of  no  negligence  by  which  the  plaintiff  has 
been  misled.  He  has  violated  no  legal  obligation, 
because  of  which  another  is  injured.  The  plaintiff's 
petition  should  be  dismissed. — Reversed. 


Note.— Fraud  in  obtaining  the  execution  of  a  note  as  a  defense  against 
a  bona  fide  holder. 

The  gener&l  rule  is  that  fraud  in  the  contract,  or  in  the  consideration  oat  of 
which  the  note  arose,  is  no  defense  in  favor  of  the  maker  against  a  bona  fids  holder. 
Cul9€r  V.  Hid4  A  L.  Bank,  78  111.  6%;  Hayden  v.  Olinger,  5  III.  A  pp.  088;  Wood  v.  Waters, 
1  Litt  (Ky  )  177  IS  Am.  Deo.  228;  FarrM  v.  Lovett,  68  Me.  829  (28  Am.  Rep.  50);  Win- 
ttsad  t.  Davis,  40  Miss.  785;  Stedman  v.  Rochester  Loan  db  Bkg.  Co.,AZ  Neb  641:  Perkins 
V.  ChaiUs,  I  N.  H.  254;  HeUt  v.  Uart,  73  Pa.  286;  Second  Nat.  Bank  v.  Morgan,  165  Pa. 
IW;  Maekeyv  Bichardson,  2  W.V.C.  226;  Powers  v.  Ball,  27  Vt  662;  Latharnv.  Smifh, 
46  111.  25;  Taylor  v.  Cribb  (Ga.)  (26  S.  E.  Rep.  468) ;  Clark  v.  Tanner  (Ky.)  (38  S.  W.  Rep. 
II);  Grooms v.Olliff,9BGA'72». 

Nor  is  fraud  in  the  procuring  of  the  note  or  the  signature  to  it.  /ioss  v.  Webster. 
68Conn. 68;  Bushv.  Peckard,  ZRvktr.  (Del.)  385;  McCartyv.  Lockwood^dHoxist,  (Del.) 
451;  WooUenv.  Vankirk,  61  lod.  497;  Stem  v.  Keeler.A  G.  Greene,  86;  Sully  v.  Goldsmith, 
82  Iowa,  397;  MacRUchiev.  Johnson,  A9  Kan.  ^^\  Fletcher  v.  Oushee,92Me.b87'.  Wait 
w.  Chandler,  68  Me.  257;  Roberts  v  Lane,  64  Me.  108  (18  Am.  Rop.  242) ;  llobart  v  l*enny, 
TOlfe.  248;  Burrillv.  Parsons,  71  Me.  282;  Crampton  v.  P«"*in#,  65  Md.  22;  Thurston 
V.  JtKown,6ii%»s.  428;  Fisher  v.  Leland,  4  Ou8h.  456,  50  Am.  Deo.  805;  Smith  v.  Liv- 
ingston, 111  Mass.  342;  Aelly  v.  Smith,  1  Met.  (Ky.)  316;  Spencer  v.  Biggs,  2  Met.  (Ky.) 
125;  Wrighi  v.  /ni»»«,  83  Mich.  S2;  Mace  v.  Kennedy,  68  Mich  889:  Corby  v.  Butler.  65 
Mo.  896;  Emmert  v.  Meyer,  66  Mo.  App.  609;  Paige  v.  Chapman,  58  N.  H.  333;  Callahan 

9  Bancroft,  28  Hun.  684:  Allen  v.  McFadden,  48  N  Y.  S.  R.  88:  Craig  v,  Sibbett,  15  Pa. 
288;  VatMr  v.  Zane,  6  Qratt.  246;  Hereth  v.  Merchants'  Nat.  Bank,  34  Ind.  380;  Riley  v. 
Schawacker,  50  Ind.  592;  Brickleyv.  Edwards,  131  Ind.  3;  Second  '  at.  Bank  v.  Hewitt, 
59  N.  J.  L.  57;  Hamilton  v.  Vought,  34  N.  J.  L.  187;   Rothermal  v.  Hughes,  134  Pa.  510. 

To  assure  credit  and  circulation  of  bills  of  exchange'as  a  species  of  useful  cur- 
rency, the  law  merchant  in  most  cases,  forbids  a  party  to  such  bills,  when  sued  by  a 
bona  Side  holder  for  a  valuable  consideration  without  notice,  to  plead  fraud  as  between 
himself  and  the  party  with  whom  he  contracted,  as  a  defense.  Bement  v.  McClaren,  1 
B.  Mon.  296. 

Fraud  in  obtaining  the  issuance  of  bonds,  which  are  made  negotiable  instru* 
ments,  will  not  affect  them  in  the  hands  of  a  bona  tide  holder  for  value.  State,  Plock, 
V.  Cobb,  64  Ala.  1S7. 

That  there  was  fraud  in  the  transaction  out  of  which  the  note  arose,  is  ne 
defense  to  an  action  upon  it  by  a  bona  Jlds  holder.    Swift  v.  Tyson,  41  U.  S.  16  Pet.  1, 

10  L.  ed.  866. 

That  an  aooeptanoe  is  obtained  by  means  of  a  forged  bill  of  lading,  is  no  defense 
to  an  action  npon  it  by  a  bona  fide  holder.    Robinson  v.  Reynolds,  1  Gale  and  D.  626. 

And  that  ruling  was  affirmed  in  Robinson  v.  Reynolds,  2  Q.  B.  196. 

A  bona  fids  holder  is  not  affected  by  fraud  in  obtaining  the  note.  Barney  v. 
BarU,  18  Ala.  106. 

One  who  purchases  for  value,  a  note  which  had  been  produced  by  fraud,  may 
raoover  upon  it,  unless  he  purchased  with  actu»l  notice  of  the  defects  in  title  or  in 
bad  faith.    King  v.  Doane,  180  U.  S.  166.  85  L.  ed.  84. 

In  Barveyv.  Towers,  6  Exch.  656,  20  L.  J.  Exch.  N.  S.  318,  15  Jur.  544,  the  court, 
for  the  purpose  of  decidiug  the  question  of  burden  of  proof,  states  that  notwithstanding 
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the  bill  may  have  btea  oonoocted  by  fraud,  that  is  no  defeue,  unlest  the  holder 
obtained  it  without  Talne. 

The  defense  of  fraud  cannot  be  made  against  a  bona  Jlde  indorsee  for  a  valuable 
eonsideration.  before  the  note  is  due.    Slaeom  v.  WUhartt  8  McLean,  617, 

In  Brown  v.  3poffor4,95  U.  8.474,24  L.  ed.  508,  the  court  says:  "Whatever 
may  have  occurred  between  other  parties  to  the  Instrnment,  if  not  fraudulent  in  its 
inception,  the  holder  of  the  same,  if  he  acquired  it  for  value,  in  the  usual  course  of 
business,  before  maturity,  cannot  be  affected  by  any  such  transactions." 

In  MUchai  9.  Hackste,  14  Oal.  666,  it  is  stated,  that  if  a  note,  which  has  been  pro- 
cured by  fraudulent  misrepresentations,  was  negotiable  within  the  protection  of  the 
law  merchant,  the  negotiation  of  it  would  bind  the  maker  to  pay  it. 

In  MtddMoton  Bank  v.  Jerome,  18  Conn.  449,  where  the  defense  was,  that  the 
note  was  fraudulently  obtained  by  the  payee,  the  court  says  the  objection  by  defend- 
ant amounted  only  to  this,  that  there  was  no  consideration  between  the  original  par- 
ties to  the  note,  which  is  no  objection  at  all,  against  bona  Jlde  indorsees. 

It  is  no  defense,  that  the  note  was  procured  by  false  representations.  Strough 
V.  Oeart  48  Ind.  100. 

Fraud  in  the  consideration,— for  example,  procuring  a  note  for  supplies  to  be 
furnished,  and  applying  it  upon  past  due  indebtedness,— is  not  a  defense  against  the 
note  in  the  hands  of  a  bona  Jlde  holder.    Taylor  v.  BowleSy  28  La,  Ann.  295. 

A  note,  fraudulent  in  its  Inception,  will  not  be  adjuged  void  on  grounds  of  pub- 
lic policy,  after  it  has  reached  the  hands  of  a  bona  Jlde  holder,  for  value.  McDonald 
V.  Johnson,  46  N.  Y.  8 .  B.  888. 

In  Watson  v.  Buesell,  3  Best  A  S.  84,  31  L.  J.  Q.  B.  N.  8.  304, 0  Jur.  N.  S.  249,  7  L. 
T.  N.  8. 628,  it  is  said,  that  if  a  note  is  procured  by  moans  of  a  false  pretense,  and  is 
transferred  to  a  bona  fide  holder,  the  maker  will  be  liable  thereon.  It  imports  value 
and  liability  prima  fade,  and  the  maker  can  only  relieve  himself  of  liability,  by 
showing  that  the  holder  did  not  pay  value,  or  did  not  take  the  instrument  bona  Me. 

In  Hatch  V.  Barrett,  81  Kan.  236,  the  reason  of  the  rule  is  said  to  be,  that  to  some 
extent  both  parties  are  in  fault,  and  that  neither  should  be  allowed  to  take  advantage 
of  bis  own  wrong,  as  against  an  innocent  party. 

No  reUef  in  equity. 

This  is  one  of  the  few  oases  where  the  defrauded  party  will  not  be  afforded  relief 
by  a  court  of  equity. 

An  injunction  will  not  lie  to  restrain  proceedings  at  law  upon  a  note  in  the 
hands  of  a  bona  Jlde  holder,  on  the  ground  that  it  was  obtained  from  the  maker  by 
fraudulent  representations.    Baugherty  v.  Soudder,  17  N.  J.  Eq.  248. 

Bquity  will  not  compel  an  indorsee  for  value  of  a  bill  of  exchange  to  deliver  it 
up,  although  the  acceptance  was  given  on  the  faith  of  a  bill  of  lading,  which  proved 
to  be  forged.  ThUdemann  v,  Ooldtehmidt,  1  De  Q.  F.  and  J.  4,  1  L.  T.  N.  8.  50  (8  Week 
Bep.  14.) 

Exception  where  maker  was  misled  as  to  character  of  paper. 

There  is  a  very  general  tendency  on  the  part  of  the  courts  to  recognize  an  excep- 
tion to  the  rule  where,  without  negligence  on  the  part  of  the  maker,  bis  signature  is 
obtained  to  a  note,  when  he  supposed  that  he  was  signing  an  instrument  of  an  entirely 
different  character. 

This  exception  originated  in  England,  in  the  case  of  Foster  v.  Mackinnon,  L.  R. 
4  O.  P.  704, 88  L.  J.  C.  P.  N.  S.  810,  20  L.  T.  N.  8.  887  (17  Week.  Rep.  1106),  which  was 
an  action  against  an  indorser  of  a  bill  of  exchange,  and  the  defense  was  that  the  - 
endorsement  was  obtained  by  a  fraudulent  representation  that  the  paper  was  a  guar- 
anty. The  court  held  that  the  indorser  was  not  liable  If  the  signature  was  obtained 
by  such  fraudulent  representation,  and  the  defendant  was  guilty  of  no  negligence. 
The  court  says:  "It  seems  plain  on  principle,  and  on  authority,  that  if  a  blind  man,  or 
a  man  who  cannot  read,  or  who  for  some  reason  (not  implying  negligence)  forbears  to 
read,  has  a  written  contract  falsely  read  over  to  him,  the  reader  misreading  to  such  a 
degree  that  the  written  contract  is  of  a  nature  altogether  different  from  the  contraat 


April  1896]  Greek  v.  Wilkib.  83 

pretended  to  be  read  from  the  paper,  which"  he  "siffiis,— then,  at  least  If  there  be  ne 
negligence,  the  eignatare  so  obtained  is  of  no  force." 

This  doctrine  has  received  very  great  favor  ampng  the  courts  of  this  country, 
althoush,  a:)  will  appear,  it  has  been  repudiated  by  some  of  them. 

If,  without  negligence  on  his  part,  a  person  signs  what  he  supposes  to  be  a  con- 
tract, but  which  afterward  tarns  out  to  be  a  note,  being  actuated  by  the  fraud  of  the 
payee,  he  will  not  be  liable  upon  the  note  in  the  hand.s  of  a  bona  tl4s  holder  for  value. 
0(bbi  V.  Linabury,  S2  Mich.  479  (7  Am.  Etep.675).  The  court  says:  *'When  a  party 
never  designed  to  put,  or  cause  to  be  put,  any  sort  of  negotiable  paper  in  circulation, 
when  the  thought  of  doing  so  never  entered  his  mind,  when  he  has  never  bargained  to 
do  so,  when  he  has  never  consciously  been  privy  to  any  attempt  to  set  sach  paper 
afloat,  how  can  it  be  said  that  his  will  In  any  way  way  assented  to  the  concoction  of 
such  a  contract,  so  as  to  make  him  an  object  of  the  rule?"  that  when  one  of  two  inno- 
cent parties  roust  suffer,  the  loss  must  fall  upon  the  one  who  enabled  the  third  person 
to  occasion  it. 

In  Brigff$  v.  Bvoartj  51  Mo.  245  (11  Am.  Rep.  445),  which  was  the  case  of  a  person 
signing  a  note,  when  he  supposed  it  was  an  order  for  a  patented  article,  for  the  sale  of 
which  he  was  appointed  agent,  the  court  says:  '*It  may  be  assumed  as  an  axiom,  too 
well  settled  to  be  disputed,  that  no  one  can  be  made  a  party  to  a  contract  without  his 
own  consent.  Although  his  signature  may  be  put  to  the  writing,  and  may  have  been 
written  by  himself,  yet,  if  he  did  not  know  what  he  was  signing,  but  acted  honestly, 
under  the  belief  that  he  was  signing  some  other  paper^  *  *  *  he  ought  not  to  be 
bound  by  such  signature.  •  *  *  Commercial  paper  is  no  exception  to  this  rule, 
only  that  In  some  cases  a  party  knowingly  putting  bis  name  to  such  paper  may,  by 
his  own  negligence,  be  estooped  from  disputing  Its  execution  as  against  an  Innocent 
holder  for  value." 

And  that  case  was  followed  in  Martin  v.  Smylee,  55  Mo.  677;  Corby  v.  Weddle^  57 
Mo.  452. 

Signing  a  paper  which  a  person  has  no  reason  to  suppose  Is  a  note,  and  where  be 
is  in  no  fault  for  his  ignorance,  Is  no  execution.  The  Instrument  thus  palmed  off  on 
him  Is  a  forgery,  and  not  a  genuine  Instrument.  It  would  do  more  harm  than  good  to 
compel  all  persons  who  sign  papers  to  trust  to  their  own  reading,  which  in  many  cases 
would  be  impracticable.  First  National  Bank  v.  Deal,  53  Mich.  502.  In  (hat  case, 
what  the  maker  thought  he  was  signing  was  an  application  for  insurance,  but  It 
turned  out  to  l>e  a  note  for  1190. 

If  the  maker  had  no  Intention  of  signing  the  paper  he  did,  but  supposed  It  was 
something  else,  he  will  not  be  liable.    DetwUer  v.  Bi$h,  44  Ind.  70. 

Where  the  maker  supposed  he  was  signing  his  name  to  a  blank  piece  of  paper, 
to  enable  the  payee  to  see  how  his  name  was  spelled,  and  It  proved  that  through  the 
payee*s  fraud  the  signature  was  to  a  note,  the  court  says  there  was  no  more  liability 
on  the  maker  than  though  there  was  a  total  forgery.  OUne  v.  Guthrie,  42  Ind.  327  (13 
Am.  Rep.  357). 

Where  the  maker  of  the  note  was  sick  and  enfeebled  In  body  and  mind,  and  bis 
eyesight  so  poor  that  he  could  not  see  without  his  glasses,  which  he  had  lost,  all  of 
which  he  told  the  payee,  who  upon  his  request  pretended  to  read  the  paper  to  him,  but 
who  did  so  incorrectly,  and  there  was  no  oue  near  to  whom  application  could  be  made 
for  assistance,  it  was  held  that  there  was  no  negligence  in  signing  the  paper,  and  that 
no  recovery  could  be  had  on  the  note  hy^bonafide holder.  Webb  v.  (Jorbin, 78  lud.  40S. 

Where  the  maker,  who  was  sick  and  infirm,  was  given  a  strong  medicine  by  the 
payee,  which  benumbed  his  facnltles  so  that  he  did  not  know  what  he  was  doing,  and 
then  signed  what  was  represented  to  him  as  a  contract,  but  which  proved  to  bo  a  note, 
it  was  held  that  he  was  not  gallty  of  negligence  which  would  preclude  his  defense  of 
fraud.    MitehM  v.  Tomlimon,  91  Ind.  107. 

If  the  maker  did  not  intend  to  sign  or  deliver  the  note,  a  bona  Jlds  bolder  cannot 
recover  on  it.    Kagel  v.  Totten,  60  Md.  447. 

One  who  has  been  tricked  into  signing  a  promissory  note,  will  not  be  liable 
qpon  it,  anleM  he  was  guilty  of  gross  negligence.    Soper  v.  Peek,  51  Mich.  563. 

If  the  signature  of  an  illiterate  person  is  obtained  to  a  promissory  note,  by 
'raadaleiitly  indaolog  him  to  believe  that  he  is  signing  a  different  instrument,  with 
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no  fault  on  his  part,  suoh  note  will  be  void  in  the  hands  of  a  bona  Jlde  holder.    First 
Nat.  Bank  v.  Lierman,  5  Neb.  247. 

A  note  procured  from  a  person  unable  to  resd  or  write,  by  represeniing  that  it 
was  an  instrument  of  a  different  character,  cannot  be  collected  by  a  bona  Jlde  holder, 
if  the  maker  was  not  negligent  in  executing  it.     Willard  v.  Nelson.  35  Neb.  Gtl. 

If  the  maker  is  induced  to  sign  a  note,  which  he  ihinks  in  an  instrument  of 
another  nature,  and  is  not  guilty  of  negligence,  he  will  not  be  liable.  Whitnsy  v. 
Snyder,  2  Lans.  477;  JJeadv.  SnUth,  44  How.  Pr.  470. 

If  the  maker  was  guilty  of  no  negligence,  and  was  induced  to  sign  the  note  by 
fraud,  artifice,  or  deception,  as  to  the  nature  of  the  instrument,  a  bona  fide  indorsee 
of  it  cannot  enforce  it.    National  Exch.  Bank  v.  Veneman,  43  Hun.  241. 

The  maker  is  not  liable  if  his  signature  was  procured  by  fraudulent  representa- 
tions as  to  the  character  of  the  paper,  and  he  was  not  guilty  of  negligence.  DeCamp 
V.  Hamma,  29  Ohio  St.  407. 

Where  the  maker  could  not  read  or  write,  and  the  note  was  represented  to  him 
as  of  a  dilTerent  character,  it  was  held  void  in  the  hands  of  a  bona  fide  holder  for 
value.  Walker  v.  Sberf,  29  Wis.  194  (9  Am.  R«p.  548).  The  court  says:  "Negotiabil- 
ity *  *  *  pre-Bupposej  the  existence  of  the  instrument  as  having  been  made  by 
the  party  whose  name  is  subscribed;  for,  until  it  has  been  so  made,  and  has  suoh 
actual  letial  existence,  it  is  absurd  to  talk  about  a  negotiation,  or  transfer,  or  bona 
fide  holder  of  it,  within  the  meaning  of  the  law  merchant." 

And  that  case  was  followed  in  Kellogg  v.  Steiner,  29  Wis.  626,  and  ButUr  v.  Cams, 
87  Wis.  61. 

It  will  be  noted  from  the  language  used  in  the  above  cases,  that  they  do  not 
entirely  agree  as  to  the  exact  limits  to  which  the  exception  should  be  carried,  and  this 
lack  of  agreement  will  become  more  apparent  when  the  OHsesare  considered,  in  which 
the  exception  iq  held  not  to  apply. 

In  addition  to  the  lack  of  agreement,  some  of  the  courts  have  refused  absolutely 
or  apparently,  to  recognize  the  exception  at  all. 

Thus,  in  First  Nat.  Bank  v.  Johns,  22  W.  Va.  520  (46  Am.  Rep.  506),  It  Is  held 
that  the  question  of  negligence  of  the  maker  is  not  a  proper  subject  for  inquiry.  "If 
the  party  signed  the  note,  if  it  was  his  genuine  signature,  and  he  intended  to  sign  a 
paper,  and  by  artifice  and  fraud  was  induced  to  sign  a  paper  he  did  not  intend  to  sign, 
and  did  in  fact  sign  a  negotiable  promissory  note,  which  was  afterwards  purchased  for 
value  before  maturity,  without  notice  of  any  such  fraud  in  its  procurement,  he  is 
bound  to  suoh  Innocent  holder." 

The  fact  that  the  note  Is  procured  from  a  parson  who  is  unable  to  read,  by  fraudu- 
lent representations  as  to  the  character  of  the  paper,  will  not  render  it  void  in  the 
hands  of  a  bona  fide  holder.    HighsnUthv,  Martin  (Ga.)  24  S.  E.  Rep.  865. 

In  Fhelan  V Moss,  67  Pa.  50  (5  Am.  Rep.  402),  it  seems  to  have  been  regarded  as 
no  defense  to  the  note  that  the  signature  was  procured  from  the  maker  when  he  thought 
that  he  was  signing  some  other  kind  of  instrument. 

That  the  signature  of  the  note  was  procured  by  making  the  maker  believe  that 
he  was  signing  an  agreement  to  pay  interest  on  the  cost  of  aninsurance  policy  which 
he  was  to  receive,  will  not  avoid  the  note  in  the  hands  of  a  bona  fide  holder.  Battles 
V.  Laudenslager,  84  Pa.  446. 

A  person  Induced  by  fraudulent  representations  to  execute  a  note,  is  liable 
thereon  to  a  bona  fide  holder,  although  he  misunderstood  its  legal  effect.  Rowland 
V.  Fowler,  47  Conn.  347.  In  that  case  the  trial  court  had  charged  the  jury  that  if 
defendant  was  induced  to  put  his  name  to  a  paper  which  he  did  not  understand  to  be 
a  no'e,  and  by  a  trick  was  made  to  l)elleve  It  was  not  a  note,  but  an  instrument  of  an 
entirely  different  character,  he  will  not  be  liable,  and  the  note  will  not  be  regarded  as 
bis  note;  and  the  court  held  that  this  language  may  have  misled  the  jury,  and  ordered 
a  new  trial. 

That  the  signatures  were  procured  by  fraud,  even  to  the  extent  that  the  makers 
did  not  know  that  they  were  signing  a  note,  will  be  no  defense.  LoonUs  v.  Metcalf,  30 
lewa,  38S; 

Although  the  Iowa  court  indicates  in  the  above  decision  that  it  will  hold  a 
■triot  doctrine  upon  this  subject,  yet  it  seems  not  entirely  averae  to  recognizing  the 
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•xo«ptloD.  For  In  Oreen  v.  WUkU  it  held  that  if  the  maker  oannot  read  or  write,  and 
goe«  to  a  neatral  person  for  the  purpose  of  exeoating  the  paper,  and  Buob  per»on 
Bubtitutes  a  negotiable  paper  for  the  paper  to  be  executed,  the  maker  will  not  be 
guilty  of  negligence  so  as  to  render  himself  liable  upon  the  substituted  note,  when  it  has 
reached  the  hands  of  a  bona  fide  holder,  since  he  bad  no  reason  to  be  on  his  guard 
against  the  person  whom  he  supposed  was  neutral. 

The  maker  must  not  be  guilty  of  negligence. 

One  of  the  elements  necessary  to  bring  a  ease  within  the  exception  is  absence 
of  negligence  on  the  part  of  the  maker. 

If  the  maker  was  negligent  in  not  ascertaining  the  character  of  the  paper  before 
signing  it,  he  will  not  be  permitted  to  defend  against  it.  OUisens  National  Barik  v. 
Smiih,  66  N.  H.  608. 

If  a  person  negligenily  signs  and  delivers  to  another,  a  printed  form  of  a  negoti- 
able promissory  note  containing  blanks,  without  knowing  it  to  be  such,  he  will  be 
estopped  as  against  a  subsequent  bona  fide  holder  from  denying  his  liability.  Bo$8  v. 
Doland,  29  Ohio,  47S. 

It  is  not  sufBcient  to  relieve  the  maker  from  liability  that  he  should  have  used 
the  diligence  and  care  that  a  man  of  ordinary  care  and  prudence  would  have  used 
under  similar  circumstances,  but  he  must  not  have  been  guilty  of  any  negligence  in 
signing  the  paper.    Dintmore  v.  Stimbert,  12  Neb.  488. 

What  ia  negligence^ 

When  the  question  is  asked.  What  is  negligence?  the  cases  do  not  fully  agree 
in  their  answer.  The  circumstances  are  generally  sufficiently  different  to  account 
for  part  of  the  difference  in  ruling.  But  all  the  difference  cannot  be  accounted  for  in 
this  way.  There  is  substantial  agreement  that  signing  the  paper  without  attempting 
to  learn  Us  contents  will  be  negligencs. 

Failure  to  read  the  paper  when  able  to  do  so,  is  negligence,  which  will  prevent 
the  one  signing  it  from  making  the  defense  that  it  was  procured  by  fraud.  Chapman 
9.  Bote,  56  N.  Y.  187  (16  Am.  Rep.  401),  Reversing  44  How.  Pr.  894. 

If  being  able  to  read,  the  maker  Higns  the  note  without  reading  it,  he  will  not  be 
permitted  to  defend  against  a  bona  fide  holder.     Ward  «.  Johneon,  51  Minn.  480. 

If  a  person  signs  the  paper  voluntarily,  while  under  no  controlling  necessity  to 
sign,  without  taking  time  to  inform  himself  of  its  character,  but  relies  on  the  oppo- 
site party  to  the  contract  for  information  respecting  it,  he  misplaces  his  confidence, 
and  will  not  he  heard  to  say  that  he  was  in  consequence  misled  to  sign,  so  as  to  take 
himself  out  of  the  general  rule  governiug  commercial  paper.  Maekepv.  I*eter8on,20 
Minn.  288  (48  Am.  Rep.  211.) 

Although  the  maker  is  not  able  to  read  or  write,  yet  if  he  signs  the  paper  with- 
out any  attempt  to  learn  its  contents,  be  will  be  guilty  of  negligence,  which  will  pre- 
clude his  defense  of  fraud.    Fisher  v.  Von  Behren,  70  Ind.  19  (86  Am.  Rep.  162.) 

In  Woolly  V.  WhUacre,  78  led,  201,  it  was  alleged  that  the  contract,  as  it  read,  on 
its  face,  was  simply  an  appointment  of  agency,  for  the  sale  of  a  patented  article,  but 
that  by  mutilating  the  paper,  a  note  could  be  cut  out  of  it;  and  the  court  held,  that 
these  facts  constituted  no  defense  to  the  action. 

If  the  maker,  who  is  unable  to  read  or  write,  signs  the  note  without  asking  his 
son.  who  was  present  and  who  could  read,  to  read  it  to  him,  he  will  be  liable  on  the 
note,  because  of  his  negligence,  although  the  character  of  it  was  fraudulently  mis- 
represented to  him.     WilUatne  v.  8toU,  79  Ind.  80  (41  Am.  Rep.  604). 

If  the  maker  signs,  without  reading,  although  able  to  do  so,  he  will  be  liable. 
WineheU  v.  Crider,  29  Ohio  St.  480. 

In  Douglate  v.  Matting,  29  Iowa,  496  (4  Am.  Rep.  238),  where  the  maker  signed  a 
note,  believing  it  to  be  a  contract  for  serrioe,  the  court  said  that,  **it  is  conceded  that 
if  the  transaction  •  *  •  [which  resulted]  In  procuring  the  signature,  •  *  * 
amounted  to  less  tl|an  a  forgery,  the  defense  is  not  sufficient,  as  against  the  bona  fide 
holder,  receiving  It  for  value,  before  due.  The  court  then  decides  that  the  instru- 
ment was  not  a  forgery,  and  that  defendant  Teluntariiy  signed  it,  although  under  a 
mistake,  as  to  its  character,  and  then  proceeds:    "As  between  the  bona  fide  holder, 
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receiving  the  paper  before  due,  for  value,  and  the  maker,  the  equities  are  all  on  the 
Bide  of  the  first.  The  maker  puts  his  genuine  signature  to  a  note,  appearing  upon  its 
face  fair  and  regular.  «  *  *  Now,  it  would  be  manifestly  anjust  to  permit  the 
maker,  while  admitting  the  genuineness  of  his  signature,  to  defeat  the  note  on  the 
ground  that  through  his  own  culpable  carelessness,  while  dealing  with  a  stranger,  he 
signed  the  Instrument  without  reading  it,  or  attempting  to  ascertain  its  true  con- 
tents. *  *  *  The  maker  had  it  in  his  power  to  protect  hiaself  from  the  fraud,  but 
ftiled  te  do  so.*' 

In  Shirts  V.  Overjohn,  60 Mo.  806,  the  court  says:  **If  it  appears  that  the  party 
'sought  to  be  charged,  intended  to  bind  himself  by  some  obligation  in  writing,  and 
voluntarily  signed  his  name  to  what  he  supposed  to  be  the  obligation  he  intended  to 
execute,  having  full  and  unrestricted  means  of  ascertaining  for  himself  the  true 
character  of  such  instrument  before  signing  the  same,  but  by  bis  failure  to  inform 
himself  of  its  contents,  or  by  relying  upon  the  representations  ef  another  as  te  the 
contentsef  the  instrument  presented  for  his  signature,  signed  and  delivered  a  nego- 
tiable note  in  lieu  of  the  instrument  intended  to  t>e  signed,  he  cannot  be  heard  to 
Impeach  its  validity  in  the  hands  of  a  bona  fide  holder.'*  In  that  case,  whatever 
observations  there  are  in  Brigga  v.  Bwart,  51  Mo.  245,  11  Am.  Rep.  445;  Martin  v. 
Smylee,  55  Mo.  577;  and  Corby  v.  WeddU,  ffJ  Mo.  452;  which  are  contrary  to  the  doctrine 
so  enunciated,  are  disapproved. 

And  that  case  was  followed  in  Frederick  v.  Clemens,  00  Mo.  318;  Cannonv.  Mo0re, 
17  Mo.  App.  92;  First  Nat.  Bank  v.  Stanley,  40  Mu.  App.  440. 

Upon  the  question  of  how  far  relying  on  the  representations  of  the  other  party 
as  to  the  contents  of  the  paper  is  neglienoe,  there  is  less  accord,  although  the  great 
weight  of  authority  holds  that  such  conduct  is  negligent. 

In  Anderson  v.  Walter,  34  Mich.  113,  it  was  said  that  where  a  party  to  an  instru- 
ment undertakes  to  read  it  over,  in  the  presence  of  the  other  party,  in  order  that  the 
latter  may  understand  its  contents  before  signing  it,  the  party  reading  is  legally  and 
morally  bound  to  read  it  correctly,  and  the  other  interested  party  has  a  right  to  rely 
upon  its  contents  being  so  read,  and  need  not  examine  it  himself.  Ordinarily,  no^ 
negligence  can  be  attributed  to  a  person,  who  signs  papers  after  hearing  them  com-' 
pared,  without  further  examination. 

But  in  Farmers  A  M.  Bank  v.  Butler,  48  Mich.  192;  Oibbs  v.  Linabury,  22  Mich. 
479  (7  Am.  Bep.  075),  and  Anderson  v.  Walter,  84  Mich.  118,  are  explained  by  saying 
that  the  paper  was  no  more  the  makers'  than  if  their  signatures  had  been  forged  on  it. 

In  an  Indiana  case  it  was  held  that  a  man  who  cannot  read  must  necessarily 
repose  confidence  in  those  with  whom  he  deals,  and  if  they  falsely  read  the  instru- 
ment to  him  he  is  not  deemed  to  be  negligent,  simply  from  the  fact  that  he  trusts 
them,  and  signs  Uie  paper  upon  the  information  thus  furnished.  It  may  be  that  he 
will  be  negligent  in  not  having  the  paper  read  to  him  by  one  whom  he  knows  to  be 
disinterested,  but  whether  he  does  so  or  not  is  generally  a  question  for  the  jury.  Bald- 
win V.  Brieker,  80  Ind.  221. 

But  in  an  earlier  case  it  had  been  stated,  that  if  one  sign  a  note,  whether  he  can 
read  or  not,  relying  upon  the  representations  of  the  payee  as  to  its  contents,  without 
making  any  effort  to  ascertain  its  tenor,  he  will  be  liable  on  it  to  a  dona 7I<2^  holder. 
RuddeU  v.  Dttlman,  78  Ind.  518,  87  Am.  Rep.  152. 

Most  of  the  case,  however,  holds  that  a  person  who  can  read  trusts  to  the 
representations  of,  or  reading  of  the  paper  by,  a  stranger,  he  will  be  guilty  of  i.^gll- 
genoe,  which  will  preclude  his  making  the  defense.  Nebeker  v.  Cutsinger,  48  Ind,  4jsd; 
Jioonv.  Vaihcuren,  49  Ind.  201;  Glenn  9.  Porter,  49  Ind.  500;  Kimble  v.  Christie,  55  Ind. 
140;  WooUen  v.  Ulrich,  64  Ind.  120;  Maxwell  v.  Morehart,  66  Ind.  801;  Thomas  v.  Bud- 
dell,  66  Ind.  326;  First  Nat.  Bank  9.  Lotton,  67  Ind.  266;  Bremmerman  v.  Jennings,  61 
iBd.  884;  Indiana  Nat.  Bank  v.  Weckerly,  67  Ind.  845;  Buddell  v,  Fhalor,  72  Ind.  583  (L7 
Am.  Bep.  177) ;  Baldwin  v.  Barrows,  86  Ind.  851. 

One  who  haviag  opportunity  and  power  te  ascertain  with  certainty,  th«  e^act 
obligation  he  is  assuming,  relies  upon  statements  of  another  person  with  whom  he  is 
dealing,  and  executes  a  promissory  note  without  reading  it,  will  be  liable  thereon  to  a 
hon*  Ms  holder.    Osar^  «.  MUler,  85  Hun.  28. 
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If  the  maker  read  a  portion  of  the.  paper  offered  for  tlRDatiire,  and  relied  on  the 
repreaentations  of  the  stranger  aa  to  the  character  of  the  others,  he  will  not  be  heard 
to  Impeach  the  yalldlty  of  the  note  which  was  among  them,  when  it  has  reached  the 
hands  of  a  bona  fidf  holder.    OawgiU  v .  PetifUh,  51  Mo.  App.  264. 

One  Is  gnllty  of  negligence  as  matter  of  law  If,  possessed  of  all  his  faculties  and 
able  to  read,  he  signs  a  note,  relying  upon  the  assurance  or  reading  of  a  stranger  that 
it  is  a  different  instrument.    OH  9.  FowUr^  81  Kan.  478  (47  Am.  Bep.  501). 

If  the  maker  Tolnntarlly  signs  the  ptfper  supposing  it  to  be  some  other  contract,  , 
relying  on  the  representations  of  the  payee,  without  examining  it  sufficiently  to  ascer- 
tain its  character  for  himself,  he  will  uot  be  permitted  to  set  up  fraud  as  against  a 
bona  Jlde  holder.    KtUogg  v.  OvrtU,  06  Me.  50. 

And  one  case  holds  that  the  signing  of  a  note  by  one  who  cannot  read,  upon  the 
representation  of  a  stranger  that  it  is  not  a  promise  for  the  payment  of  money,  but  a 
mere  agency  contract,  is  such  carelessness  that  the  maker  cannot  defend  against  the 
note  in  the  hands  of  a  bona  fide  holder.  Bedell  v.  Herring^  77  CaL  672.  The  court  says 
"that  to  apply  to  such  an  instrument  the  principles  which  establish  the  essentials  of 
an  ordinary  contract  as  between  the  original  parties,— as,  to\  instance,  that  there  must 
be  consent  of  the  parties  and  a  sufficient  consideration;  that  where  there  was  no  inten- 
tion to  sign  there  was,  in  law,  no  signature;  that  fraud  vitiates  a  contract  oft  inUiOt 
•to., — would  be  to  undermine  the  whole  structure  of  commercial  law,  and  'shake  paper 
credit  to  its  foandation.' " 

Intention  to  Sign  Note. 

Some  of  the  courts  make  adistinotion  between  cases  in  which  the  maker  intended 
to  sign  a  note,  and  those  in  which  he  had  no  such  intention,  holding  that  in  the  former 
cases  he  would  not  be  heard  to  complain  that  the  note  was  for  a  greater  amount  than 
he  thought  it  was. 

If  the  note  is  intentionally  signed,  the  fact  that  by  fraud  it  is  for  an  amount 
Utrger  than  was  intended,  will  not  affect  it  in  the  hands  of  a  bona  fideho\d%T  for  value. 
Jterritt «.  Bagu>elh  70  Qa.  578. 

If  the  maker  of  a  note  has  intentionally  issued  it,  he  cannot  defend  it  in  the 
hands  of  a  bona  fide  holder  for  value  because  of  fraud  in  the  procuring  of  It.  Wild- 
emUhv,  Traeif,  80  Ala.  258. 

The  mere  fact  that  the  maker  is  unable  to  read  will  not  enable  her  to  defeat  a 
recovery  on  a  note  for  a  larger  amount  than  she  supposed  the  note  called  for,  if  she 
knowingly  signed  the  note  and  neglected  to  go  or  send  one  quarter  of  a  mile  to  a 
neighbor  to  ascertain  the  exact  nature  of  the  contract.    Teagleyv.  Webb^  86  lud.  424. 

One  who  executes  a  promissory  note,  knowing  it  to  be  such,  cannot  set  up  fraud 
of  the  payee  as  a  defense  to  the  note  in  the  hands  of  a  bona  fide  holder,  without  show- 
ing that  he  was  free  from  negligence  in  its  exeoutloo.  Fayette  County  8av.  Bank  v. 
8tefe$,  54  Iowa,  214. 

But  in  Wisconsin  it  is  held  that  if  the  note  Is  procured  under  pretense  of  getting 
the  maker  to  sign  a  note  for  a  less  sum,  it  is  not  his  note,  and  he  will  not  be  liable 
upon  it  to  a  bona  fide  holder.  Ofifflthe  v.  Kellogg,  80  Wis.  200  (20  Am .  Bep.  48);  Bowere 
«.  7%O9ia#,62Wis.4S0. 

^       Bule  Not  Applicable  to  Non- Commercial  Paper, 

The  rule  that  negligence  will  defeat  the  defense,  is  not  applicable  to  non-com- 
mercial paper.    Kaetner  v.  PibUinskit  06  Ind.  220. 

The  rule  precluding  the  defense  does  not  applv  to  non-negotiable  notes.  Wi4k- 
ham  V.  6rantt  28  Kan.  517. 

General  Bule  Applicable  to  Sureties. 

The  maker's  fraud  in  procuring  the  signature  of  the  surety  will  be  no  defense  to 
the  Utter  if  the  payee  was  innocent.    Craig  v.  Hobbe,  44  Ind.  868. 

The  fact  that  a  surety  signs  without  reading  the  note,  under  a  misrepresentation 
by  the  maker  as  to  its  character,  will  be  no  defense  to  him  in  the  hands  of  a  bona  fide 
holder.     WHghi  v.  FiUU,  88  Iowa,  160. 


88  Qbbbn  v.  Wilkib.  [98  Iowa 

'Vhat  an  Indorsement  is  proonred  by  frmidulent  representations  is  no  defense  to 
the  Indorser.    Clothier  v.  AdriancSt  51  N.  Y.  822. 

If  the  maker  procares  a  guaranty  by  fraudulent  representation,  the  grantor  will 
not  be  permitted  to  defend  upon  that  ground  against  a  bona  fide  holder.  McWUli4im$ 
t^.  ifawn,  SIN.  Y.  294. 

Fraudulent  representations  to  induce  an  indorsement,  ar^no  defense  to  an  action 
by  a  bona  fide  holder  against  the  indorser.    Humphrey  v.  Clark,  27  Conn.  881. 

That  the  indorsement  wa<«  procured  by  the  fraud  of  the  maker,  is  no  defense  to 
the  indorser.  King»land  o.  Pryor,  33  Ohio  St.  19;  Laticaeter  County  Nat.  Bnnk  v, 
Oarber,  178  Pa.  91;  EUey  v.  Reifert  (Texas  Civ.  App.)  (82  S.  W.  Rep.  186);  SeUerv. 
Brock,  8  Ohio  St.  802. 

If  the  indorsement  was  made  intentionally,  the  fact  that  it  was  procured  by 
fraud,  is  no  defense  a$2:ainst  a  bona  fide  holder.     Von  Windisch  v.  Klatis,  40  Conn.  483. 

In  Putnam  v.  Sullivan,  4  Mass  45  (3  Am.  Rep.  Doc.  206),  which  was  the  case  of 
an  indorser,  the  court  says,  ♦♦that  counsel  ♦  ♦  •  agrep,  that  generally,  an  indorse- 
ment obtained  by  fraud,  shall  hold  the  indorsers  according  to  the  terms  of  it:  but 
they  make  a 'distinct  ion  between  the  cases,  where  the  indorser  through  fraudulent 
pretenses  has  l>eeu  induced  to  indorse  the  uoie  he  is  called  on  to  pay,  and  where  be 
never  intended  to  indorse  a  note  of  that  description,  but  a  different  note,  and  for  a 
different  purpose.  Perhaps  there  may  be  cases  in  which  this  distinction  ought  to 
prevail,  •  ♦  •  But,  ♦  *  *  an  indprser  cannot  avail  himself  of  this  distinction, 
except  in  cases  where  he  Is  not  chargeable  with  any  laches  or  neglect,  or  misplaced 
oonfldence  in  others." 

Effect  of  Statutes. 

Some  of  the  states  have  statutes  permitting  fraud  to  be  set  up  in  defense  to  a 
note  in  the  hands  of  a  bona  fide  holder. 

But  the  decisions  under  those  statutes  do  not  seem  to  l)e  very  different  from 
those  in  states  where  no  statutes  exist. 

The  Georgia  Code,  which  declares  that  the  bona  fide  bolder  of  a  note  shall  be  pro- 
tected from  any  defense  set  up  by  the  maker,  except  frsud  in  its  procurement,  means 
fraud  in  the  procurement  of  the  note  by  the  holder,  and  not  fraud  hi  the  procure- 
ment of  the  note  as  between  the  original  parties,  so  tbat  the  bona  fi^  holder  may 
recover  upon  it,  although  it  was  procured  by  the  original  payee  through  fraud.  Rob- 
eneon  v,  Vaeon,  87  Ga.  66;  Bealle  v.  Southern  Bank,  57  Ga.  274. 

The  Minnesota  statute,  avoiding  the  note  in  the  hands  of  a  bona  fide  holder,  if  It 
was  procured  by  fraud,  applies  only  if  the  maker  did  not  intend  to  sign  a  note,  or 
know  that  he  was  doing  so.    Yellow  Jledicine  County  B&nk  v.  Tagley,  57  Minn.  391. 

Under  the  Mississippi  Code,  thA  maker  of  a  note  may  set  up  as  against  an 
indorsee,  the  defense  that  it  was  procured  from  him  by  fraud.  Robertthato  v.  Briiton, 
(Miss)  (21  So.  Rep.  533). 

The  Iowa  statute,  providing  that  fraud  may  be  set  up  against  a  note  in  the 
hands  of  a  bona  fide  holder,  does  not  apply  to  a  note  assigned  before  the  statute  took 
effect.     Temple  v    Hays.    Morris  (Iowa),  9. 

The  Iowa  statute  was  not  mentioned  agaiu  in  the  decisions  from  that  state,  the 
subsequent  decisions  all  being  based  upon  the  general  common  law  governing  the 
subject. 

Under  the  Illinois  statute,  if  the  note  is  procured  by  fraud  and  circumvention, 
and  the  signer  used  due  diligence  when  he  executed  it,  the  bona  fide  holder  will  not 
be  permitted  to  recover  upon  it.  Glazier  v.  Streamer ^N  III.  91;  UewUtv.Jonee,T% 
111.  218. 

Either  fraud  or  circumvention  in  procuring  the  signature  is  sufBoient  under  the 
Illinois  statute.    Hewett  v,  JohMon,  72  111.  513. 

Fraud  in  the  consideration  of  the  note,  is  not  such  fraud  orelroumventionas  will 
defend  it  in  the  hands  of  a  bona  fide  holder  under  the  Illinois  statute.  Murray  9. 
BectwUh.^l\\.?Q\. 

Stealing  the  note  is  not  fraud  or  circumvention  within  the  meaning  ef  the  lilinoli 
■Utute.    SMpley  v.  Carroll,  45  111.  285;  Clarke  v.  Johneon,  54  111.  396. 
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A  misrepreBentation  as  to  the  legal  effect  of  the  instrument,  as  that  it  would  not 
be  operative  without  a  stamp,  is  not  such  a  fraud  in  obtaininff  the  note  as  will  avoid 
it  in  the  hands  of  a  bona  fid^  holder.    Latham  v.  Smiiht  45  III.  26. 

Fraud  in  the  consideration  for  the  note  is  no  defence,  even  although  the  statute 
provides  that  if  any  fraud  or  circumvention  be  used  in  obtaining  the^ making  or  execu- 
ting of  the  instrument,  the  note  shall  be  yoid,  not  only  as  between  maicer  and  payee, 
but  also  In  the  hands  of  every  subsequent  holder.  Mulford  v.  Shepard,  2  111.  583,  83 
Am.  Deo.  482. 

And  that  case  was  followed  in  Woods  v.  Hynei^  2  111.  103,  and  Taylor  v.  Thomp- 
son^ 8  111.  App.  100. 

If  the  maker  can  read  with  facility,  but  signs  the  note  without  reading  it,  rely- 
ing npon  the  representations  of  the  payee,  he  will  be  liable  upon  it  in  the  hana^  of  the 
bona  fide  holder,  although  it  does  not  contain  a  condition  which  he  suppose  .t  did. 
Uaeh  V.  Nichols,  56  111.  278. 

If  th«  maker  is  not  able  to  read,  except  with  difficulty,  and  be  requests  the 
payee  to  read  the  instrument  to  him,  and  the  latter. reads  it  so  that  it  appears  to  be, 
not  a  note,  but  a  mere  contract,  the  maker  will  not  be  liable  to  a  bona  fide  holder, 
nnder  the  Illinois  statute.    Taylor  v  Atchison,  54  111.  106  (5  Am.  Rep.  118). 

When  at  the  time  of  signing  the  note  the  maker  was  busy  with  a  customer,  and 
his  attention  was  purposely  diverted  fr^m  the  note,  which  he  was  told  was  not  a 
judgment  note,  when  it  was,  in  fact,  such,  there  was  such  fraud  as  avoided  it  in  the 
hands  of  a  bona  fide  assignee.    Anderson  v.  Field.  6  111.  App.  807. 

The  exercise  of  due  diligence  and  attention  on  the  part  of  the  maker  to  protect 
himself  from  fraud,  is  a  necessary  element  of  the  defense.  Smith  v.  Culton,  5  111. 
App.  422. 

Whore,  after  reading  the  note  twice,  the  signature  was  attached  to  what 
appeared  to  be  a  note  for  ten  dollars,  but  by  some  trick  the  actual  amount  was  three 
hundred  dollars,  the  signature  was  obtained  by  fraud  or  circumvention,  within  the 
meaning  of  the  statute.    Auten  v.  Gruner,  90  111.  800. 

Whether  or  not  the  maker  was  guilty  of  a  want  of  ordinary  care,  in  signing  tha 
note  without  lieing  able  to  read  it,  but  trusting  another  man  to  do  so,  is  for  the  jury. 
8imv,  PV^,  84  III.  271. 

A  misrepresentation  of  the  legal  effect  of  the  instrument  will  not  avoid  it  in 
the  hands  of  a  bona  fide  holder,  if  the  maker  was,  or  might  have  l)een,  acquainted 
with  its  language  before  he  signed  it.    Homes  v.  Hale,  71  I   .  652. 

if  the  maker  relied  upon  a  stranger  to  read  the  note  to  him,  and  did  not  refer  to 
friends,  who  were  present  and  could  read,  he  will  be  guilty  of  negligence  which  will 
preclude  his  defense.  Swannell  v.  Watson,  71  111.  456;  Muhlke  v.  Hegemess,  56  III. 
App.  822. 

If  the  signature  is  procured  under  the  belief  that  the  paper  \h  et  a  different  char- 
acter, and  the  maker  is  guilty  of  no  negligence,  he  will  not  be  liable  to  a  bona  fids 
bolder.    Hubbard  v.  BanHn,  71  III.  129;   VanbrwU  v.  Singley,  85  III.  281. 

The  person  signing  the  note  must  use  all  reasonable  means  to  prevent  fraud 
being  practiced  upon  him.  If  the  maker  is  prevented  from  reading  the  note  by  the 
restiveness  of  his  team  in  the  field,  he  will  not,  as  a  matter  of  law,  be  guilty  of  neg- 
ligence.   Sims  V.  Bice,  07  111.  88. 

A  note  payable  absolutely,  the  signature  to  vhich  is  procured  by  artifice  when 
the  maker  supposed  it  was  payable  upon  condition,  is  procured  by  fraud,  within  the 
meaning  of  the  statute.    Munson  v.  Nichols,  62  III.  111. 

If  the  mak^r  can  read,  and  signs  the  note  supposing  a  condition  is  indorsed  on 
the  back  when  il  is,  in  fact,  ludorsed  on  another  paper,  his  own  negligence  will  pre- 
vent his  defending  against  the  note  in  the  hands  of  a  bona  fide  holder.  Mead  v.  Mun- 
son, 60  111.  49 

If  a  person  who  cannot  read  English  is  told  that  the  note  is  for  the  sum  of  five 
dollars  and  flfty-flve  cents,  when  it  Is,  in  fact,  fifty  dollars  and  fifty-five  cents,  it  will 
be  obtained  byfraad  within  the  meaning  of  the  sutute.    Richardson  v.  8chirtz,ft9 
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The  faot  that  the  sigDature  of  a  surety  is  procured  by  fraudulent  represeuta- 
tlons  of  the  maker,  will  not  affect  the  note  in  the  hauds  of  a  bona  Jlde  holder  who  was 
ignorant  of  the  fraud.    Oridley  v.  Bane,  57  111.  529. 

If  the  signer  cannot  read  much,  and  signs  a  paper  which  is  stated  to  be  a  con- 
tract but  in  which  a  note  much  shorter  than  the  apparent  contract  is  incorporated,  so 
that  the  signature  Is  attached  to  the  note,  he  will  not  be  liable  to  a  bona  fide  holder. 
Pvjfer  V.  8mUh,  67  111.  627. 

False  representation  as  to  what  future  circumstances  might  create  a  liability  on 
the  note  are  not  sufficient  to  show  fraud.    DennU  v,  IHper,  21  111.  App.  109. 

That  the  signature  of  the  surety  is  procured  by  fraud  will  be.  no  defense  to  him 
if  the  payee  was  not  a  privy  to  the  fraud.  Ander$on  v.  Warne,  71  111.  20  (22  Am.  Bep. 
8S);  Stoner  v.  Millikin,  86  111.  218. 

Jury, 

The  courts  have  generally  undertaken  to  decide  for  themselves  the  question  of 
the  presence  or  absence  of  negligence,  but  it  has  l)een  held  that  if  the  maker  attempted 
to  read  the  paper,  but  could  not  understand  it  well,  when  the  payee  undertook  to  read 
it  for  hiro.  the  question  of  his  negligence  is  for  the  Jury.  Fenton  v.  Robinson,  4 
Hun,  252. 

No  Delivery. 

In  one  case  there  was  the  element  of  absence  of  delivery  in  addition  to  fraud. 
The  court  held  that,  where  an  old,  infirm,  and  ignorant  person  was  induced  to  sign  a 
note  by  a  fraudulent  conspiracy,  and  as  soon  as  it  was  done  the  note  was  snatched  up 
and  carried  away,  there  was  no  delivery  which  would  give  it  any  validity  In  the  hands 
of  any  one.    Falmer  v.  Poor,  121  Ind.  136,  6  L.  B.  A.  469. 

Right  of  Assignee  oj  Bona  Fide  Holder. 

Without  attempting  to  gather  all  the  cases  at  this  place  which  deal  with  the 
question  of  the  rights  of  the  assignee  of  a  bona  fide  holder,  for  the  reason  that  that 
question  arises  in  cases  where  other  defenses  besides  fraud  are  set  up,  it  may  be  stated 
that  many  cases  hold  that  if  the  note  has  been  in  the  hands  of  a  bona  fide  holder  It 
may  be  transferred  by  him  to  one  having  notice  of  the  fraud  or  who  takes  it  without 
paying  value  free  from  defenses  on  the  part  of  the  maker.  JiasCers  v,  Ibberson,  8  G. 
B.  100, 18  L.  J.  C.  B.  N.  S.  848. 

The  transferee  after  the  maturity  of  the  note  from  one  who  took  it  bona  fide 
before  it  was  due,  will  not  be  affected  by  the  fraud  in  procuring  it.  Hogan  v.  Moore, 
48  Ga.  166;  Barnes  v.  Crosier,  101  Cal.  260. 

The  one  who  takes  from  a  bona  fide  holder  may  recover,  although  he  himself  had 
notice  of  equities.    Hereth  v.  Merchants^  Nat.  Bank,  84  Ind.  380. 

An  assignee  of  a  bona  fide  holder  gets  a  good  title,  although  he  knew  of  infirmi- 
ties in  the  paper.  Simon  v.  Merritt,  38  Iowa,  637;  Mornyer  v.  Cooper,  35  Iowa,  267; 
Woodman  v.  ChttrchUl,  62  Me.  68;  Cover  v.  Myers,  75  Md.  406;  Baseett  v.  Avery,  15  Ohio 
St.  299;  Farmer's  <ft  T.  Bank  v.  Lucas,  26  Ohio,  Ht.  385. 

In  Marion  County  Comrs.  v.  Clark,  94  U.  S.  278,  24  L.  ed.  69,  which  was  a  bond 
case,  the  court  held  that  if  the  first  indorsee  got  a  good  title,  his  indorsee  who  acquired 
the  paper  before  due  and  for  value,  would  also  obtain  a  good  title,  although  he  had 
knowledge  of  the  equities. 

Amount  of  Recovery. 

The  qaestlon  of  amount  of  recovery  also  arises  in  cases  where  the  defense  it 
something  besides  fraud,  so  the  question  cannot  be  completely  treated  here.  Bat 
attention  is  called  to  the  fact  that  there  is  a  disagreement  between  the  courts  as  to 
the  amount  which  can  be  recovered.  One  class  of  cases  holds  that  the  faot  that  the 
bolder  purchased  his  note  at  a  discount  will  not  prevent  his  recovery  of  the  full  amount 
due  on  it.    Lay  v.  Wissman,  36  Iowa,  805. 

The  indorsee  may  recover  the  face  of  the  note,  and  is  not  limited  to  the  amownt 
which  he  paid  for  it.    Bissell  v.  Dickerson.  64  Conn.  61, 
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Whilf?  another  class  holds  that  the  holder  can  reooyer  only  what  he  paid  for  the 
note.  Oppenheuner  V.  Farmers*  A  M.  Bank,V7  Teuu.  19,38  L.  R.  A.  767;  Ilolcotnb  v. 
W^ckoff,  85  N.  J.  L.  35  010  Am.  Rep.  219);  Oardwell  v.  Hicks,  37  Barb.  458;  Huff  v.  Wag- 
ner,  68  Barb.  215;  Harger  v.  Tillson,  63  Barb.  287. 

Or,  to  state  the  rule  affirroatiyely,  thd  ludorsee  may  recover  the  amount  which  he 
actually  paid  for  the  note.  JBsekhaus  v.  Commercial  Nat.  Bank  (Pa.;  (II  Cent.  Rep. 
180). 

A  person  who  has  paid  only  part  of  the  price  for  a  note  when  he  receives  notice 
of  Fraud,  is  protected  to  the  amount  so  paid.  Dresser  t>,  Missouri  A  I.  Railway  Oonstr. 
C7o  ,93  U.  S.  98,  23L.  ed.  815. 

Regular  Course  of  Business, 

One  court  has  held  that  the  paper  must  be  taken  in  the  regular  course  of  busi- 
ness to  entitle  the  holder  to  protection.  Roberts  v.  Hall,  87 Conn.  210  (9  Am.  Rep.  806). 
And  this  rule  is  as  applicable  iu  cases  of  fraud  as  In  other  oases  of  equities  between 
the  original  parties.  But  it  would  seem  that  iu  determining  what  is  due  course  of 
business,  the  rules  are  nnneoessarily  favorable  to  the  class  of  persons  who  usually  try 
to  enforce  the  paper  procured  by  fraudulent  device.  In  most  of  the  above  cases 
where  the  note  was  procured  by  fraudulent  misrepresentation  as  to  Its  character  it 
•oca  appeared  in  the  hands  of  one  who  purchased  it  from  a  stranger  at  a  large  dis- 
count knowing  that  the  maker  was  good  for  it,  but  that  in  all  probability  he  would  have 
no  occasion  to  do  any  business  which  would  require  a  note  of  that  character.  Wilh  all 
his  knowledge  of  the  circumstances,  and  knowing  the  practice  to  procure  such  notes 
fraudulently,  and  perhaps  having  had  some  experience  with  them  himself,  it  would 
seem  that  the  law  should  not  look  with  great  favor  on  his  claim.  That  matter,  how- 
ever, is  dependent  upon  the  question,  who  is  a  bona  Jlde  holder?  rather  than  the  ques- 
tion of  liability  of  maker  to  ti  bona  Jlde  holder,  and  is  therefore  not  within  the 
scope  of  this  note.  As  illustrating  the  tendency  of  some  of  the  modern  cases,  how- 
erer,  attention  is  called  to  Canajoharie  Nat,  Bank  v.  Di^endorf,  128  N.  Y.  19i  (10  L. 
R.  A.  076),  where  it  wits  held  that  the  question  of  bona  Jldes  was  for  the  Jury  where  a 
bank  cashier  purchased  from  a  stranger  at  a  usurious  discountr,  notes  of  a  farmer 
known  to  him,  who  had  never  engaged  in  any  business  requiring  the  making  of  such 
paper,  without  making  any  Inquiry  as  to  the  origin  of  the  notes  or  equities  between 
the  parties. 
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Appeal:    certification  of  record.     Under  Cocle,  section  2742, 

1  requiring  all  evidence  on  appeals  in  equitable  actions,  to  be  cer- 

2  tilled  by  the  judge,  a  certificate  made  by  the  judge  after  ho  has 
retired  from  office  is  insufficient. 

Same.    Under  CJode,  section  2742,  the  certificate  must  be  made  by  the 

3  judge  who  tried  the  case,  and  one  made  by  his  successor  in  office 
is  insufficient. 

Judge  and  clerk.     Code,  section  2742,  requires  all  evidence  on 
appeals  in  equitable  actions,  to  be  certified  by  the  judge.    Section 

4  3184,  provides  that,  in  equitable  actions  tried  upon  written  testi- 
mony, all  depositions  and  papers  which  were  used  as  evidence,  are 
to  be  certified,  not  by  transcript,  but  in  the  original  form.  IhM, 
that  the  certificate  must  be  by  the  judge,  notwithstanding  the 
case  was  tried  on  written  testimony  alone;  the  office  of  the  clerk's 
certificate,  under  section  3184,  being  merely  to  identify  and 
authenticate  the  record.  Cross  v.  Railway  i  'ompvLuy^  58  Iowa,  65 
(12  N.  W.  Rep.  71),  overruled.  Ruge  v.  Hahn,  75  Iowa,  734  (38  N. 
W.  Rep.  389),  followed. 

Appeal  from  Fayette  District  Court. — Hon.  W.  A.  Hoyt, 

Judge. 

Monday,  April  13,  1896. 

Appellees,  Mary  H.  Teague  and  Lewis  Mohlis, 
are  the  administratrix  and  administrator  of  the  estate 
of  Thomas  Teague,  deceased,  and  appellee  Fortsch,  is 
the  purchaser  of  the  real  estate  sold  by  them,  as  here- 
inafter stated.  Appellant,  on  September  29, 1891,  filed 
a  claim  against  said  estate,  which  was  allowed,  on 
April  7,  1893,  in  the  sum  of  two  thousand,  one  hun- 
dred and  seventy-three  dollars  and  fifty-six  cents.  He 
also  held  a  claim  against  said  estate,  by  assignment,  in 
favor  of  Fred  Teague,  for  one  thousand  two  hundred 
and  forty-five  dollars.  The  deceased,  Thomas  Teague, 
left  surviving  him,  his  widow,  Mary  H.  Teague,  the 
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administratrix  aforesaid,  and  his  daughter,  Elizabeth 
H.  Teague,  as  his  only  heirs  at  law.  In  September, 
1892,  an  order  was  entered  by  the  district  court  of 
Fayette  county,  Iowa,  authorizing  said  administrator 
and  administratrix  to  sell  all  of  the  real  estate  left  by 
decedent,  except  s.uch  as  had  been  set  off  to  the 
widow,  for  the  payment  of  debts,  including  those  held 
by  plaintiff.  Under  the  order,  the  real  estate  might 
be  sold  at  either  public  or  private  sale.  Notice  of  the 
application  for  an  order  for  the  sale  was  served  only 
on  said  widow  and  daughter  of  the  deceased.  The 
land  was  duly  appraised  at  three  thousand  seven  hun- 
dred and  fifteen  dollars,  and  sold  to  the  defendant 
Fortsch,  at  private  sale,  for  three  thousand  seven 
hundred  and  twenty-five  dollars,  and  an  adminis- 
trator's deed,  in  the  usual  form,  executed  to  him.  A 
report  of  this  sale  was  made  to  the  court,  and  the  sale 
and  deed  duly  approved.  The  proceeds  arising  from 
the  sale  will  not  pay  over  sixty  per  cent,  of  the 
amount  of  the  claims  filed  against  the  estate.  May 
11,  1893,  plaintiff  filed  his  petition  to  set  aside  said 
sale  and  deed,  as  being  fraudulent  and  void,  as  against 
the  creditors  of  said  estate,  and  because  the  consid- 
eration was  grossly  inadequate.  The  defendants 
answered,  denying  all  allegations  of  fraud  and  allega- 
tions that  the  value  of  the  land  was  greater  than  the 
amount  they  had  sold  it  for.  At  the  conclusion  of  the 
trial,  the  court  dismissed  plaintiff's  petition,  and 
entered  a  decree  against  him  for  costs. — Affirmed, 

J,  E.  Cook  for  appellant. 

Ainsworth,  Hobson  &  Ainsworth  for  appellees. 

KiNNE,  J. — I.  We  first  consider  appellees'  motion 
to  strike  the  evidence  and  to  dismiss  the  appeal,  or  to 
afiSrm  the  decree  entered  below,  because  said  evidence 
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has  not  been  certified  as  required  by  law.  This  cause 
was  tried  below  by  the  Honorable  W.  A.  Hoyt, 
1  then  one  of  the  judges  of  the  thirteenth  judicial 
district  of  Iowa.  His  term  expired  on  January 
1,  1895.  December  22,-  1894,  Judge  Hoyt  determined 
said  cause,  and  entered  a  decree  dismissing  plaintiff's 
petition.  Within  the  time  provided  by  law,  a  cer- 
tificate was  filed  in  said  cause  by  Judge  L.  E.  Fellows, 
of  said  thirteenth  district,  reciting  fully  and  particu- 
larly all  of  the  evidence  introduced  upon  said  trial, 
and  identifying  the  same,  from  which  it  appears  that 
the  cause  was  tried  upon  certain  depositions,  and 
other  written  evidence,  and  that  no  oral  evidence 
was  introduced  upon  said  trial.  Said  certificate 
closes  as  follows:  "All  of  which  papers  are  now 
on  file  with  the  clerk  of  the  district  court  of  Fayette 
county,  Iowa,  as  part  of  the  records  of  said  cause;  the 
same  being  all  the  evidence  offered,  or  introduced,  in 
said  cause,  upon  the  trial  thereof,  and  upon  which  the 
decision  and  decree  of  the  district  court  was  rendered. 
On  strength  of  certificates  and  aflBdavits  hereto 
appended,  I  sign  this  certificate.  Dated  May  13,  1895. 
L.  E.  Fellows,  Judge  of  the  Thirteenth  Judicial  Dis- 
trict.'' The  certificates  and  aflBdavits  mentioned  by 
Judge  Fellows  are  as  follows:  A  certificate  of  the 
clerk  of  the  district  court,  dated  May  9, 1895,  in  which 
he  states  that  this  cause  was,  by  order  of  the  court, 
tried  on  evidence  taken  in  the  form  of  depositions; 
that  no  evidence  was  offered,  or  introduced,  in  the 
trial  of  said  cause  in  open  court,  and  that  all  of  the 
evidence  offered,  or  introduced,  in  the  trial  of  said 
cause,  is  described  and  identified  in  the  certificate 
signed  by  Judge  Fellows;  and  that  all  of  said  evidence 
is  now  on  file  in  his  oflSce,  and  has  been  since  and 
before  the  cause  was  submitted  to  the  trial  judge. 
W.  A.  Hoyt  certifies,  as  of  the  same  date,  that  his 
term  of  office  as  judge  of  the  thirteenth  judicial  district 
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expired  on  January  1,  1895;  that  said  cause  was 
tried,,  by  order  of  said  district  court,  on  written  depo- 
sitions, and  no  evidence  was  introduced  in  open  court; 
that  said  cause  was  decided  by  him  on  December  22, 
1894,  and  before  his  term  of  oflBce  expired;  and  that 
the  evidence  embraced  in  the  certificate  signed  by 
Judge  Fellows,  is  all  of  the  evidence  offered,  or  intro- 
duced, on  the  trial  of  said  cause,  and  was  duly  filed  in 
the  oflBce  of  said  clerk  before  the  cause  was  submitter] 
to  him.  J.  E.  Cook,  the  attorney  for  plaintiff,  swears 
that  the  certificate  signed  by  Judge  Fellows  embraces 
all  of  the  evidence  offered  and  received  in  the  trial  of 
said  cause;  that  Judge  Hobson,  one  of  the  present 
judges  of  the  Thirteenth  judicial  district  of  Iowa,  was, 
and  is,  one  of  appellees'  attorneys,  and  L.  E.  Fellows  is 
the  other  j  udge  of  said  j udicial  district.  From  this  state 
of  facts,  and  the  record  and  evidence,  we  are  to  deter- 
mine whether  or  not  the  evidence  is  legally  and  prop- 
erly certified  to  in  this  court,  so  that  the  cause 
2  may  be  here  tried  de  novo.  As  Judge  Hoyt 
was  out  of  office  at  the  time  he  made  his  cer- 
tificate, it  is  clear  that  it  is  without  force  and  effect. 
Section  2742,  of  the  Code,  requires  that  the  certificate 
be  made  by  the  judge.  We  have  often  held  that  such 
certificates,  made  by  a  judge,  after  he  has  retired  from 
o^ce,  cannot  be  considered.  Cross  v.  Railroad  Co.,  58 
Iowa,  65  (12  N.  W.  Rep.  71);  Educational  Inst.  v.  Coad, 
74  Iowa,  711  (39  N.  W.  Rep.  94);  Burnett  v.  Loughridge, 
87  Iowa,  327  (54  N.  W.  Rep.  238).  Neither  can  the 
affidavit  of  the  attorney  be  considered  as  in  any  way 
tending  to  show  a  compliance  with  the  statute,  as  the 
law  nowhere  authorizes  such  an  affidavit  for  the  pur- 
pose of  showing  that  the  evidence  was  properly  certi- 
fied. It  may  be  conceded  that  the  certificate  of  Judge 
Fellows,  in  form,  is  in  compliance  with  the  require- 
ments of  the  statute;  that  is,  if  he  was  authorized, 
under  the  law,  to  make  such  a  certificate,  it  sufficiently 
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identifies  the  evidence  which  was  used  upon  the  trial. 
It  is  said  that  this  court  has  never  decided  that  the 
certificate  must  be  made  by  the  trial  judge,  and  it  is 
insisted  that  as  the  statute  reads,  "certified  by  the 
judge,"  its  demands  are  answered  by  a  certificate  made 
by  any  judge  of  the  district.  In  Educational  Inst  v. 
Coad,  supra,  we  said  that  the  statute  "would  seem  to 
contemplate  that  the  certificate  must  be  made  by  the 
judge  who  tried  the  case."  But  the  question  was  not 
expressly  ruled  in  that  case.  In  Range  v,  Hahn,  75 
Iowa,  734  (38  N.  W.  Rep.  389),  it  is  said  that  the  stat- 
ute requires  the  trial  judge,  in  equitable  actions,  to 

certify  all  the  evidence  introduced  upon  the 
3  trial.    We  do  not  think  that  the  requirements 

of  the  statute  are  met  or  complied  with  by  a 
certificate  made  by  a  successor  in  oflBce  of  the  judge 
who  tried  the  case.  The  purpose  of  this  requirement 
of  the  law,  as  is  said  in  Runge's  Case,  is  to  "secure  such 
identification  of  the  items  of  evidence,  offered  and 
introduced  upon  the  trial,  that  no  question  can  fairly 
arise,  upon  appeal,  as  to  what  the  evidence  is."  How 
can  a  judge,  who  did  not  try  the  case,  certify,  with 
any  degree  of  certainty,  as  to  what  items  of  evidence 
were  introduced  before  his  predecessor?  Take  this 
case,  and  let  it  be  admitted  that  all  of  the  evidence 
was  in  the  form  of  depositions,  or  other  written  evi- 
dence, and  that  it  is  on  file  in  the  clerk's  oflBce.  Because 
depositions  have  been  taken  in  a  given  case,  it  does 
not  necessarily  follow  that  they  were  actually  used  in 
the  trial  of  the  case.  The  certificate  of  Judge  Fellows 
shows  that,  outside  of  depositions,  sixteen  different 
items  of  written  evidence  were  introduced  upon  the 
trial,  consisting  of  deeds,  reports,  records  of  approval 
of  them,  claims,  and  record  of  their  allowance,  ver- 
dicts, judgments,  petitions,  notices,  bonds,  appraise- 
ments, and  other  papers  and  records.  Now,  Judge 
Fellows,  so  far  as  this  record  shows,  could  have  had 
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no  knowledge  whatever  as  to  whether  any  of  these 
depositions,  papers,  and  records  were  in  fact  put  in 
evidence,  except  as  he  presumed  it  from  their 
being  on  the  files  of  the  case,  or  as  he  obtained 
it  from  the  certificate  of  the  clerk,  or  from 
that  of  his  predecessor.  Surely,  it  would  tend  to 
greater  certainty,  in  such  cases,  to  receive  and  rely 
upon  the  certificate  of  the  judge  who  had  tried  the 
case  and  gone  out  of  oflBce,  because  he  could  speak 
with  certainty  as  to  what  the  evidence  adduaed  before 
him  in  fact  was,  but  we  have  properly  held  that  such 
a  certificate  is  not  to  be  considered.  We  think  that 
the  law  clearly  contemplates  that  the  judge  who  tried 
the  case  should  make  the  certificate,  and  that  he  must 
do  so  while  still  in  oJBSce.  If  a  successor  of  the  judge 
who  tried  the  case  may  thus  certify  as  to  something 
of  which  he  has  no  actual  knowledge,  there  is  no  rea- 
son for  limiting  the  right  to  a  successor,  for  any  j-udge 
in  the  state  would  be  equally  well  qualified.  Under 
the  law  and  the  construction  which  this  court  has 
heretofore  placed  upon  it,  it  works  no  hardship  to 
require  that  the  manifest  intent  of  the  statute  be 
complied  with,  and  the  proper  certificate  be  made  by 
the  trial  judge.  We  are,  therefore,  of  the  opinion  that 
the  certificate  of  Judge  Fellows  is  not  in  compliance 
with  the  statute,  and  hence  cannot  be  considered. 
See  Acts  Nineteenth  General  Assembly,  chapter  35, 
section  2. 

11.  It  is  urged  that,  as  this  cause  was,  by  consent 
of  parties,  tried  upon  written  evidence,  there  was  no 
necessity  for  a  certificate  of  the  judge;  that,  when  the 
depositions  were  filed  in  the  clerk's  oflBce,  they 
4  became  a  part  of  the  record  in  the  case,  just  as 
much  so  as  the  pleadings;  and  that  in  such  a 
case  all  the  evidence  may  be  certified  by  either  the 
clerk  or  judge.  It  may  be  conceded  that  the  certifi- 
cate of  the  clerk  in  this  case  is  in  form  and  substance 
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suflBcient,  if  any  certificate  by  the  clerk  can  be  said  to 
be  a  compliance  with  the  provisions  of  the  statute. 
In  view  of  some  of  the  decisions  of  this  court,  this 
question  is  not  free  from  diflBculty.  In  March,  1878, 
section  2742  of  the  Code  was  repealed,  and  the  follow- 
ing, enacted  in  lieu  thereof,  took  effect: ,  "But  in 
equitable  actions,  wherein  issue  of  fact  is  joined,  all 
the  evidence  offered  in  the  trial  shall  be  taken  down 
in  writing,  or  the  court  may  order  the  evidence,  or 
any  part  thereof,  to  be  taken  in  the  form  of  deposi- 
tions, or  either  party,  at  pleasure,  may  take  his  testi- 
mony, or  any  part  thereof,  by  deposition.  All  the 
evidence  so  taken  shall  be  certified  by  the  judge  in 
term  or  vacation,  be  made  a  part  of  the  record  and  go 
on  appeal  to  the  supreme  court,  which  shall  try  the 
case  anew/'  Acts  Seventeenth  General  Assembly, 
chapter  145.  The  Nineteenth  General  Assembly 
repealed  the  above  provision,  and  enacted  in  lieu 
thereof,  a  provision  of  the  same  tenor,  and,  except  in 
one  or  two  immaterial  respects,  in  the  same  language, 
except  that  the  italicized  words  were  left  out,  and  in  lieu 
thereof  the  following  appears:  "At  any  time  within  the 
time  allowed  for  the  appeal  of  said  cause,  and."  This 
act  went  into  effect  by  publication  in  March,  1882,  and 
has  not  since  been  changed.  McClain's  Code,  section 
4414  (section  3184  of  the  Code),  reads:  "In  an  action 
by  ordinary  proceedings,  and  in  an  action  by  equita- 
ble proceedings,  tried  in  whole,  or  in  part,  on  oral  tes- 
timony, all  proper  entries  made  by  the  clerk,  and  all 
papers  pertaining  to  the  cause  and  filed  therein, 
except  subpoenas,  depositions,  and  other  papers  which 
are  used  as  mere  evidence,  are  to  be  deemed  part  of 
the  record.  But  in  an  action  by  equitable  proceed- 
ings, tried  upon  written  testimony,  the  depositions 
and  all  papers  which  were  used  as  evidence,  are  to  be 
certified  up  to  the  supreme  court,  and  shall  be  so  cer- 
tified, not  by  transcript,  but  in  the  original  form.    * 
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*  *"  This  section  is  the  same,  in  substance,  as  sec- 
tion 3512  of  the  revision  of  1860.  Under  section  3512 
of  the  revision,  it  seems  to  have  been  considered  that 
when  a  case  had  bee^  tried  upon  written  evidence 
and  depositions,  and  all  papers  used  in  evidence  prop- 
erly certified  by  the  clerk,  no  certificate  by  the  judge 
was  necessary.  Baldwin  r.  Tattle,  23  Iowa,  71 .  In  Cf'oss 
IK  Railroad  Co,,  58 Iowa,  65  (12  N.W.  Rep.  71),  it  appeared 
that  there  was  no  certificate  of  the  judge,  but  the 
cause  had  been  tried  upon  written  evidence.  It  was 
held  that  the  certificate  of  the  clerk  was  all  that  was 
necessary  to  entitle  the  parties  to  a  trial  de  novo  in  this 
court.  It  was  held  that  the  Act  of  the  Seventeenth 
General  Assembly,  then  in  force,  did  not  operate  to 
repeal  section  3184  of  the  Code,  and  that,  when  oral  evi- 
dence was  introduced  at  the  trial,  it  must  be  certified  by 
the  judge,  but  when  the  evidence  consisted  of  deposi- 
tions, or  other  papers,  on  file,  either  the  judge  or  clerk 
might  certify  the  same  to  this  court;  thereby  both 
sections  of  the  statute  were  given  effect.  In  Range  v. 
Hahn,  75  Iowa,  734  (38  N.  W.  Rep.  389),— an  equitable 
action, — ^it  was  held  that  section  2742  of  the  Code,  as 
amended  by  chapter  35,  Acts  Nineteenth  General 
Assembly,  required  the  trial  judge  to  certify  all  the 
evidonce  offered  and  introduced  upon  the  trial.  It 
was  also  said  that  the  object  of  that  provision  was  to 
identify  the  evidence  offered  or  introduced  upon  the 
trial,  and  that  the  certificate  of  the  judge  "cannot,  in 
the  matter  of  identification,  be  supplemented  by  the 
certificate  of  the  clerk.  The  oflBce  of  the  certificate  of 
the  clerk  required  by  section  3184,  since  the  enact- 
ment of  chapter  35,  Acts  Nineteenth  General  Assem- 
bly, is  to  identify  and  authenticate  the  record.  Before 
that  enactment,  depositions  and  other  papers  used 
merely  as  evidence  were  not  deemed  part  of  the 
record,  and  could  be  identified  by  the  clerk's  certificate, 
but  its  effect  clearly  is  to  change  that  rule.     Cross  v. 
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Railroad  Co.,  58  Iowa,  63  (12  N.  W.  Rep.  71),  arose 
before  its  enactment,  and  it  is  not  now  an  authority 
on  the  question/'  We  are  unable  to  see  why  the 
Cross  Case  was  not  as  good  authority  under  the  act  of 
the  Nineteenth  General  Assembly,  as  prior  thereto. 
It  would  seem  that  the  writer  of  the  opinion  in 
Eunge^s  Case,  must  have  overlooked  the  fact  that 
the  only  effect  of  the  act  of  the  Nineteenth  General 
Assembly  was  to  fix  a  definite  time  within  which 
the  judge  must  certify  the  evidence.  If  the  rule 
was  changed  as  is  held  in  Runge^s  Case,  it  was 
done  as  early  as  the  Act  of  the  Seventeenth  General 
Assembly  took  effect,  and  it  was  in  force  when  the 
Cross  Case  was  decided.  It  seems  to  us  that  it  is  not 
possible  to  reconcile  the  holdings  in  these  two  cases. 
We  incline,  however,  to  the  opinion  that  the  rule 
adopted  in  Rangers  Case  is  the  better  one,  and  that  the 
two  sections  may  both  stand,  —  section  2742,  as 
amended,  requiring  that  in  all  equity  causes  triable 
de  novo  in  this  court,  the  judge  shall  certify  the  evi- 
dence, whether  it  be  taken  orally,  or  in  the  form  of 
depositions,  or  other  written  evidence,  and  that  the 
oflBce  of  the  certificate  of  the  clerk,  under  section 
3184,  is  to  identify  and  authenticate  the  record.  It 
must  be  apparent  that  no  one,  save  the  judge  trying 
the  case,  can  always  know  just  what  writings,  or 
depositions,  were  offered,  or  received,  as  evidence  in 
the  case.  We  conclude,  therefore,  that  the  two  sec- 
tions of  the  statute  under  consideration  are  properly 
construed  in  Runge's  Case;  and,  in  so  far  as  the  Cross 
Case  is  in  conflict  with  the  views  herein  expressed,  it 
is  overruled. 

As  the  evidence  has  not  been  properly  certified, 
we  cannot  consider  the  case  on  its  merits.  The 
motion  to  strike  the  evidence  is  sustained,  and  the 
judgment  below  is  affirmed. 
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State  of  Iowa  v.  Owen  Garrity,  Appellant. 

PracUee:    sbp abating  jury.    Code,  section  4434,  provides  that  the 

1  jurors  sworn  to  try  an  indictment  may,  at  any  time  before  the 
final  submission  of  the  cause  to  them,  be  permitted  to  separate 
except  where  one  of  the  parties  objects  thereto.  H  Idy  that  it  was 
error  to  permit  a  jury  to  separate  against  the  objection  of  the 
defendant    State  v.  Rainsburger,  74  Iowa,  200,  overruled. 

CoNSTBUOTiON  OF  STATUTE:    New  panel    Code,  section  4443,  pro- 

2  vides,  that  if,  before  the  conclusion  of  a  trial,  a  juror  becomes 
sick,  so  as  to  be  unable  to  perform  his  duty,  the  court  may  discharge 
him,  and  swear  in  a  new  juror,  and  begin  the  trial  anew,  or  may 
discharge  the  entire  jury,  and  thereafter  impanel  a  new  one  to 
try  the  case.  Held  that  the  statute  is  not  mandatory,  and  does 
not  prohibit  the  court  from  adjourning  for  a  few  days  until  the 
sick  juror  becomes  able  to  resume  the  discharge  of  his  duty. 

Withdrawal  by  instbuotion.  An  instruction— that  if  the  accused, 

3  on  a  prosecution  for  seduction,  induced  the  prosecutrix  to  consent 

(101) 
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to  intercourse,  by  representing  to  her,  in  substance,  ^hat  there 
was  nothing  wrong  in  such  an  act  between  parties  who  were 
going  to  marry,"  this  would  be  an  artifice  within  the  meaning  of 
the  law— is  not  erroneous  as  directing  attention  of  the  jury  to  the 
language  of  the  testimony  of  the  prosecutrix,  and  amounting  to 
a  withdrawal  from  them  of  other  competent  evidence. 

Appeal  from  Clinton  District  Court. — Hon.  0.  M.  Wat- 
erman, Judge. 

Tuesday,  May  12, 1896. 

The  defendant  was  indicted  and  tried  for  the 
crime  of  seduction,  was  found  guilty,  and  sentenced  to 
be  confined  therefor  for  the  period  of  eighteen  months 
in  the  state  penitentiary.  He  appeals  from  said  judg- 
ment.— Reversed. 

J.  S.  Darling^  P.  H.  JudgCy  and  A.  L.  Pascal  for 
appellant. 

Milton  Remley,  attorney  general,  for  the  state. 

KiNNE,  J. — I.  Defendant  contends  that  the  court 
erred  in  this:  That  after  the  trial  had  proceeded 
several  days,  and  on  October  6,  1894,  one  of  the  jurors 
in  the  case  being  ill,  the  court,  against  defendant's 
objections,  andMn  opposition  to  his  request,  then 
made,  that  the  jury  be  kept  together,  did  continue,  or 
adjourn,  the  further  hearing  of  said  cause  until  Octo- 
ber 10,  1894,  and  excused  the  jury  until  that 
1  time.    The  complaint  is  that  the  court  should 

have  kept  the  jury  together  during  said  adjourn- 
ment. Our  statute  provides:  "The  jurors  sworn  to 
try  an  indictment,  may,  at  any  time  before  the  final 
submission  of  the  cause  to  them,  in  the  discretion  of  the 
court  be  permitted  to  separate,  except  where  one  of  the 
parties  object  thereto,  or  be  kept  together  in  charge  of 
proper  officers.    The  officers  must  be  sworn  to  keep 
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the  jury  together  during  the  adjournment  of  the 
court,  and  to  suffer  no  person  to  speak  to  or  commu- 
nicate with  them  on  any  subject  connected  with  the 
trial,  nor  do  so  themselves,  and  to  return  them  into 
court  at  the  time  to  which  it  adjourns."  Code,  section 
4434.  It  is  to  be  observed  that  the  portion  of  the 
section  italicized  was  not  incorporated  in  the  Code  of 
1851,  or  in  the  Revision  of  1860.  Code  1851,  section 
3011;  Revision  1860,  section  4802.  It  appears  first  in 
the  Code  of  1873.  Under  the  law  as  it  existed  prior 
to  the  adoption  of  the  Code  of  1873,  it  was  held  that 
it  was  not  error  for  the  trial  court  to  refuse,  on  the 
application  of  the  defendant,  to  keep  the  jury  together 
during  the  trial.  State  v.  GilUck,  10  Iowa,  98;  State  v. 
Fetter,  25  Iowa,  67.  In  State  v,  Rainsbarger,  74  Iowa, 
200  (37  N.  W.  Rep.  153j,  which  was  decided  after  the 
adoption  of  the  Code  of  1873,  the  defendant,  after  the 
jury  were  empaneled,  asked  that  they  be  placed  in 
the  care  of  an  officer,  and  that  they  be  not  allowed  to 
separate.  The  court,  in  passing  upon  the  alleged 
error  of  the  trial  court  in  refusing  this  request,  said: 
"This  court  has  held,  under  the  "statute  now  in  force 
applicable  to  the  question  (Code,  section  4434),  that 
the  court,  in  the  exercise  of  its  discretion,  may,  in  the 
case  of  the  character  of  the  one  before  us,  permit  the 
jury  to  separate  under  proper  direction  and  admo- 
nition. State  V,  Fetter,  25  Iowa,  67."  There  is  nothing 
in  the  opinion  to  indicate  that  the  attention  of  the 
court  was  called  to  the  fact  that  the  statute  had  been 
ehanged  since  the  decision  of  Fetter's  Case,  and  that 
matter  is  not  mentioned  in  the  opinion.  An  exami- 
nation' of  the  record  and  arguments  in  the  Rainsharger 
Case,  shows  that  the  att-ention  of  this  court  was  not 
called  to  the  change  in  the  statute.  It  must,  we 
think,  be  held  that,  by  inserting  the  italicized  words, 
the  legislature  meant  something.  They  could  have 
had  no  other  meaning  than  that,  when  either  the  state 
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or  the  defendant  objects  to  the  jury  being  permitted 
to  separate  during  the  trial,  'they  must  be  kept 
together  in  charge  of  proper  oflBcers.  Nor  is  it  to  be 
doubted  that  it  is  in  the  sound  discretion  of  the  trial 
court  on  its  own  motion,  to  require  the  jury  to  be 
kept  together  in  any  case  triable  on  indictment.  As  it 
is  clearly  manifest  that  this  question  was  determined 
in  the  Rainsbarger  Case  without  the  attention  of  the 
court  being  directed  to  the  change  in  the  statute,  we 
ought  not  to  follow  it.  As  the  court,  under  the  stat- 
ute, cannot  permit  a  jury  trying  an  indictment  to 
separate  in  case  "one  of  the  parties  object  thereto," 
and  as  defendant  in  this  case  did  so  object,  it  was 
error  for  the  court  to  ignore  said  objection,  and  per- 
mit the  jury  to  separate. 

II.  Appellant  insists  that,  under  section  4443  of 
the  Code  of  1873,  the  juror  should  have  been  dis- 
charged, and  a  new  juror  sworn  in, and  the  trial  begun 
anew,  or  that  the  jury  should  have  been  discharged, 
and  another  jury  afterwards  impaneled  to  try 
2  the  case.  True,  the  section  referred  to  pro- 
vides that  if,  before  the  conclusion  of  a  trial,  a 
juror  is  sick,  so  as  to  be  unable  to  perform  his  duty, 
the  court  may  discharge  him,  and  swear  in  a  new 
juror,  and  begin  the  trial  anew,  or  may  discharge  the 
entire  jury,  and  thereafter  impanel  a  new,  or  may  dis- 
charge one  to  try  the  case.  But  this  statute  is  not 
mandatory.  It  says  the  court  "may"  take  any  of  the 
steps  therein  provided.  But  we  do  not  think  it  was 
ever  intended  to  thereby  prohibit  the  court  from 
adjourning  for  a  few  hours,  or  a  few  days,  if  neces- 
sary, until  the  sick  juror  becomes  able  to  discharge 
his  duty,  and  then  proceeding  with  the  trial.  Such  a 
course  is  often  advisable,  and,  while  working  no  injus- 
tice to  either  party,  frequently  saves  much  time  and 
expense  which  would  attend  trying  a  case  over  again. 
What  we  have  said  is  not  inconsistent  with  our  holding 
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in  State  v.  FeHig,  84  Iowa,  79  (50  N.  W.  Rep.  545). 
Nor  is  the  case  of  Lyons  v.  Hamilton,  69  Iowa,  47  (28 
N.  W.  Rep.  429),  in  conflict  with  our  holding.  In  that 
case  the  cause  was  continued  for  a  day,  and  nine  of 
the  same  jurors  impaneled  in  another  case,  the  trial 
of  which  was  proceeded  with.  At  its  conclusion,  the 
trial  of  the  original  case  was  resumed.  In  the  opin- 
ion in  that  case  it  is  said:  "If  the  court  had  entered 
upon  the  trial  of  the  cause  the  next  morning,  there 
would  have  been  no  reason  for  any  objection  to  the 
jury;  or  if  the  court  had  adjourned  from  Saturday 
until  Monday,  or  for  any  other  reasonable  time,  there 
would  be  no  good  reason  why  the  jury  should  not  pro- 
ceed to  hear  and  determine  the  cause.  But  that  is 
quite  another  thing  from  a  continuance  of  the  cause, 
and  impaneling  most  of  the  jury  in  another  action, 
and  trying  it,  and  then  taking  up  this  case."  In  the 
case  at  bar,  the  action  of  the  court  amounted  to  noth- 
ing more  than  taking  a  recess  from  the  sixth  to  the 
tenth  of  October.  Indeed,  it  does  not  appear  that  the 
court  was  in  session  during  this  interval  of  three  days. 

III.  *  It  is  contended  that  the  court  erred  in  ref  tis- 
ing  to  give  certain  instructions  asked  by  the  defend- 
ant. Without  setting  forth  these  instructions,  it  may 
be  said  that,  so  far  as  they  embraced  the  law  and  were 
applicable  to  the  facts  of  the  case,  they  were  covered 
fully  by,  the  charge  of  the  court. 

IV.  The  ninth  instruction  given  by  the  court  is 
assailed  as  erroneous.  In  it  the  court  told  the  jury: 
"If  you  find  that  the  defendant  had  sexual  intercourse 
with  said  prosecutrix,  Mary  Black,  and  that  he  induced 
her  to  consent  thereto,  by  representing  and  saying  to 
her,  in  substance,  that  'there  was  nothing  wrong  in 

such  an  act  between  parties  who  were  going  to 
3         marry,'  this  would  be  an  artifice,  within  the 

meaning  of  the  law."  It  is  said  that  the  court 
should  not  have  directed  the  attention  of  the  jury 
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to  the  language  of  the  testimony  of  the  prosecutrix, 
and  State  v.  Meshek,  51  Iowa,  308  (1  N.  W.  Rep.  685), 
and  State  v.  Donovan,  61  Iowa,  369  (16  N.  W.  Rep.  206), 
are  relied  upon.  In  Meshek's  Case  an  instruction  was 
held  erroneous  because  it,  in  effect,  amounted  to  a 
withdrawal  of  other  competent  evidence  from  the 
consideration  of  the  jury.  The  instruction  given  in 
this  case  had  no  such  effect.  In  Donovan^s  Case  an 
instruction  was  held  erroneous  because  it  was  an 
expression  of  the  opinion  of  the  court  upon  the  weight 
of  evidence.  The  instruction  before  us  is  not  vulner- 
able to  the  objections  made. 

V.  It  is  insisted  that  the  court,  in  the  eleventh 
instruction,  assumed  that  the  prosecutrix  was  corrob- 
orated. It  is  not  open  to  that  construction,  and  is  in 
all  respects  fair  and  unobjectionable. 

VI.  It  is  said  that  the  evidence  of  the  prosecu- 
trix is  not  corroborated,  as  the  statute  requires;  that 
the  verdict  is  contrary  to  the  evidence;  and  that  an 
alibi  was  established  by  the  defendant.  As,  for  the 
error  heretofore  mentioned,  the  cause  must  be 
reversed,  it  is  not  proper  for  us  to  discuss  the  weight 
of  the  evidence,  as  on  another  trial  it  may  not  be  the 
same. 

For  the  error  of  the  court  in  permitting  the  jury 
bo  separate,  against  the  objections  of  the  defendant, 
the  judgment  below  must  be  be  versed. 
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P.  Casey   v.  The    Ballou   Banking   Company   and 
George  B.  Keblin,  Appellants. 

Conrenion:    damages:    PU'idings.    Where  there  i^  evidence  that 

5  goods  conyerted  were  worth  from  one  thousand,  eight  hundred 
dollars,  to  two  thousand  dollars,  that  rent  lost  was  worth  one  hun- 

6  dred  and  seventy-five  dollars,  and  accounts  converted,  worth  one 
thousand  dollars,  a  verdict  of  two  thousand  six  hundred  dollars  for 
plaintiff  will  not  be  disturbed,  though  plaintiff  had  conceded  liens  on 
the  property  converted,  to  the  amount  of  two  thousand,  five  hundred 
dollars— in  the  absence  of  all  attempts  on  part  of  plaintiff  to 
recoup  or  have  a  set  off. 

EviDBNOE.    A  schedule  of  goods  alleged  to  have  been  converted, 

3  attached  as  an  exhibit  to  plaintiff's  petition,  and  sworn  to,  to  be  sub- 
stantially correct,  and  to  have  been  made  by  a  competent  person, 
is  admissible  in  an  action  for  conversion  of  the  goods  described 
therein,  for  the  purpose  of  showing  their  character. 

Same,    The  original  mortgages  and  its  renewals  are  admissible  in  an 

4  action  for  conversion  against  the  mortgagee  named  therein,  as  a 
part  of  the  res  gesfce,  and  for  the  purpose  of  showing  the  whole 
transaction  between  the  parties  thereto. 

Praetiee:  instkuotions.  An  instruction  in  an  action  for  conver- 
4  sion,  that  the  defendant  mortgagee,  who  took  and  sold  the  mort- 
gaged property,  might  be  charged  with  exemplary  damages  if  he 
did  so  unlawfully,  maliciously,  and  with  intent  to  oppress  or  injure 
the  plaintiff,  is  not  erroneous  where  there  is  some  evidence  tend- 
ing to  show  such  an  intent. 

Assignmeiits  of  Error.  Assignments  that  the  verdict  is  contrary  to  law, 

1  —the  court  erred  in  overruling  a  motion  for  a  new  trial,— the 
verdict  is  contrary  to  the  evidence,  -  it  is  not  sustained  by  the  evi- 

2  dence,— it  is  contrary  to  the  instructions,— the  damages  allowed  are 
excessive,— and  the  court  erred  in  rendering  judgment  against  the 
defendants,— do  not,  on  appeal,  present  the  objection  that  conver- 
sion, being  a  possessory  action,  will  not  lie  against  a  mortgagee 
of  chattels. 

Appeal  from  Buena  Vista  District  Court — Hon.  C.  D. 
Goldsmith,  Judge. 

Tuesday,  May  12,  1896, 
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Action  at  law  to  recover  damages  for  the  conver- 
sion of  a  stock  of  merchandise  and  certain  books  of 
account.  Trial  to  a  jury.  Verdict  and  judgment  for 
plaintiff,  and  defendants  appeal. — Affirmed. 

James  De  Ldnd  and  Geo.  B.  Kerlin  for  appellants. 

Botsfordj  Healy  &  Healy  and  A.  D.  Bailie  for 
appellee. 

Dbembr,  J. — In  the  month  of  October,  in  the  year 
1893,  the  plaintiff  borrowed  of  the  defendant,  the 
Ballou  Banking  Company,  something  more  than  one 
thousand  five  hundred  dollars.  To  secure  the  pay- 
ment of  this  loan,  he  executed  to  the  banking  com- 
pany a  mortgage  upon  his  store  building,  in  the  town 
of  Storm  Lake,  and  a  chattel  mortgage  upon  his 
stock  of  general  merchandise,  which  was  kept  in  the 
store  building  in  said  town.  This  chattel  mortgage 
was  renewed  from  time  to  time,  and  some  additional 
accounts  were  added  to  plaintiff's  indebtedness.  The 
last  renewal  was  dated  August  21,  1893,  and  secured 
three  notes  amounting  in  the  aggregate  to  more  than 
two  thousand  three  hundred  dollars.  The  mortgage 
contained  the  usual  stipulations,  and  further  provided 
that  in  case  of  sale  "at  least  ten  days'  notice  by  post- 
ing written  notices  in  three  public  places  in  Buena 
Vista  county"  should  be  given.  The  defendant 
Kerlin,  acting  as  agent  for  the  banking  company, 
procured  this  last  renewal,  and  at  the  same  time 
secured  a  second  mortgage  for  himself  upon  the  stock 
of  merchandise  to  secure  the  sum  of  two  hundred 
and  three  dollars  and  eighty-two  cents,  which 
amount  was  made  payable  on  the  next  day, 
to- wit,  August  twenty-second.  Shortly  after  the  exe- 
cution of  the  mortgage,  Kerlin  secured  an  assign- 
ment of  plaintiff's  books  of  account  "to  secure  hig 
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$203.82  and  to  collect  the  rest,  and  pay  on  bills  outside 
where  plaintiff  had  bought  goods."  On  the  same  day 
at  which  the  chattel  mortgages  and  assignments  were 
executed,  Kerlin,  for  himself,  as  agent  of  the  banking 
company,  took  possession  of  the  goods  and  books  of 
account,  and  at  once  proceeded  to  invoice  and  sell  the 
goods,  without  giving  any  notice-  whatever  to  the 
plaintiff.  He  also  took  possession  of  the  store  build- 
ing, and  excluded  the  plaintiff  therefrom  for  some 
days.  And  the  plaintiff  has  not,  since  Kerlin  took 
possession,  received  back  either  the  stock  of  goods  or 
the  books  of  account.  This  action  was  brought  to 
recover  the  value  of  said  property  from  defendants, 
and  for  the  rental  of  said  store  building,  under  the 
claim  that  defendants  had  converted  the  same  to  their 
own  use.  The  defendants  admitted  that  plaintiff  was 
the  ovraer  of  the  merchandise  and  books  of  account, 
subject  to  certain  mortgages  and  claims  against  them 
amounting  to  more  than  two  thousand,  seven  hundred 
dollars,  and  further  pleaded  that  they  took  possession 
thereof  at  the  request  of  and  with  the  consent  of  the 
plaintiff,  and  it  was  then  agreed  that  defendants 
should  dispose  of  the  same  without  notice  to  the  plaint- 
iff, and  in  such  manner  as  to  them  might  seem  best,  and 
should  apply  the  proceeds  in  satisfaction  of  the  mort- 
gage debt  and  assignment;  that,  proceeding  under  this 
agreement  they  sold  the  goods,  and  applied  the  proceeds, 
after  paying  the  expenses  of  the  sale,  in  payment  of  the 
mortgage  indebtedness;  and  that  they  collected  but  a 
small  amount  of  the  accounts,  which  they  properly 
applied,  and  that  they  are  ready  and  willing,  as  soon 
as  they  are  released  from  certain  garnishment  pro- 
ceedings, to  return  the  books  and  accounts.  They 
further  alleged  that  the  stock  of  goods  was  not  worth 
to  exceed  the  sum  of  one  thousand  five  hundred  dol- 
lars. They  also  pleaded  that  they  were  garnished  in 
certain  proceedings  brought  against  the  plaintiff  after 
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they  had  taken  possession  of  his  property,  and  that 
they  have  been,  and  now  are,  compelled  to  hold  pos- 
session of  any  property  in  their  hands  which  may 
belong  to  him.  By  way  of  estoppel,  they  further 
admitted  that  they  took  possession  of  the  store  build- 
ing, but  pleaded  that  they  did  so  at  the  request  of  the 
plaintiff,  for  the  purpose  of  saving  expense  in  the  dis- 
position of  the  goods;  that  they  held  possession  while 
disposing  of  the  goods,  and  until  March  3,  1894,  when, 
at  plaintiff's  request,  they  surrendered  the  building  to 
him  and  have  never  since  had  the  occupancy  thereof. 
They  also  pleaded  an  estoppel  as  to  the  claim  for  rent, 
based  upon  plaintiff's  knowledge,  acquiescence  and 
consent.  These  were  the  issues  upon  which  the  case 
was  tried  in  the  lower  court.  The  jury  returned  a 
verdict  for  plaintiff  in  the  sum  of  two  thousand  six 
hundred  dollars, — two  thousand  five  hundred  dollars 
as  actual  damages,  and  one  hundred  dollars  exemplary. 
A  motion  for  a  new  trial  was  overruled,  and  defend- 
ants appeal. 

Except  such  as  call  in  question  the  rulings  on  evi- 
dence, the  assignments  are  as  follows:  "(1)  The  ver- 
dict is  contrary  to  law.  (2)  The  verdict  is  contrary 
to  the  evidence.  (3)  The  verdict  is  not  sus- 
1  tained  by  suflBcient  evidence.  (4)  The  verdict 
is  contrary  to  the  instructions  of  the  court.  {5) 
The  damages  allowed  by  the  verdict  are  excessive, 
indicating  passion  and  prejudice  on  the  part  of  the 
jurors.  ♦  ♦  *  (13)  The  court  erred  in  overruling 
the  defendants'  motion  for  a  new  trial.  (14)  The 
court  erred  in  rendering  judgment  against  either  of 
the  defendants.  (15)  The  court  erred  in  rendering 
judgment  against  the  defendant,  Geo.  B.  Kerlin,  jointly 
with  the  Ballou  Banking  Co.,  for  the  full  amount  of 
the  verdict  returned." 

The  defendants  asked  no  instructions,  nor  did 
they  except  to  any  of  those  given  by  the  court  on  its 
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own  motion.    The  motion  for  a  new  trial  was  based 
upon  seven  distinct  and  independent  grounds. 

Appellants  argue  that  under  the  undisputed 
facts  in  this  case,  an  action  at  law  for  conversion  will 
not  lie,  and  that  the  verdict  and  judgment  is  contrary 
to  the  law  and  the  evidence.  Their  contention  is 
that  this  is  a  possessory  action;  that  it  cannot  be 
maintained  unless  the  plaintiff  is  entitled  to  the  imme- 
diate possession  of  the  property  in  controversy;  and 
that,  as  mortgagees  are  by  statute  entitled  to  the  pos- 
session of  mortgaged  property,  no  action  at  law  will 
lie  against  them  for  the  conversion  of  the  property. 
We  do  not  think  there  is  any  assignment  of  error 
which  properly  raises  the  question  presented.  We 
have  held  that  assignments  similar  to  the  first,  fourth, 
thirteenth,  and  fifteenth  are  not  suflBcient.  Brigham 
V.  Retelsdorf,  73  Iowa,  712  (36  N.  W.  Rep.  715);  Tomh- 
tin  V.  Ball,  46  Iowa,  190;  Smola  v.  McCaffrey,  83  Iowa, 
760  (50  N.  W.  Rep.  16);  Kirk  v.  Lifterst,  71  Iowa,  71 
{S2  N.  W.  Rep.  106);  Duncombe  v.  Powers,  75  Iowa,  185 
(39  N.  W.  Rep.  261);  Wood  v.  Hallowell  68  Iowa,  377 
(27  N.  W.  Rep.  263);  Armstrong  v.  Killen,  70  Iowa,  51 
(30  N.  W.  Rep.  14);  Hamiltofi  Buggy  Co.  v.  Iowa  Buggy 

Co.,  88  Iowa,  364  (55  N.  W.  Rep.  496).  Conced- 
2         ing  that  the  second,  third  and  fifth  are  suflB- 

ciently  specific,  they  do  not  raise  the  question 
argued  by  counsel,  for  we  have  seen  that  the  instruc- 
tions were  not  excepted  to,  nor  is  any  error  assigned 
with  reference  to  them.  Therefore,  they  constituted 
the  law  of  the  case,  and  cannot  be  questioned  on  this 
appeal.  We  may  properly  say,  however,  that  the  case 
is  in  facts  much  like  that  of  Howery  v.  Hoover,  97  Iowa, 
581  (66  N.  W.  Rep.  772),  and  Campbell  v.  Wheeler,  69 
Iowa,  589  (29  N.  W.  Rep.  613),  wherein  we  held  that 
the  only  remedy  open  to  plaintiff  was  an  action  at 
law  for  damages. 
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II.  Appellant  also  contends  in  argument  that 
the  court  erred  in  instructing  the  jury  that,  if  they 
found  for  plaintiff,  they  might  allow  the  value  of  the 
book  accounts.  It  is  suflBcient  to  say  that  there  was 
no  exception  to  the  instruction,  and  there  is  no 
assignment  of  error  which  raises  the  question  sought 
to  be  presented.  It  is  also  said  that  there  was  no 
competent  evidence  before  the  court,  showing  what 
accounts  had  been  converted,  or  the  value  of  the 
same.  We  will  consider  the  question  as  to  the  admis- 
sibility of  certain  of  the  evidence  hereafter,  and  need 
only  to  say  at  this  time  that  there  was  evidence  from 
the  defendant  Kerlin  himself  as  to  the  accounts 
taken  by  him  and  as  to  the  amounts  thereof.  This 
being  shown,  the  presumption  arose  that  the  accounts 
were  collectible,  unpaid,  and  of  face  value.  Sadler  v. 
Bean,  37  Iowa,  439;  Latham  v.  Brown,  16  Iowa,  118. 

III.  The  court,  in  one  of  the  paragraphs  of  the 
instructions,  said  to  the  jury:  "You  are  told  that  if 
you  find  that  the  defendants  in  this  case  took  and 
converted  the  stock  of  goods,  the  books,  accounts, 
and  the  use  of  the  store  building  under  an  express 
agreement  made  with  the  plaintiff  that  they  should 
do  so,  and  subject  the  proceeds  to  the  payment  of 
debts  owed  by  the  said  plaintiff,  or  that  they  have 
done  so  with  his  knowledge  and  consent,  then  the 
conversion  of  such  stock,  accounts,  and  possession  of 
buildings  was  rightful,  and  plaintiff  cannot  recover." 
No  other  instruction  was  given  with  reference  to  the 
issue  of  estoppel.  It  is  now  insisted  that  the  verdict 
should  have  been  for  defendants,  for  the  reason  that 
the  undisputed  evidence  shows  that  the  plaintiff  had 
knowledge  of  and  consented  to  the  sale  of  goods 
without  notice.  It  appears  from  the  record  that 
there  was  conflict  in  the  evidence  upon  this  point. 
It  is  true  that  plaintiff  had  knowledge  of  the  sale, 
but  that  he  consented  thereto  is  strenuously  denied. 
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The  jury  found  for  plaintiff  on  this  issue,  and  we  can- 
not interfere. 

It  is  also  said  that  the  undisputed  evidence  estab- 
lishes such  facts  as  constitute  an  estoppel.  It  may  be 
that  under  more  explicit  instructions  the  jury  should 
have  found  such  acquiescence  on  the  part  of  the 
plaintiff  as  that  he  ought  to  be  estopped  from  ques- 
tioning the  validity  of  the  sale.  But  the  defendants 
accepted  the  instructions  as  given.  They  did  not  ask 
for  more  explicit  ones,  nor  did  they  at  any  time  move 
for  a  verdict,  or  in  any  other  manner  raise  the  ques- 
tion in  the  lower  court,  they  now  argue.  Moreover, 
there  is  no  assignment  of  error  presenting  the  question 
now  under  consideration. 

IV.  The  plaintiff  was  allowed  to  read  in  evidence, 
over  defendants'  objections,  a  paper  attached  to  the 
petition  as  an  exhibit.  This  paper  contains  a  list  of  the 
goods  and  book  accounts  which  it  is  claimed 
3  defendants  converted,  and  it  gave  not  only  the 
items  of  merchandise,  but  the  value  of  the  same, 
and  also  stated  the  amount  of  the  different  accounts. 
The  defendants  objected  to  the  exhibit  as  immaterial, 
irrelevant,  incompetent,  and  not  the  best  evidence. 
This  objection  was  overruled,  and  the  ruling  is 
assigned  as  error.  The  plaintiff  proved  without 
objection  that  the  list,  in  so  far  as  it  referred  to  claims 
and  books  of  account,  was  true  and  correct,  except  as 
to  one  item.  The  witness  through  whom  this  proof 
was  made  said  she  had  a  list  of  the  book  accounts 
which  the  defendants  had  taken,  and  that  upon  com- 
parison she  found  the  one  attached  to  the  petition 
was  correct  except  as  to  this  one  item.  This  same 
witness  also  testified  that  the  exhibit  attached  to 
plaintiff's  petition  was  made  by  her;  that  she  had  had 
fifteen  months'  experience  in  the  grocery  business; 
that  the  prices  aflBxed  to  the  several  items  of  merchan- 
dise were  the  fair  market  prices  of  the  same  in  1893, 
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and  that  the  entire  stock  was  worth  about  two  thou- 
sand dollars.  After  this  preliminary  proof  was 
adduced,  plaintiff  offered  in  evidence  the  whole  of 
the  exhibit  attached  to  the  petition.  The  court,  in 
ruling  upon  the  defendants'  objection,  said,  "If  it 
is  offered  for  the  purpose  of  showing  the  description 
of  the  property  you  may  have  it."  Plaintiff's 
counsel  then  said:  "It  is  for  the  purpose  of  showing 
the  character  and  general  description  of  the  stock.'' 
The  objections  were  thereupon  overruled.  It  is  true, 
that  nothing  was  said  in  the  formal  charge  of  the 
court  as  to  the  purpose  of  this  evidence,  or  as  to  the 
weight  to  be  given  it,  but  defendants  asked  no  instruc- 
tions with  reference  to  it,  and  did  not  except  to  the 
charge  as  given.  It  seems  to  us  that  the  exhibit  was 
properly  in  evidence  for  the  purpose  for  which  it  was 
offered.  And  it  is  probably  true,  that  it  was  admissi- 
ble as  a  schedule  of  the  goods  and  accounts,  with  the 
prices  and  amounts  affixed,  to  aid  the  jury  in  their 
consideration  of  the  case.  See  Howard  v.  McDonough, 
77  N.  Y.  592;  Bradner,  Ev.  pages  308  310,  section  24. 
But,  aside  from  all  this,  the  defendant  Kerlin,  on  his 
examination,  testified  that  the  schedule  attached  to 
the  petition,  "is  a  complete  list  of  accounts  shown  by 
the  books  taken  possession  of  by  us,  under  the  assign- 
ment of  Patrick  Casey;"  so  that,  as  to  the  list  of 
accounts,  there  was  no  prejudice,  even  if  there  was 
error  in  admitting  the  schedule  in  the  first  instance. 
It  i^  also  shown  that  the  witness,  who  made  the 
exhibit,  identified  it  as  being  a  correct  list  of  the  stock 
of  goods;  that  she  made  it  from  an  invoice  which  she 
helped  to  take,  and  which  she  knew  to  be  correct; 
and  she  further  said,  that  the  values  affixed  were  true 
and  correct.  Now,  under  the  rule  announced  in  Brad- 
ner on  Evidence,  at  the  pages  before  cited,  the  list  was 
admissible,  not  as  proving  anything  of  iiself,  but  as  a 
detailed  statement  of  the  items  testified  to  by  the 
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witness.  This  was  the  purpose  for  which  the  court 
admitted  the  exhibit,  and  the  trial  judge  did  not  abuse 
the  discretion  vested  in  him  in  such  matters.  McCor- 
mick  V.  Railroad  Co.,  49  N.  Y.  303:  Acklen  v.  Hickman,  63 
Ala.  494;  2  Rice,  Ev.  pages  745,  746.  It  is  also  said  in 
argument,  that  the  witness  who  testified  as  to  the 
value  of  the  goods  and  accounts,  was  not  competent  to 
give  an  opinion  with  reference  thereto.  There  is  no 
assignment  of  error  raising  this  question,  and  we  can- 
not consider  it. 

V.  Complaint  is  made  of  the  ruling  of  the  court 
allowing  plaintiff  to  introduce  five  certain  chattel 
mortgages  made  by  plaintiff  to  defendants,  which  had 
been  satisfied  and  released  before  this  action  was  com- 
menced. It  is  true,  as  contended  by  counsel,  that 
defendants  were  making  no  claims  under  these  mort- 
gages, but  it  appears  that  they  all  secured  the  same 
debt,  and  each  in  order  was  a  renewal  of  a  former 

mortgage,  and  the  one  on  which  defendants 
4         relied  was  the  last  of  the  series.    They  were  all 

properly  in  evidence  as  explaining  the  transac- 
tions between  the  parties,  and,  while  not  controlling 
and  probably  not  very  material,  yet,  as  a  part  and 
parcel  of  the  dealings  of  the  parties,  and  as  explana- 
tory of  the  whole  transaction  between  them,  they 
were  admissible.  All  parol  testimony  as  to  what  was 
said  and  done  between  the  parties  with  reference  to 
the  making  of  the  loan  and  the  execution  of  the  vari- 
ous mortgages  was  excluded  by  the  court.  We  see  no 
prejudicial  error  in  permitting  the  mortgages  to  be 
introduced  in  evidence. 

VI.  It  is  claimed  that  the  court  was  in  error  in 
instructing  as  to  the  exemplary  damages,  for  the  rea- 
son that  such  damages  cannot  be  allowed  in  actions 
of  this  character.  SuflBcient  is  it  to  say  with  refer- 
ence to  this  claim  that  the  instructions  were  not 
excepted  to,  and  the  assignments  of  error  raise  no 
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such  question  as  is  argued.  It  is  also  said  that  there 
is  no  evidence  to  support  any  such  allowance.  We  do 
npt  think  this  question  is  presented  by  the  assign- 
ments of  error.  But,  conceding  that  it  is,  we  are  not 
prepared  to  hold  that  there  is  not  evidence  to  support 
the  instructions  of  the  court  on  this  subject.  The 
court  said  that  exemplary  damages  might  be  allowed  in 
case  the  jury  found  that  the  acts  complained  of  were 
maliciously  committed,  or  were  committed  with 
intent  to,  or  for  the  purpose  of,  oppressing  or  injuring 
the  plaintiff.  There  is  some  evidence  from  which  the 
jury  may  have  found  that  defendants  took  possession 
of  and  sold  the  goods  with  intent  to  oppress  and 
injure  the  plaintiff,  and,  while  we  would*  not  have  so 
found,  had  we  been  trying  the  case,  yet  we  cannot 
interfere  in  case  of  conflict  in  the  evidence,  for  the 
purpose  of  enforcing  our  views. 

VII.  Lastly,  it  is  contended  that  the  verdict  is 
excessive.  It  may  be  that  under  proper  issues  and 
correct  instructions,  the  verdict  is  excessive,  and 
should^  under  the  facts  proved,  have  been  for  the 
defendants.  But  we  must  take  the  case  as  we  find  it, 
and  dispose  of  it  according  to  fixed  principles  of  prac- 
tice, and  of  the  law,  as  they  should  be  applied  to  the 
issues  the  parties  have  seen  fit  to  make.  It  is  not  for 
us  to  say  what  the  issues  should  have  been.  We  look 
to  what  they  are,  to  what  the  parties  respectively 
claim.    We  have  said  many  times  in  this  opinion  that 

the  instructions  were  not  excepted  to,  and  that 
5         defendants  asked  none  in  their  behalf;  and  we 

find,  on  turning  to  the  one  with  reference  to 
value,, that  the  court  said  that,  in  the  event  the  jury 
found  there  was  a  conversion  of  the  property,  they 
should  allow  to  plaintiff  "his  actual  damages,  which 
will  be  the  value  of  the  goods,  the  value  of  the  book 
accounts,  and  the  value  of  the  rent  of  the  store  build- 
ing during  the  time  he  was  deprived  of  it,  if  he  was 
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deprived  of  it,  and  in  addition  thereto  *  ♦  ♦  you 
may  award  him  exemplary  damages."  Now,  there 
was  evidence  to  the  eflEect  that  the  stock  of  goods  was 
worth  two  thousand  dollars  (defendants'  own  witness 
says  it  was  worth  nearly  one  thousand  eight  hundred 
dollars);  that  the  rent  of  the  store  building  for  the 
time  plaintiff  was  deprived  of  it,  was  worth  one  hun- 
dred and  seventy-five  dollars;  and  that  the  books  of 
account  were  worth  one  thousand  thirty-six  dollars 
and  thirty-one  cents,  of  which  amount  the  defendants, 
under  the  instructions  of  the  court,  were  allowed  to 
retain  the  sum  of  two  hundred  and  three  dollars.  A 
verdict,  then,  of  three  thousand  eight  hundred  dollars 
would  not  be  without  support  in  the  evidence.  It 
may  be  observed  in  passing,  that  the  presumption 
obtains  that  the  accounts  were  worth  what  they  called 
for,  and  no  affirmative  testimony  was  needed  as  to 
their  value.  See  authorities  above  cited,  and  3  Suth. 
Dam.  section  1132. 

The  injustice  of  the  verdict  is  called  to  our  atten- 
tion. We  appreciate  the  fact  that  here  is  a  verdict 
for  plaintiff  for  the  sum  of  two  thousand  six  hundred 
dollars  for  the  conversion  of  certain  goods  on  which 
defendants  held  a  conceded  and  valid  lien  for  nearly, 

if  not  quite,  two  thousand  five  hundred  dol- 
6         lars.    But  for  some  reason  defendants  did  not 

seek  to  set  off  or  recoup  their  claims  as  against 
the  plaintiff.  We  cannot  say,  then,  that  any  injustice 
has  been  done.  If  the  parties  had  a  fair  trial  on  the 
issues  as  made,  and  there  was  evidence  which  tended 
to  support  the  verdict,  it  is  not  a  case  of  injustice. 
Moreover  the  fact  should  not  be  lost  sight  of  that  the 
assignments  of  error  do  not  raise  any  questions  for 
our  consideration  other  than  the  rulings  on  evidence, 
save  these:  (1)  Is  there  sufficient  evidence  to  sup- 
port the  verdict  under  the  instructions  as  given  and 
accepted  by  defendants?    (2)  In  view  "of  the  whole 
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record,  is  the  verdict  excessive?  We  must,  as  has 
been  observed,  answer  these  questions  in  favor  of  the 
appellee.  There  being  no  prejudicial  error  in  the 
record,  the  judgment  is  affirmed. 


Billy  McGowan,  et  al.,  v.  The  Northwestern  Legion 
of  Honor,  Appellant. 

BeneTolent  Iu»urance:  forfeiture:  Waiver.  The  by-laws  of  a 
mutual  benefit  asBOciation  provided  that  *'  each  member  shall  pay 
the  amount  due  on  the  notice  of  the  collector,  within  thirty  days 
from  thii  date  of  such  notice,"  and  on  failure  to  pay  shall  stand 
suspended.  A  member  failed  to  pay  such  assessment  within 
thirty  days  from  its  date;  but,  after  the  expiration  of  that  time 
notices  of  another  assessment  were  sent  to  said  member,  request- 
ing him  to  pay  the  therein  mentioned  assessments,  due  from  him, 
to  maintain  his  standing  in  the  order,  and  reciting  that,  **to 
avoid  suspension,  this  notice  must  be  paid  on  or  before  "  a  certain 
date,  and  that,  ''the  sending  of  this  notice  shall  not  be  held  to 
waive  forfeiture  or  lapse  of  membership  by  non-payment  of  pre- 
vious assessments."  Within  thirty  days  after  the  date  of  the  last 
notice  said  member  died,  and  tender  of  the  amount  due  on  such 
assessments  was  made  within  that  time.  Held,  in  an  action  on 
the  certificate  of  membership,  that  the  sending  of  said  notices 
extended  the  time  of  payment  of  the  overdue  assessments. 

KiNNE,  J.,  concurring  specially. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T. 
M.  Giberson,  J  udge. 

Tuesday,  May  12,  1896. 

The  plaintiflEs  are  the  beneficiaries  named  in  a 
certificate  issued  by  the  defendant  coi-poration  to  John 
McGowan  for  the  sum  of  two  thousand  dollars.  The 
defendant  corporation  includes  jn  its  organization  a 
grand  council  and  subordinate  councils;  and  Cedar 
Rapids  Council,  No.  11,  is  of  the  latter,  and  John 
McGowan  was  in  his  lifetime  a  member  thereof.  The 
certificate  held  by  him  as  such  member  issued  June  30, 
1890.  McGowan  died  November  13, 1893,  and  this  suit 
is  to  recover  the  amount  named  in  the  certificate. 
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The  defendant,  for  the  payment  of  its  obligations, 
maintains  a  benefit  fund,  by  an  assessment  on  its 
membership,  through  the  agency  of  its  subordinate 
councils.  Its  laws  provide  for  the  suspension  of  sub- 
ordinate councils,  and  also  for  the  suspension  of  mem- 
bers, for  the  failure  to  pay  assessments  to  the 
subordinate  councils,  by  which  means  they  are 
enabled  to  pay  the  grand  council,  having  charge  of 
the  benefit  fund.  The  members  are  required  to  pay 
assessments  on  notice,  and  the  following  is  a  section 
of  the  laws  of  the  corporation  in  regard  thereto: 
"Sec.  75.  Assessment  Notice  by  Collector.  The  sub- 
ordinate council  having  been  notified  by  the  grand 
secretary  that  an  assessment  has  been  levied,  it  shall 
be  the  duty  of  the  collector  to  at  once  notify  every 
member  liable  to  an  assessment.  This  assessment 
notice  shall  be  in  accordance  with  a  form  prescribed 
by  the  grand  council,  and  its  date  shall  be  the  same  as 
that  of  the  notice  received  from  the  grand  secretary. 
Each  member  shall  pay  the  amount  due  on  the 
notice  of  the  collector,  within  thirty  days  from  the 
date  of  such  notice,  and  any  member  failing  to  pay 
such  assessment  within  thirty  days  shall  stand  sus- 
pended from  the  order  and  all  benefits  therefrom.  The 
collector  shall  immediately  notify  the  commander  and 
secretary  of  the  date  of  such  suspension,  and  the  com- 
mander shall  announce  the  suspension,  and  the  date 
thereof,  at  the  next  session  of  the  council,  for  the 
information  of  the  membership  only."  The  defendant 
resists  the  payment  of  the  certificate  in  suit  because 
of  a  failure  of  McGowan  to  pay  assessment  No.  63, 
notice  of  which  was  dated  September  1,  1893,  and 
hence  should  have  been  paid  on  or  before  October  1, 
1893.  It  was  not  so  paid,  and  for  that  reason,  by 
the  operation  of  the  laws  of  the  order,  McGowan 
was  a  suspended  member  from  that  date,  unless, 
because  of  matters  pleaded  in  avoidance,  the  law. 
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as  to  him,  was  not  operative.  The  following  is  the 
fourth  division  of  the  reply:  "For  further  reply, 
plaintiffs  say  that  on  the  second  day  of  October,  1893, 
defendant's  grand  secretary  notified  the  deceased, 
John  McGowan,  in  print  and  writing,  mailed  to 
him  as  required  by  defendant's  laws,  of  assessment 
No.  64  against  him;  amounting  to  one  dollar  and 
eighty  cents,  and  requiring  payment  thereof  on 
or  before  November  2,  1893,  and  that  on  Novem- 
ber 1,  189i3,  the  defendant's  grand  secretary  fur- 
ther, by  notice  in  print  and  in  writing,  mailed  to 
him,  as  required  by  defendant's  laws,  notified  the 
deceased,  John  McGowan,  of  assessment  No.  65  against 
him,  amounting  to  one  dollar  and  eighty  cents,  and 
requiring  payment  thereof  on  or  before  December  1, 
1893,  and  that  defendant  thus  and  thereby  elected  to 
treat  the  said  John  McGowan  as  a  member  of  its 
order  in  good  standing,  and  subject  to  assessment,  up 
to  the  time  of  his  death,  and  thus  and  thereby  waived 
the  alleged  non-payment  of  the  alleged  assessment 
No.  63,  mentioned  in  defendant's  answer.  Copies  of 
such  n^otices  of  said  assessments,  Nos.  64  and  65,  are 
hereunto  annexed,  marked  'Exhibits  1  and  2,'  and 
made  a  part  hereof."  It  is  alleged  in  the  next  divis- 
ion of  the  reply,  that  amounts  specified  in  the  alleged 
notices  were  paid  to  the  person  named  therein  on  the 
thirteenth  day  of  November,  1893,  and  a  receipt  taken 
therefor.  These  facts  are  pleaded  as  a  waiver  of  the 
rule  for  suspension.  Other  issues  are  in  the  pleadings. 
At  the  conclusion  of  the  evidence,  the  plaintiffs  moved 
the  court  to  direct  a  verdict  for  them,  which  it  did, 
and  overruled  a  motion  for  defendant  for  judgment  in 
its  favor.    The  defendant  appealed. — Affirmed. 

Hedges  &  Rumple  for  appellant. 
Chas.  A.  Clark  for  appellees. 
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Granger,  J. — Some  facts  disclosed  by  the  record, 
which  are  without  dispute,  should  be  stated  at  the 
outeet.  The  assessments  numbered  63,  64  and  65, 
were  mailed  to,  and  received  by  John  McGowan.  No 
payment,  nor  offer  of  payment,  was  made  on  any  of 
them  until  November  13,  1893.  On  that  day,  one 
Holmes  went  to  the  person  designated  in  the  assess- 
ment notices  (W.A.  McConkie),  and  paid  the  amount  of 
the  three  assessments  (63, 64  and  65),  and  took  a  receipt 
therefor,  as  received  from  John  McGowan.  What  was 
said  at  the  time  of  the  payment  is  stated  by  McConkie, 
in  his  testimony,  as  follows;  "Q.  Please  state  the 
conversation  between  you  and  Mr.  Holmes  at  that 
time,  in  regard  to  this  mattter  of  the  payment  of  the 
money?  A.  He  said  Mr.  McGowan  had  died  this  after- 
noon, and  on  looking  over  his  receipts  he  had  found 
he  had  been  back  two  assessments,  and  he  come  to 
see  if  he  could  pay  them.  I  told  him  I  didn't  believe 
the  company  would  receive  the  money,  but,  if  he 
desired,  I  would  send  it  in.  I  had  sent  in  all  the  pre- 
vious assessments  on  Saturday,  but  he  wanted  me  to 
send  in  his  assessment;  and  I  told  him  I  would  do  so, 
and  if  they  didn't  accept  it,  they  would,  undoubtedly, 
send  it  back  to  him.  He  was  to  pay  the  expense  of 
transmission.  That  was  the  agreement,  and  that  was 
carried  out.  I  also  told  him  I  would  write  a  letter  to  Mr. 
Rowland,  stating  the  case  to  him."  It  then  appears  that 
McConkie  forwarded  the  money  to  the  grand  secretary, 
with  information  that  McGowan  died  that  afternoon; 
and  the  money  was  promptly  returned,  with  the 
words  that,  if  alive  and  well,  he  would  have  to  pass 
an  examination  before  he  could  be  reinstated.  With 
our  view  of  the  case,  the  last  two  assessment  notices 
are  of  vital  importance,  and  we  set  out  the  important 
part  of  the  last  one;  the  other  being  the  same,  except 
it  was  dated  October  1,  and  payment  was  to  be  made 
by  November  2, 1893.    It  is  as  follows:    ** Assessment 
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No.  65.  Death  No.  74.  To  Avoid  Suspension,  this 
Assessment  Must  be  Paid  on  or  before  Dec.  1,  1893. 
Northwestern  Legion  of  Honor,  Marengo,  Iowa,  Nov. 
1,  1893.  Companion  J.  McGowan:  You  are  hereby 
notified  of  the  death  of  the  following  named  com- 
panion, who  was  entitled  to  all  the  benefits  of  the  order. 
Proof  of  death  has  been  duly  approved  by  the  proper 
authorities.  *  *  *  The  condition  of  the  grand 
treasury  requires  that  an  assessment  be  called  at  this 
time.  Assessment  No.  65,  amounting  to  $1.80,  is  now 
due  from  you;  and,  to  maintain  your  standing  in  the 
order,  such  assessment  should  be  paid  on  or  before 
Dec.  1,  1893.  You  are  authorized  to  make  payments 
to  your  secretary,  Companion  McConkie,  who  will 
deliver  to  you  the  grand  secretary's  receipt  upon  pay- 
ment. Should  you  reu^it  direct  to  grand  secretary, 
pay  exchange.  The  sending  of  this  notice  shall  not 
be  held  to  waive  forfeiture  or  lapse  of  membership 
by  the  non-payment  of  previous  assessments.  Fra- 
ternally, D.  M.  Rowland,  Grand  Secretary."  We  will 
set  at  rest  many  questions  argued,  if  we  here  say  that 
our  consideration  of  the  case  will  be  on  the  assump- 
tion that  the  defenses  pleaded  are  conclusive  against 
a  recovery,  except  for  the  legal  effect  of  the  last  two 
notices  of  assessment. 

It  is  the  law  of  the  order  that  a  member  not  in 
good  standing  is  not  entitled  to  share  in  the  benefit 
fund,  and  one  suspended  is  not  in  good  standing.  It  is 
an  express  provision  of  the  law,  which  is  a  part  of  the 
contract  fixing  the  conditiuus  oi  membership,  that,  if 
assessments  are  not  paid  witbiu  thirty  days  after  the 
notice  thereof,  the  member  stands  suspended.  This 
condition  is  fixed  by  the  section  of  the  law  quoted  in 
our  statement  of  facts.  Hence,  McGowan,  after 
October  1, 1893,  was  a  suspended  member,  unless  the 
notices  had  the  effect  to  relieve  him  therefrom. 
McGowan's  relation  to  the  order  on  and  after  October 
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2,  1893,  was  known.  On  the  first  of  October,  -and 
again  on  the  first  of  November,  a  notice  issued  to 
him  directly  from  the  secretary  of  the  gi-and  council. 
What  recognition  the  notices  extend  is  best  known 
by  the  contents.  The  first  language  of  the  one  set 
out  is  that  of  caution  "to  avoid  suspension"  by  pay- 
ing the  assessment  then  being  made,  "on  or  before 
December  1,  1893."  It  then  notifies  him  of  the 
death  of  a  companion,  and  then  requires  him  to 
make  payment  of  the  assessment  due  from  him,  in 
order  to  maintain  his  standing  in  the  order,  and 
names  the  persons  to  whom  payment  can  be  made. 
The  law  above  quoted  requires  that  when  a  member 
is  suspended,  the  collector  shall  immediately  notify 
the  commander  and  secretary  of  the  suspension,  and 
the  commander  shall  announce  the  suspension,  and 
the  date  thereof,  at  the  next  session  of  the  council, 
for  the  information  of  the  members.  The  collector  of 
the  council  is  to  notify  the  grand  secretary  of  all  sus- 
pensions. Assuming  that  the  method  of  procedure  as 
to  the  notices  is  authorized  by  the  laws  of  the  order, 
we  do  not  see  any  other  conclusion,  except  that 
McGowan,  after  the  receipt  of  the  last  notice,  was 
entitled  to  make  payment  in  accordance  with  its 
terms.  For  what  other  purpose  did  it  issue?  On  the 
day  that  McGowan  would  have  stood  suspended,  he 
was  notified  of  an  assessment  to  be  paid  by  November 
2,  and  before  that  date  he  was  notified  to  pay  another 
before  December  2,  and  all  for  the  purpose  of  main- 
taining his  standing  in  the  order.  It  seems  to  us  the 
notice  gave  him  the  legal  right  to  make  the  payment 
within  the  time.  The  last  clause  of  the  notice  is  as 
follows:  "The  sending  of  this  notice  shall  not  be  held 
to  waive  forfeiture  or  lapse  of  membership  by  non- 
payment of  previous  assessments."  This  language 
indicates  an  understanding  that  the  notice  was  being 
sent  to  a  person  liable  to  forfeiture  or  a  lapse  of 
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metnbership;  and  the  query  arises,  why  send  them  to 
such  a  person,  if  he  was  already  to  be  treated  as  a  sus- 
pended member?  It  will  be  seen  that  the  clause  does 
not  provide  against  waiver  if  payment  shall  be  made. 
We  take  it  to  be  a  mere  provision  ag?-?nst  waiver  if 
the  notice  is  not  complied  with,  for  surely  the  notice 
is  sent  to  induce  compliance.  Without  the  last  clause 
of  the  notice,  the  rule  we  indicate  is  hardly  open  to 
question.  It  issued  to  a  person  known  to  be  under 
suspension  by  the  letter  of  the  law,  and,  in  unmistak- 
able terms,  recognized  him  as  under  obligations  for  the 
payment  of  assessments  made  after  the  date  of  the 
suspension,  and  warned  him  that,  to  avoid  suspension, 
this  assessment  must  be  paid  on  or  before  December  1, 
1893.  The  natural  understanding  from  the  notice 
would  be  that  he  was  not,  by  the  order,  regarded  as 
suspended.  It  is  not  to  be  correctly  said  that  the  lan- 
guage of  the  last  clause  -  rendered  the  notice  of  no 
force  in  a  case  where  there  was  a  previous  lapse  of 
membership,  by  the  letter  of  the  law;  for,  if  that  con- 
struction obtains,  there  could  have  been  no  purpose  in 
sending  the  notices,  unless  it  was  to  improperly  obtain 
the  money,  and  that  is  neither  claimed  nor  thought. 
There  is  some  controversy  over  the  fact  of  whether 
McGowan  died  before  or  after  the  payment  on  Novem- 
ber 13.  It  is  clear  that  the  death  and  payment  were 
near  the  same  time,  and,  as  we  view  the  record,  the 
presumption  would  be  that  it  was  paid  before,  in  the 
absence  of  evidence  to  show  the  contrary.  But,  in 
any  event,  if  the  time  of  payment  was  extended  to 
December  2,  1892,  the  death  would  not  defeat  a  right 
of  recovery,  if  payment  was  made  within  the  time. 
The  judgment  is  affirmed. 

KiNNE,  J. — I  concur  in  the  judgment  .of  the 
aflSrmance,  but  place  my  judgment  upon  grounds  not 
discussed  in  the  opinion.    I  am  not  willing  to  assent 
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to  the  views  of  the  opinion,  as  I  do  not  think  a  proper 
construction  is  therein  given  to  the  provisions  of  the 
assessment  notice. 


State  op  Iowa  v.  Heney  Weston,  Appellant. 

Instractions:  harmless  error.  A  refusal  to  instruct,  on  a  prose- 
cution for  murder  against  a  city  peace  officer  for  killing  a  man  in 
1  attempting  to  arrest  him  while  quelling  a  disturbance  at  a  dance 
hall  just  outside  the  city  limits,  that  the  accused  had  the  right 
to  exercise  the  duties  of  his  office  outside  the  corporation  limits, 
even  if  erroneous,  is  cured  by  giving  an  instruction  to  the  effect 
that  accused  or  any  other  person,  might  have  lawfully  arrested  the 
deceased  and  taken  him  into  custody  if  he  was  engaged  in  a 
breach  of  the  peace. 

Appeal  from  Jackson  District  Court.  -Yloi^,  William  P. 
Brannan,  Judge. 

Tuesday,  May  12,  1896. 

The  defendant  was  indicted  for  murder  in  the 
first  degree.  He  was  convicted  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  penitentiary  for 
eighteen  months,  and  he  appeals. — Affirmed. 

D.  A.  Wynkoop  and  Eli  Cole,  Jr.  for  appellant. 

MUton  Eemley,  attorney  general,  and  Levi  Keek, 
county  attorney  for  the  state. 

Rothrock,  C.  J. — I.  Counsel  for  appellee  filed  a 
motion  to  strike  the  evidence  from  the  record,  upon 
the  ground  that  it  was  not  preserved  by  a  bill  of  excep- 
tions within  the  proper  time.  The  motion  is  overruled. 
There  is  doubt  in  our  minds  whether  the  motion  is 
well  taken,  and  as  this  is  a  criminal  case,  and  the  sus- 
taining of  the  motion  would  not  affect  the  result  or 
conclusion,  we  have  reached  on  the  merits  of  the  case, 
it  is  better  that  this  disposition  be  madp  of  the  motion. 
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II.  There  is  much  complaint  made  by  counsel  for 
the  defendant  in  reference  to  aHeged  misconduct  of 
counsel  for  the  state,  in  the  course  of  the  trial  in  the  dis- 
trict court.  This  consists  of  improper  remarks  made 
in  argument  to  the  jury,  and  in  alleged  professional 
statements  made  by  one  of  the  counsel  during  his 
address  to  the  jury.  We  have  examined  these  objec- 
tions. They  are  presented  in  such  a  way  that  it  is 
very  diflBcult  to  determine  to  what  the  objections 
relate.  Some  of  the  alleged  objectionable  language 
was  not  properly  made  of  record;  and,  even  if  it  were, 
we  do  not  think  it  would  require  us  to  reverse  the 
judgment  for  the  misconduct  of  counsel.  We  have 
disposed  of  this  question  in  this  general  way,  because 
it  would  require  many  pages  of  an  opinion  to  set  out, 
discuss,  and  dispose  of  all  the  points  made  by  counsel 
on  this  feature  of  the  case.  The  proper  disposition  of 
the  matter  demands  no  elaborate  consideration.  The 
mere  reading  of  the  record  discloses  without  question, 
that  the  defendant  was  fairly  tried,  so  far  as  the  acts 
and  conduct  of  the  prosecuting  attorneys  was  involved. 

III.  The  indictment  was  for  the  murder  of  one 
Hiram  Hoover.  It  is  conceded  that  Hoover  was  killed, 
and  that  he  came  to  his  death  by  being  shot  by  the 
defendant  with  a  revolver.  It  is  not  claimed,  in  behalf 
of  the  defendant,  that  the  fatal  shot  was  accidental. 
The  revolver  was  discharged  by  the  defend- 
ant at  the  deceased,  purposely  and  intention- 
ally. The  defense  relied  upon  is  two-fold:  (1) 
That  the  killing  was  excusable,  as  being  in  self- 
defense;  and  (2)  that  the  defendant  was  a 
peace  oflBcer,  and,  while  engaged  in  arresting  the 
deceased  for  a  breach  of  the  peace,  he  was  opposed 
with  such  resistance,  that  it  was  necessary  for  the 
defendant  to  kill  or  disable  the  deceased  by  the  use 
of  the  revolver.  The  appeal  is  presented  to  us  upon 
an  immense  record.    The  killing  occurred  at  a  ball,  or 
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(lance,  and  many  of  those  present  were  examined  as 
witnesses,  so  that  the  record  shows  that  the  taxable 
costr  amounted  to  more  than  one  thousand  four  hun- 
drea  dollars.  The  manner  in  which  the  case  is  pre- 
sented in  this' court  has  made  it  necessary  to  examine 
and  scrutinize  the  evidence  very  closely.  In  the  open- 
ing statement  of  the  argument  in  behalf  of  the  appel- 
lant, facts  are  stated  which  we  do  not  find  in  the 
record,  and  the  affray  which  led  up  to  the  homicide  is 
described  apparently  without  much  regard  to  the  tes- 
timony of  the  witnesses.  As  an  example,  in  the 
statement  of  facts  it  is  said  the  deceased  was  in  the 
act  of  striking  defendant,  when  defendant  drew  his 
revolver,  "and  ducked  his  head"  to  avoid  the  blow 
aimed  at  him,  and  fired  the  shot.  This  is  stated  as 
though  it  was  an  established  fact  in  the  case.  An 
examination  of  the  record  shows  that  there  was  a 
very  decided  preponderance  of  evidence  that  the 
defendant  shot  the  deceieised  in  the  back,  when  he  was 
six  or  seven  feet  away  from  him.  We  merely  men- 
tion this  as  an  instance  of  the  extravagant  claims 
made  in  behalf  of  the  defendant.  We  will  now  pro- 
ceed to  state  the  actual  facts  in  the  case  as  shown  by 
the  testimony  of  the  witnesses.  It  appears  that  there 
is  a  place  in  the  suburbs  of  the  city  of  Bellevue  called 
"Harmony  Park,"  which  is  owned  by  a  number  of 
citizens  of  Bellevue,  and  it  is  used  as  a  pleasure  resort. 
There  is  a  building  in  which  there  is  a  dance  hall,  a 
ticket  oflBce,  music  stand,  and  a  bar-room.  There  was 
a  ball  appointed  for  that  place  on  the  night  of  Decem- 
ber 30, 1893.  It  does  not  appear  that  invitations  were 
issued,  nor  that  the  dance  was  expected  to  be  a  select 
gathering.  So  far  as  is  shown,  it  was  free  for  all. 
The  crowd  collected,  ^.nd  the  dance  proceeded,  and 
the  bar  was  in  full  operation,  doing  a  business  which 
appeared  to  be  satisfactory  to  the  proprietors  and  the 
customers.    Indeed,  the  evidence  tends  to  show  that 
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the .  bar  was  well  patronized.  The  defendant  was 
city  marshal  of  Bellevue.  Harmony  Park  was  out- 
side the  corporate  limits  of  the  city,  but  the  defend- 
ant attended  the  dance  for  the  purpose  of  keepinj^ 
order,  and  at  the  Harmony  Park  dance  he  was  armed 
with  a  revolver,  and  he  carried  what  is  known  as  it 
"policeman's  billy."  Another  man,  namied  Evans,  was 
present,  who  was  sworn  in  as  a  special  policeman,  to 
aid  in  maintaining  i^eace  and  order.  The  deceased 
was  a  common  laborer.  His  usual  occupation  was 
running  on  the  river  as  a  raftsman  in  summer,  and 
chopping'wood  in  winter.  He  was  married,  but  for  some 
time  before  the  ball  at  Harmony  Park  he  lived  separate 
from  his  wife.  He  lived  in  Bellevue  and  attended  the 
dance  on  the  night  of  December  30, 1893.  The  deceased 
appeared  at  the  hall  rather  late  on  that  night.  The 
dance  had  commenced  some  time  before  he  arrived. 
There  is  some  conflict  in  the  evidence  as  to  his  con- 
dition when  he  put  in  an  appearance.  It  is  quite  evi- 
dent, however,  that  he  was  intoxicated,  and  that  he 
continued  in  that  state  after  he  went  there.  He 
pushed  in  past  the  ticket  seller,  and  did  not  pay  for 
his  admission.  He  took  off  his  coat,  and  rolled  up  his 
shirt  sleeves,  and  staggered  around  among  the  people. 
After  a  time  he  put  on  his  coat.  While  his  wife  was 
on  the  floor  dancing,  he  approached  her  and  put  his 
hand  on  her  shoulder,  and  turned  her  around.  He  did 
not  injure  her,  and  it  does  not  appear  that  she  made 
any  complaint  of  his  treatment  of  her;  but  his  con- 
duct was  an  annoyance  to  the  dancers,  and  others 
present.  The  defendant  and  the  special  policeman 
(Evans)  interfered,  and  demanded  that  Hoover  should 
keep  quiet,  and  not  disturb  the  ball.  A  pei-sonal  col- 
lission  occurred  between  the  oflBcers  and  Hoover.  It 
does  not  appear  that  the  deceased  struck  either  of  the 
officers,  but  he  resisted  them,  and  it  is  probably  fair 
to  say  that  he  attempted  to  strike  the  defendant,  but 
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he  did  not  succeed  in  doing  so.  However,  we  do  not 
regard  that  as  material.  The  defendant  knocked 
Hoover  down  with  his  billy,  and  the  evidence  tends  to 
show  that  he  and  Evans  had  Hoover  down  on  the  floor 
of  the  dance  hall  more  than  once.  After  getting  on 
his  feet,  the  parties  passed  towards  the  door  leading 
into  the  bar-room,  and  about  that  time  the  deceased 
pulled  the  billy  from  the  defendant's  hands.  They  all 
crowded  through  into  the  bar-room,  and  Hoover  was 
again  thrown  on  the  floor.  He  raised  up,  and  about 
that  time  the  fatal  shot  was  fired.  The  ball  from  the 
revolver  entered  Hoover's  body  just  below  the  left 
shoulder  blade,  and  pierced  his  heart,  and  he  died 
instantly.  These  are  the  general,  and  we  may  say 
undisputed,  facts  attending  the  tragedy.  It  is  true 
that  an  ingenious  argument  is  advanced  by  defendant's 
counsel  in  support  of  the  claim  that  Hoover  was  in 
the  act  of  striking  the  defendant  when  he  was  shot. 
This  contention  is  founded  upon  the  course  of  the 
ball  after  it  entered  the  body  of  the  deceased.  But, 
however  plausible  the  theory  may  be,  it  cannot  over- 
come the  well-established  physical  fact  that  the  shot 
was  fired  at  the  back  of  the  deceased,  and  some  dis- 
tance from  him,  and  at  a  time  when  he  was  making 
no  resistance;  and,  indeed,  the  jury  were  fully  war- 
ranted in  finding  from  the  evidence,  that  the  defend- 
ant followed  out  into  the  bar-room  and  shot  the 
deceased  after  he  had  said  that  he  would  quit  the  dis- 
turbance, and  that,  when  the  revolver  was  in  sight, 
and  was  drawn  up  to  shoot,  a  bystander  attempted  to 
take  it  from  the  defendant,  and  thus  prevent  him  from 
shooting  the  deceased.  It  is  to  be  conceded  that  there 
is  a  decided  conflict  in  the  evidence  as  to  what  occurred 
during  the  disturbance.  This  probably  arises  from 
the  fact  that  beer  was  flowing  freely  at  the  park,  and 
many  of  the  witnesses  were  under  its  influence,  and 
did  not  remember  the  facts  alike. 
Vol.  98  la— 9 
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In  State  v.  Mahan,  68  Iowa,  304  (20  N.  W.  Rep. 
449)  and  (27  N.  W.  Uep.  249),  it  is  said:  "The  law  of 
self-defense  is  well  settled  in  this  state.  The  killing 
of  an  assailant  is  justified  on  this  ground  only  when 
it  is,  or  reasonably  appears  to  be,  the  only  means  of 
saving  the  life  of  the  one  assaulted,  or  of  preventing 
some  great  injury  to  his  person."  And  see,  also,  State 
V.  Cross,  68  Iowa,  180  (26  N.  W.  Rep.  62);  State  v.  Shel 
ton,  64  Iowa,  333  (20  N.  W.  Rep.  459;  State  v.  Malay,  44 
Iowa,  104;  State  v.  Jones,  89  Iowa,  182  (56  N.  W.  Rep. 
427).  The  court  fully  and  correctly  instructed  the 
jury  upon  the  law  of  self-defense,  but  complaint 
1  is  made  because  the  court  did  not,  in  its  instruc- 

tions, direct  the  jury  that  the  defendant  had  the 
right  to  exercise  the  duties  of  his  office  outside  the 
corporate  limits  of  the  city  of  Bellevue.  The  follow- 
ing (among  other)  instructions,  were  given,  as  to  the 
right  and  authority  of  the  owners  of  Harmony  Park 
and  their  agents,  to  maintain  order  at  the  dance: 
"(42)  It  was  the  duty  of  the  proprietor  of  said  park  to 
see  that  good  order  was  maintained  during  the  con- 
tinuance of  the  dance  or  ball,  to  quell  all  disturbances, 
and  to  protect,  as  far  as  lay  in  their  power,  any  one 
present  at  it,  and  taking  part  in  the  dance,  from 
assault  or  violence.  They  had  the  right  to  remove 
from  the  premises  any  one  who  was  creating  disturb- 
ance, or  making  assault  upon  any  one  present,  and 
this  they  could  do  by  force.  To  secure  good  order, 
and  to  prevent  tumult  and  disturbance,  they  had  the 
right  to  employ  such  persons  as  they  deemed  neces- 
sary and  proper  for  such  purpose.  (43)  The  defend- 
ant, it  is  undisputed,  was,  at  the  time  of  the  homicide, 
marshal  of  the  town  of  Bellevue,  and  the  said  park, 
it  appears,  was  just  outside  o^  the  corporate  limits  of 
said  town.  As  marshal  of  the  town  of  Bellevue,  the 
authority  of  the  defendant  as  a  peace  officer  would  not 
extend  beyond  its  corporate  limits;  but,  while  this 


May  1896]  Statb  op  Iowa  v.  Westok.  131 

may  be  true,  yet,  if  he  was  employed  by  the  proprietors 
of  said  park  to  be  present  at  said  dance  to  aid  in  pre- 
serving peace  and  good  order,  and  was  there  for  that 
purpose,  to  that  extent,  he  would  be  representing  the 
proprietors  of  the  park,  and  could  exercise  such  power 
as  they  could  in  these  particulars—  that  is,  in  main- 
taining order  and  removing  disorderly  persons.  But, 
independently  of  all  this,  any  private  individual  would, 
under  the  law,  have  the  right  to  arrest  without  war- 
rant, and  take  into  custody,  any  one  who  was  at  the 
time  engaged  in  a  breach  of  the  peace."  It  will  read- 
ily be  seen  that  these  instructions  required  the  jury  to 
regard  the  defendant  as  authorized,  by  reason  of  his 
appointment,  by  the  proprietors  of  the  place,  or  inde- 
pendent of  any  appointment,  to  arrest  the  deceased 
and  take  him  into  custody,  if  he  was  engaged  in  a 
breach  of  the  peace.  The  effect  of  the  instructions  was 
to  give  the  defendant  power  and  authority  in  making 
an  arrest,  the  same  as  if  his  jurisdiction  extended 
beyond  the  corporate  limits  of  Bellevue.  The  court 
further  instructed  the  jury,  in  substance,  that  if  it 
was  the  purpose  of  tJ3e  defendants  to  arrest 
and  remove  Hoover,  and  he  resisted  the  defendant, 
then  he  had  the  right  to  use  such  a  degree  of  force  as 
was  reasonably  necessary  to  reduce  him  to  submis- 
sion; and,  if  the  resistance  was  violent  and  deter- 
mined, the  defendant  was  not  required  to  make  nice 
calculations  as  to  the  degree  of  force  necessary  to 
accomplish  the  purpose.  These  and  other  instruc- 
tions are  in  line  with  well  settled  rules  of  law  defin- 
ing the  means  which  may  be  employed  in  making 
arrests.  To  excuse  the  taking  of  life  in  making  an 
arrest,  it  must  be  shown  that  the  killing  was  neces- 
sary to  effect  the  object.  Some  of  the  cases  upon  the 
subject  go  to  the  extent  of  holding  that,  to  excuse  the 
taking  of  life,  it  must  appear  that  it  was  absolutely 
necessary,  in  order  to  make  the  arrest  and  secure  the 
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prisoner.  See  1  Am.  &  Eng.  Enc.  Law,  pages  745-746. 
As  there  is  no  evidence  in  this  case  that  any  such 
necessity  to  take  life  existed,  we  express  no  opinion 
as  to  what  will  excuse  the  killing  of  a  person  by  one 
making  an  arrest. 

Other  questions  are  discussed  which  are  not  of 
suflBcient  importance  to  demand  special  mention. 
The  judgment  of  the  district  court  is  affirmed. 
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m    aiel        WiUs:    dower.    A  will  devising  and  bequeathing  to  testator's  wife 

™  aU  the  remainder  of  his  estate  after  the  payment  of  his  lawful 

debts,  to  have  and  possess  the  same  during  her  natural  life,  with 
power  to  use  and  dispose  of  so  much  of  the  personal  estate  as  she 
may  deem  proper,  or  as  may  be  necessary  for  her  support,  with 
remainder  over  to  testator's  children  after  her  death, — does  not 
show  an  intention  on  part  of  the  testator  that  such  provision 
should  be  in  lieu  of  dower. 

Appeal  from  Monroe  District  Court. — Hon.  W.  I.  Babb, 

Judge. 

Tuesday,  May  12, 1896. 

The  plaintiffs  allege  that  the  parties  to  this  action 
are  the  owners,  as  tenants  in  common,  of  certain  real 
estate,  which  is  described,  and  that  it  cannot  be  equi- 
tably divided  among  its  owners.  The  prayer  of  the 
petition  is  that  the  respective  interests  of  the  parties 
in  the  land  be  confirmed,  and  that  it  be  sold,  and  for 
such  further  relief  as  may  be  proper.  Answers  to  the 
petition  were  filed;  a  demurrer  to  the  answer  of  Ma>y 
J.  Myers  (formerly  Watson)  and  Eliza  E.  Watson,  was 
overruled;  and,  the  parties  who  demurred  refusing  to 
plead  further,  a  decree  was  rendered  from  which  they 
appeal. — Affirmed 
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Mitchell  dk  Hunter  and  Wm.  A.  Nichol  for  appel- 
lants. 

T.  B.  Perry  for  appellees. 

Robinson,  J. — On  the  first  day  of  September,  1883, 
Isaac  Watson,  a  resident  of  Monroe  county,  died  tes- 
tate, seized  in  fee  simple  of  the  land  in  controversy. 
His  will  was  duly  admitted  to  probate.  In  the  year 
1893,  his  widow,  Zereldia  Watson,  died,  testate,  and 
her  will  was  also  probated.  That  made  a  bequest  of 
one  dollar  to  each  of  several  persons  named,  and  gave 
all  the  residue  of  the  estate  of  the  testatrix  to  her 
daughters,  the  appellees.  We  are  required  to  deter- 
mine whether  the  rights  conferred  upon  Zereldia  Wat- 
son by  the  will  of  her  deceased  husband  were  intended 
to  be  in  lieu  of  her  distributive  share  in  his  estate. 
The  appellants  affirm,  and  the  appellees  deny,  that 
they  were  so  intended. 

The  portions  of  the  will  which  are  material  to  a 
determination  of  the  question  presented,  are  as  fol- 
lows: "(1)  I  direct  that  all  my  funeral  expenses  and 
lawful  debts  be  first  paid  out  of  the  assets  of  my  estate. 
( 2)  To  my  beloved  wife,  Zereldia  Watson,  if  she  sur- 
vive me,  I  will,  devise  and  bequeath  all  the  remainder 
of  my  estate,  both  real  and  personal,  wheresoever  being 
and  situated,  to  have,  use,  and  possess  only  for  and 
during  her  life.  (3)  At  the  death  of  my  said  wife,  she 
me  surviving,  I  make  the  following  disposition  of  all 
my  said  property  then  had  and  held  by  her,  to- wit: 
First.  To  my  son,  George  M.  Watson,  I  will  and 
bequeath  five  dollars.  Second.  To  my  son  Milton  M. 
Watson,  I  will,  devise,  and  bequeath  the  undivided 
one-ninth  of  all  the  remainder  of  said  estate,  less  one 
hundred  dollars,  heretofore  advanced  by  me  to  him. 
Third.  To  my  son  William  F.  Watson,  I  will,  bequeath, 
and  devise  the  undiyided  two-ninths  of  m^  estate 


184  Watson  v.  Watson  [98  Iowa 

remaining  after  the  payment  of  said  five  dollars  to 
George  M.  Watson.  Fourth.  To  my  children, 
Daniel  M.  Watson,  James  P.  Watson,  Henry 
R.  Watson,  Margaret  A.  Smith,  Mary  J.  Wat- 
son, and  Eliza  E.  Watson,  I  will,  devise,  and 
bequeatii  to  each  of  them  the  undivided  one- 
ninth  of  my  said  estate  remaining  after  the 
payment  of  the  said  five  dollars  to  George  M.  Watson, 
as  aforesaid,  share  and  share  alike.  (4)  I  will  and 
bequeath  to  my  said  wife  the  right  to  use  and  dispose 
of  such  of  my  personal  estate  as  she  may  see  proper, 
or  as  may  be  necessary  for  her  support  and  mainte- 
nance, or  the  interest  of  my  estate." 

It  is  admitted  that  "the  widow  may  take  dower 
notwithstanding  a  devise  to  her  in  the  will,  unless 
there  be  an  express  provision  in  the  will  to  the  con- 
trary, or  the  claim  for  dower  be  inconsistent  with," 
and,  if  allowed,  would  defeat  some  of  the  provisions 
of  the  will.  Daugherty  v.  Daugherty,  69  Iowa,  679  (20 
N.  W.  Rep.  778).  But  the  intent  of  the  testator,  as 
shown  by  the  will,  is  to  govern,  and  it  is  claimed  that 
the  will,  as  a  whole,  clearly  shows  that  the  testator 
intended  that  the  life  estate  given  to  the  widow  should 
be  in  lieu  of  her  statutory  share.  Attention  is  called 
to  such  expressions  as  "all  the  reniainder  of  my 
estate,"  and  "all  my  said  property,"  and  it  is  claimed 
that  they  refer  in  each  instance  to  the  same  property, 
or  interests;  therefore,  that  the  third  paragraph  of 
the  will  was  intended  to  dispose  of  substantially  the 
same  property,  as  that  given  by  the  second  paragraph. 
We  do  not  think  that  is  a  necessary  conclusion  from 
the  language  of  the  will.  The  widow  was  given  the 
right  to  use  and  dispose  of  the  personal  property  of 
the  estate  in  any  manner  she  might  deem  proper,  as 
necessary  for  her  support,  or  for  the  interest  of  tiie 
estate,  but  the  interpretation  contended  for  by  the  appel- 
lants would  prevent  such  disposition  of  tiie  personal 
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property.  The  provisions  of  the  will  under  con- 
sideration are,  in  legal  effect,  so  like  those  of  the  will 
construed  in  the  case  of  Franks  v.  Wiegand,  97  Iowa, 
704  (66  N.  W.  Rep.  918),  that  both  cases  are  governed  by 
the  same  rules.  The  controlling  question  in  this  case 
was  fully  considered  and  determined  in  that.  What 
we  said  in  support  of  our  conclusions  in  that  case 
need  not  be  repeated  here.  It  is  sufficient  to  say  that, 
following  the  rule  of  that  case,  we  hold  that  the  ben- 
efits conferred  upon  the  widow  by  the  will  in  ques- 
tion, were  not  intended  to  be  in  lieu  of  dower.  The 
decree  of  the  district  court  is  therefore  affirmed. 


John  Buoenbll,  Appellant,  v.  Peter  Maroy,  et  ux. 

BTidence:  payment.  In  a  suit  in  equity  to  recover  an  amount 
aUeged  to  be  due  on  a  note,  and  to  foreclose  a  mortgage  on  land 
given  to  secure  it,  defendants  claimed  payment,  and  they  and 
their  daughter  testified  that,  when  defendant  sold  plaintiff  a 
horse,  on  which  was  a  mortgage  to  secure  past-due  notes  given 
by  one  of  defendants  and  his  son  to  plaintiff,  he  agreed  to  apply 
the  purchase  price  on  the  note  in  suit.  Plaintiff  testified  that 
there  was  no  such  agreement,  but  that  the  notes  secured  on  the 
horse  were  to  be  satisfied  first.  A  person  who  was  present  at  the 
sale,  and  was  to  buy  the  horse  of  plaintiff,  understood  the  nckorb- 
gage  thereon  was  satisfied  by  defendant's  sale  thereof  to  plaintiff. 
Another  person  testified  that  defendants  told  him  they  wished  to 
sell  the  horse  to  x>ay  the  mortgage  thereon  Held,  that  the  bur- 
den being  on  defendants  to  prove  the  note  was  paid,  and  their 
testimony  being  unreasonable,  decree  for  them  would  be  reversed, 
as  against  the  preponderance  of  evidence. 

Appeal  from  Winneshiek  District  Court. — Hon.  E.  E. 
CooLEY,  Judge. 

Wednesday,  May  13,  1896. 

Action  in  equity  to  recover  an  amount  alleged  to 
be  due  on  a  promissory  note,  and  to  foreclose  a  mort- 
gage given  to  secure  its  payment.    The  defendants 
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admit  the  making  of  the  note,  and  the  executioii  of 
the  mortgage,  but  allege  that  the  note  has  been  fully- 
paid.  There  was  a  hearing  on  the  merits,  and  a 
decree  in  favor  of  the  defendants.  The  plaintiff 
appeals. — Reversed. 

E.  R.  Acres  for  appellant. 

E.  P.  Johnson  and  George  W.  Adams  for  appellees. 

Robinson,  J. — The  note  in  controversy,  was  given 
by  the  defendants,  who  are  husband  and  wife,  on  the 
fifth  day  of  October,  1887,  for  the  sum  of  seventy- 
seven  dollars  and  fifty  cents,  with  interest  thereon  at 
the  rate  of  eight  per  cent,  per  annum,  and  was  pay- 
able one  year  after  its  date.  It  was  secured  by  a 
mortgage  on  the  homestead  of  the  defendants,  and  on 
a  small  strip  of  land  connected  with  it.  The  mort- 
gage was  also  given  to  secure  two  other  notes,  one  of 
which  was  due  in  two,  and  one  in  three  years  from 
their  date.  Both  of  them  have  been  paid.  The 
plaintiff  admits  the  payment  of  five  dollars  and 
ninety  cents  on  the  note  in  suit.  The  defendants 
claim  that,  in  addition  to  the  payment  admitted  by 
the  plaintiff,  there  have  been  paid,  in  the  price  of  a 
certain  gray  mare,  in  labor,  and  in  use  of  a  horse, 
sums  amounting  to  one  hundred  and  two  dollars,  and 
that,  the  amount  thus  paid  was  the  full  amount  due 
on  the  note.  The  plaintiff  denies  that  payments  were 
made  by  the  defendants  as  claimed,  and  alleges  that 
the  gi*ay  mare,  for  which  a  credit  of  eighty-five  dol- 
lars is  asked,  was  taken  in  part  payment  of  a  chattel 
mortgage  thereon  which  he  held.  The  district  court 
found  that  the  plaintiff  was  not  entitled  to  any  relief, 
and  adjudged  that  the  mortgage  in  suit  be  satisfied  of 
record. 
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The  gray  mare  was  sold  by  the  defendant,  Peter 
Marcy,  to  the  plaintiff,  in  September,  1891,  for  the 
agreed  price  of  eighty-five  dollars.  At  that  time  the 
plaintiff  held  the  note  in  suit,  and  two  other  notes, 
which  were  made  by  the  defendant,  Peter  Marcy,  and 
his  son.  Wash.  Marcy.  They  were  dated  November 
28, 1888,  and  were  past  due.  Each  was  for  the  sum  of 
sixty-two  dollars  and  fifty  cents,  with  interest  thereon 
at  the  rate  of  ten  per  cent,  per  annum.  They  were 
secured  by  a  chattel  mortgage  on  the  gray  mare. 
That  mortgage  also  secured  the  payment  of  the  note 
in  suit,  and  another  note  for  twenty-seven  dollars  and 
eighty  cents,  which  was  due  in  1889.  The  plaintiff 
had  indorsed  on  the  notes  for  sixty-two  dollars  and 
fifty  cents  each,  several  small  sums  as  credits  for 
money  paid,  labor  performed,  and  pigs  taken.  When 
the  mare  was  purchased  he  indorsed  on  one  of  these 
notes  a  payment  of  forty-four  dollars,  and  on  the 
other  a  payment  of  twenty-four  dollars  and  fifteen 
cents,  as  the  full  amounts  due  thereon,  and  applied 
the  remainder  of  the  purchase  price  in  the  payment 
of  several  small  sums  which  Marcy  was  owing  him. 
The  plaintiff  states  that  all  the  notes  secured  by  the 
chattel  mortgage,  excepting  the  one  in  suit,  are  paid. 
The  defendants  and  a  married  daughter  testify  posi- 
tively that,  when  the  mare  was  sold  to  the  plaintiff,  he 
agreed  to  apply  the  purchase  price  on  the  note  in  suit. 
Much  of  their  testimony  was  given  in  response  to  lead- 
ing questions,  to  which  objections  by  the  plaintiff  were 
duly  made,  and  for  that  reason  it  cannot  be  given  the 
weight  which  it  would  have  been  entitled  to  had  it 
been  given  in  response  to  proper  questions.  The 
plaintiff  testifies  positively  that  no  agreement  to 
apply  the  price  of  the  mare  on  the  note  in  suit  was 
made,  but  that  the  notes  secured  by  the  mortgage  on 
the  mare  were  to  be  first  paid.  He  is  corroborated 
in  part  by  Ed.  Jewell,  who  had  agreed  to  take  the 
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mare  from  tiie  plaintiff  at  the  price  he  was  to  allow 
for  her,  and  was  present  for  the  pur]}ose  of  taking  her 
away.  He  knew  of  the  mortgage  on  the  mare,  and 
understood  that  it  was  released  by  the  sale.  A  few 
days  before  that  time,  a  young  man,  named  Bartie 
Bucknell,  had  been  told  by  the  plaintiff,  that  he  had 
a  mortgage  on  the  mare,  and  desired  Bartie  to  pur- 
chase her.  In  consequence  of  what  was  said  to  him, 
Bartie  went  to  Peter  Marcy,  and  was  told  by  him  that 
he  wished  to  sell  the  mare  to  pay  the  mortgage  on  her, 
which  the  plaintiff  held. 

The  presumptions  which  naturally  arise  from  the 
admitted  facts,  are  in  favor  of  the  plaintiff.  Having 
i  mortgage  on  real  estate  to  secure  the  note  in  suit, 
ind  a  mortgage  on  the  mare  to  secure  other  notes,  it 
would  be  contrary  to  ordinary  business  usage  for  him 
bo  waive  his  right  to  apply  the  price  of  the  mare  to 
the  payment  of  the  notes  which  were  secured  only  by 
bhe  mortgage  on  her,  and  use  it  for  the  payment  of  a 
Qote  which  was  otherwise  secured.  The  labor,  for 
which  the  largest  credit  on  the  note  in  suit  was 
claimed  by  the  defendants,  was  performed  by  the  son, 
who  signed  the  two  notes,  on  one  of  which  credit  for 
his  labor  was  given.  It  is  probable  that  the  son 
iesired  credit  for  his  labor  to  be  given  on  a  note  on 
which  he  was  liable,  rather  than  on  another.  How- 
ever that  may  have  been,  it  appears  that  a  settlement 
between  the  plaintiff  and  Peter  Marcy  in  regard  to 
the  credit  due  the  latter  for  labor  was  had,  and  the 
indorsements  were  made  pursuant  to  that  settlement. 
The  burden  is  on  the  defendants  to  prove  that  the 
note  in  suit  was  paid.  Their  testimony  is,  in  some 
respects,  unreasonable,  and  fails  to  convince  us  that 
their  claims  are  well  founded.  After  a  careful  exam- 
ination of  the  record  submitted  to  us,  we  reach  the 
conclusion  that  the  defendants  have  failed  to  estab- 
lish their  defense  in   any  particular,  and  that  the 
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preponderance  of  the  evidence  shows  that  the  plaintiff 
is  entitled  to  the  relief  he  demands.  The  decree  of  the 
district  court  is  therefore  bbvebsed. 


State  OF  Iowa  v.  Augusta  Fbetig,  Appellant. 

CrlailBal  Lair:    husband  and  wife:    Goereimu    On  the  trial  of 
one  jointly  indicted  with  her  husband  for  the  unlawful  selling  of 

2  Intoxicating  liquors,  where  the  evidence  shows  that  she  acted 
under  the  express  orders  of  the  husband,  who  had  complete  con- 
trol over  her,  it  is  proper  to  charge  that,  in  0f*der  to  raise  the 
pr^umption  of  coercion,  it  is  sufficient  if  the  husband  was  about 
the  premises,  even  though  in  another  room,  if  the  wife  was  so 
immediately  near  him  as  to  be  fairly  held  under  his  control. 

SviDBNOE.    Evidence  of  declarations  of  a  husband  that  his  wife  was 

3  running  a  saloon  in  her  own  name,  and  that  he  had  nothing  to  do 
with  it,  which  is  objected  to  as  incompetent,  is  inadmissible  as 
hearsay,  on  the  prosecution  of  the  wife  for  maintaining  a  nuisance 
by  the  sale  of  intoxicating  liquors. 

Same.    Evidence  of  the  conviction  of  one  jointly  indicted  with  def end- 

4  ant  on  a  criminal  prosecution  has  no  tendency  to  prove  that 
defendant  is  innocent,  and  is  inadmissible. 

PBAonOE:    Indictment.    That  a  person  not  a  member  of  the  grand 

jury  was  present  before  it  and  advised  with  it  concerning  an 

1    indictment  is  not  ground  for  setting  aside  the  indictment,  under 

Iowa  Code,  section  4337,  unless  it  also  be  shown  that  he  was  not 

"  required  or  permitted  by  law ''  to  be  present. 

Appeal  from  Floyd  District  Court. — Hon.  P.  W.  Bubb, 

Judge. 

Wednesday,  May  13, 1896. 

The  defendant  was  indicted,  tried,  and  convicted 
npon  a  charge  of  keeping  and  maintaining  a  nuisance 
by  the  sale  of  intoxicating  liquors,  and  she  appeals,— 
Beversedf 
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8.  W.  Woodhouse  for  appellant. 

Frank  Lingenf elder j  county  attorney,  and  Milton 
Bemley,  attorney  general,  for  the  state. 

RoTHROOK,  C.  J. — I.  The  defendant  filed  a  motion 
to  set  aside  the  indictment  upon  the  ground  that  H. 
J.  Fitzgerald,  who  was  not  a  member  of  the  grand 
jury,  was  present  before  the  grand  jury  during  the 
investigation  of  the  case  against  the  defendant,  and 
that  said  Fitzgerald  took  part  in  the  proceeding,  by 
examining  witnesses.  The  motion  was.  denied,  and 
complaint  is  made  of  the  ruling.  By  section  4337,  of 
the  Code,  one  of  the  grounds  for  setting  aside  an 
indictment  is,  "When  any  person  other  than  the 
grand  jurors  was  present  before  the  grand  jury,  when 
the  question  was  taken  upon  the  finding  of  the  indict- 
ment, or  when  any  person  other  than  the  grand 
jurors,  was  present   before  the  grand   jury  during 

the  investigation  of  the  charge,  except  as 
1         required  or  permitted  by  law."     It  appears 

from  the  showing  made  in  support  of  the 
motion,  that  Fitzgerald  was  present  before  the  grand 
jury,  and  examined  a  witness  in  part,  and  advised 
vdth  the  grand  jurors  in  regard  to  the  charge 
against  the  defendant.  But  it  does  not  appear 
that  he  was  present  when  the  vote  was  taken  on 
the  finding  of  the  indictment,  and  no  showing  was 
made  as  to  the  authority  under  which  Fitzgerald 
acted  in  the  investigation.  It  was  incumbent  on  the 
defendant  to  show  that  he  was  present  unlawfully,  or 
that,  in  language  of  the  statute,  he  was  not  "required 
or  permitted  by  law"  to  be  present.  It  is  provide!  by 
section  270,  of  McClain's  Code,  that  "the  county  attor- 
ney may  appoint  deputies  *  *  *  to  assist  him  in 
the  discharge  of  his  duties."  One  of  the  duties  to  be 
performed  is  to  attend  the  grand  jury  for  the  purpose 
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of  examining  witnesses  in  their  presence,  or  giving 
them  advice  in  any  legal  matter.  McClain's  Code, 
section  274.  It  is  very  plain  that  it  was  not  unlawful 
for  Fitzgerald  to  perform  the  service  complained  of,  if 
he  was  a  deputy  of  the  county  attorney.  And,  as 
there  was  no  showing  that  he  was  not  so  authorized, 
therfe  was  no  error  in  overruling  the  motion.  Fitz- 
gerald was  a  witness  on  the  trial,  and  testified  that  he 
was  assisting  the  county  attorney  at  the  time  the 
indictment  was  found. 

n.  The  defendant  was  indicted  jointly  with  her 
husband,  Gteorge  Fertig.  It  appears  that  they  kept  a 
room  in  their  dwelling  house  where  intoxicating 
liquors  and  other  things,  such  as  cigars  and  tobacco, 
were  kept  for  sale.  The  place  appears  to  have 
been  called  a  restaurant.  There  was  but  one 
witness  examined  on  the  trial  who  testified  to  sales 
of  liquors.  He  was  first  examined  as  a  witness  for  the 
state,  and  later  he  was  a  witness  for  the  defendant. 
It  appears  from  his  testimony  that  he  frequently 
bought  intoxicating  liquors  in  the  saloon  or  restaurant, 
and  that  he  was  always  waited  upon  by  the  defendant, 

and  that  liquors  were  not  at  any  time  directly 
2         sold  to  him  by  the  defendant's  husband.    The 

court  instructed  the  jury  upon  the  liability  of  the 
wife  as  follows:  "(7)  The  law  presumes  that  the  infiu- 
ence  of  a  husband  over  his  wife  is  such  that  she  is  not 
held  criminally  liable  for  the  unlawful  acts  done  by 
her  in  his  presence,  unless  there  is  evidence  to  rebut 
this  presumption,  and  satisfy  the  jury  that  the  wife, 
in  what  she  did,  if  anything,  was  exercising  a  free 
volition,  and  was  guilty  of  independent  criminal 
action  on  her  own  part;  and  she  cannot  be  found  guilty 
unless  you  find  that  she  was  exercising,  in  what  she 
did,  if  anything  is  shown,  a  free  will  to  do  or  not  to  do, 
and  an  independent  criminal  action  on  her  own  part 
when  in  his  presence.    (8)  It  is  not  necessary  that  the 
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hasband  should  be  in  the  actual,  physical  presence  of 
the  wife,  before  there  can  be  a  presumption  that  the 
wife  is  coerced.  If  the  husband  was  about  the  prem- 
ises, even  though  in  another  room,  or  in  another  part 
of  the  premises,  the  presumption  will  still  prevail,  if 
she  was  so  immediately  near  him  as  fairly  to  be  held 
under  his  control  or  in  his  presence/'  No  complaint 
is  made  of  these  instructions.  They  were  applicable 
to  the  evidence  in  the  case.  There  is  much  in  the 
testimony  of  the  single  witness  who  was  examined  in 
the  case  to  require  just  such  a  charge  to  the  jury, 
While  it  is  true  the  witness  testified  that  the  defend- 
ant served  him  with  the  liquors  he  bought,  yet  there 
is  much  in  his  testimony  which  tends  to  show  that  it 
was  done  under  the  express  orders  of  the  husband, 
who  had  complete  control  over  her,  as  appears  from 
the  following  testimony  of  the  witness:  "Q.  Do  I 
understand  you,  now,  that,  when  you  went  in  there 
after  drinks,  you  usually  saw  George  somewhere 
around  the  building?  A.  I  usually  saw  or  heard  him 
around  the  building  different  times  during  the  day. 
There  was  a  great  many  times  I  went  in  there  I  did 
not  go  for  drinks.  I  saw  him  part  of  the  times — not 
always— in  the  store-room,  when  I  went  in  there 
after  drinks.  At  other  times  I  didn't  see  him,  but 
heard  him.  I  heard  him  around  the  building. 
Always  heard  him  before  I  saw  him.  Augusta  was 
not  always  in  the  front  part  of  the  building  when  I 
went  in  there  for  drinks.  Q.  On  those  occasions  how 
did  you  get  the  drinks?  A.  Lots  of  times  I  didn't 
get  any.  Q.  Other  times  you  did  get  them.  Did 
George  call  her  out  to  get  them?  A.  Usually,  yes 
sir,  he  did.  He  didn't  call  her  by  name,  but  he  did. 
Q.  What  did  he  say  to  her?  A.  He  had  signals  I 
did  not  understand.  Q.  Then,  as  a  rule,  when  you 
went  in  there,  and  Augusta  was  not  in,  George  would 
call  her  out  to  wait  on  you,  did  he?    A.    I  don't  know 
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as  he  really  called  her  out  into  the  front  room  to  wait 
on  me,  but  he  made  some  sign  that  she  came  to.  I 
could  not  say  that  he  called  her  by  name,  but  he  indi- 
cated, I  suppose,  that  she  was  wanted  in  there  some 
other  way.  Q.  Can't  you  tell  how  he  indicated  it? 
A.  Sometimes  rap,  stamp  his  foot  on  the  floor.  Q. 
Don't  you  recollect  of  his  calling  her  by  name  in  any 
way?  A.  I  heard  him  call  her  'Mother.'  Didn't  call 
her  out  there.  She  usually  came,  though.  When  I 
went  in  there  and  she  was  not  there,  he  would  some- 
times holler  the  word  'Mother.'  She  usually  came. 
Then  she  would  wait  on  me  to  say  what  I  wanted, — 
cigars  or  drinks.  The  whisky,  or  stuff  I  drank  I 
sometimes  paid  five  cents  for,  sometimes  ten  cents.  I 
drank  it  out  of  a  glass.  Sometimes  an  ordinary  tum- 
bler. I  did  not  drink  a  tumblerful;  it  wouldn't  be 
full.  I  couldn't  say  how  much  it  varied  at  different 
times.  Sometimes  when  I  paid  ten  cents  I  drank  it 
out  of  the  same  kind  of  a  glass.  I  guess  the  stuff  I 
paid  five  cents  for  was  as  near  whisky  as  the  ten  cent 
drink  was.  He  said  his  wife  was  running  the  res- 
taurant there,  that  he  had  nothing  to  do  with  it." 
The  witness  also  stated  that  the  defendant  acted  at 
all  times  when  he  got  liquors  as  though  she  was  afraid 
of  her  husband;  that  he  swore  at  her;  that  he  gener- 
ally talked  in  German  when  he  was  swearing,  but  that 
the  swearing  came  in  English,  "and  the  balance  was 
German,  kind  of  mixed  up."  It  will  be  seen  from  the 
above  statement  of  facts  sworn  to  by  the  witness,  that 
the  important  question  in  the  case  was  whether  the 
wife  was  so  under  the  control  of  the  husband  as  not 
to  be  criminally  liable  for  waiting  on  the  customers. 
After  the  cross-examination  of  the  witness,  a  part  of 
which  is  above  set  out,  the  plaintiff  re-examined 
him  as  follows:  Direct  resumed:  "I  do  not  know  in 
whose  name  this  business  was  carried  on.  Q.  Tou 
had  a  conversation  with  George,  in  which  you  tried 
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to  get  liquor  of  him.    What  did  he  tell  you  in  reference 
to  having  anything  to  do  with  the  business  him- 

3  self,  in  that  conversation?    (Defendant  objects 
on  the  ground  that  it  is  improper  in  this  case. 

Overruled.  Defendant  excepts.)  A. .  He  told  me  he  had 
nothing  to  do  with  the  business.  Q.  Who  did  he  tell 
you  was  running  the  business,  if  anything,  in  that  con- 
ver^tion?  (Defendant  objecte  on  the  ground  that  it  is 
improper  and  incompetent,  and  a  cross-examination  of 
their  own  witness.  Overruled.  Defendant  excepts.) 
A.  He  said  his  wife  was  running  the  restaurant;  that 
he  had  nothing  to  do  with  it."  Defendant  objected  to 
this  testimony,  and  the  objection  was  overruled.  The 
ruling  of  the  court  upon  admitting  this  evidence  is 
the  principal  question  in  the  case.  We  can  discover 
no  ground  upon  which  it  can  be  sustained.  It  appears 
to  us  to  be  the  merest  hearsay.  It  is  no  part  of  a 
transaction  or  conversation  called  out  by  the  defend- 
ant in  cross-examination.  The  witness  had  made  no 
reference  to  any  conversation  with  the  husband  as  to 
who  was  proprietor  of  the  establishment.  Indeed, 
there  is  no  evidence  in  the  case  tending  to  show  that 
the  wife  wm  carrying  on  an  independent  business,  nor 
that  she.  owned  the  stock  in  trade,  or  the  building. 
About  all  that  does  appear  is  that  she  came  when  he 
stamped  his  foot  and  called  for  her,  and  tremblingly 
waited  on  customers. 

III.  The  defendant  offered  in  evidence  the  record 
of  the  trial  of  George  Fertig  upon  this  indictment  at 
a  prior  term  of  the  district  court,  from  which  it 
appears  that  he  was  convicted,  and  sentenced  to  pay 
a  fine  of  five  hundred  dollars  and  costs,  and  to  stand 
committed  to  jail  for  one  hundred  and  seventy- 

4  five  days,  in  default  of  payment  of  the  judgment. 
The  court,  on  the  objection  of  the  prosecution, 

refused  to  permit  this  evidence  to  be  introduced,  and 
this  ruling  of  the  court  is  the  subject  of  complaint. 
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The  ruling  was  right.  It  is  only  necessary  to  say,  in 
sustaining  the  action  of  the  court  in  this  respect,  that 
where  two  persons  are  jointly  indicted  for  the  same 
offense,  the  fact  that  one  of  them  has  been  convicted, 
is  no  evidence  tending  to  show  that  the  one  on  trial 
is  not  guilty.  For  the  error  in  admitting  evidence  of 
the  declarations  of  George  Fertig,  that  his  wife  was 
proprietor  of  the  nuisance,  the  judgment  of  the  dis- 
trict court  is  REVERSED. 
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Mart  E.  MoClajn,  Appellant,  v.  Luoinda  Capper,  et  al. 

I  98    146 

Appeal:    jurisdiction.  Where  at  the  close  of  plaintiff's  evidence,    U8  4i8 
defendant's  niotion  for  judgment  was  regularly  made  and  deter-  '*J^®  *j^ 

2  mined,  the  appellate  court  has  jurisdiction  to  consider  the  merits  hi30  6i4 
of  the  controversy. 

Practice:    adjudication   by   demurrer.    Ck>de,    section  2650,  as 

1    amended  by  Acts    Twenty-fifth  General  Assembly,  chapter  96, 

provides  that  when  a** demurrer  shall  be  overruled,  and  the 

3  party  demurring  shall  answer  or  reply  *  *  *  the  sufiQciency  of 
the  pleadings  thus  attacked  shaU  be  determined  as  if  no  demurrer  m 
had  been  filed.  No  pleading  shall  be  held  sufficient  on  account  of  a 
failure  to  demur  thereto."  Held,  that  the  overruling  of  a 
demurrer  to  a  petition  by  one  judge  did  not  preclude  another  from 
holding  the  petition  sufficient,  by  granting  defendant's  motion  for 
judgment  at  the  close  of  plaintiff's  evidence. 

Will:    construction.    Under  a  clause  in  a  will  reciting,  **  When 
my  youngest  child  arrives  at  full  age,  I  desire  that  the  real  estate 

4  be  equally  divided  between  my  children,  their  heirs,  or  survivors 
of  them,"  said  children  took  no  vested  interest  in  the  land  until 

5  the  youngest  child  attained  majority,  and  therefore  a  devise  of 
her  intei*e8t  therein  by  one  who  died  before  that  time,  passed  no 
title  thereto. 


Appeal  from  Mahaska  District   Court. —  Hon.   A.   R. 
Dewey,  Judge. 

Wednesday,  May  13,  1896. 
Vol.  98  la— 10 
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Action  for  the  partition  of  real  estate.  The  ascer- 
tainment of  the  respective  interests  involves  the  con- 
struction of  a  will.  John  Capper  died  testate  in 
Mahaska  county,  Iowa,  in  1867,  and  his  will  was  in 
November  of  that  year  admitted  to  probate.  The 
following  are  three  paragraphs  of  his  will:  ''First.  I 
will  and  declare  that,  as  soon  after  my  death  as  prac- 
ticable, my  just  debts  and  funeral  expenses  be  paid, 
and  that  a  cei-tain  tract  of  land,  containing  four  (4) 
acres,  described  in  a  deed  from  John  S.  Henry  to  John 
Capper,  dated  June  16th,  1853,  and  recorded  on  pages 
10  and  11,  vol.  E,  of  tho  Rocord.;  of  Mahaska  County, 
Iowa,  be  sold.  Second.  I  will  and  bequeath  to  my 
beloved  wife,  during  the  minority  of  my  children,  the 
entire  use  and  benefit  of  my  real  estate,  for  the  pur- 
pose of  supporting  and  educating  my  children;  and, 
when  my  youngest  child  arrives  at  full  age,  I  desire 
that  the  real  estate  (after  my  wife's  dower  interest  is 
set  off  to  her  herein)  be  equally  divided  between  my 
children,  viz.  Margaret  Jane,  Rose  Ann,  Oscar  S.,  Flora 
E.,  Harvey  M.,  and  John  K.,  their  heirs,  or  survivors 
of  them.  Third.  I  will  and  bequeath  to  my  daughter 
Mary  Elizabeth,  who  resides  in  the  state  of  Indiana, — 
she  having  been  raised  by  her  grandfather, — the  sum 
of  twenty-five  dollars,  to  be  paid  to  her  by  my  exec- 
utor on  final  settlement  of  my  estate;  and,  if  there  is 
not  a  suflBcient  personal  estate  to  pay  said  legacy,  the 
•same  to  be  paid  out  of  my  real  estate."  Mary  Eliz- 
abeth, mentioned  in  the  third  paragraph,  is  the  plaint- 
iff, and  daughter  of  the  testator  by  a  former  wife,  as 
was  rlso  Margaret  Jane,  mentioned  in  the  second  par- 
agrapn.  Lucinda  Capper  is  the  surviving  widow  of 
the  testator.  The  other  defendants  are  the  children 
of  the  testator  and  Lucinda  Capper.  It  will  be 
observed  that  the  will  gives  to  the  plaintiff  twenty- 
five   dollars,    but   no    interest   in    the   real    estate. 
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Margaret  Jane,  who  is  one  of  the  devisees  of  the  real 
estate,  died  testate  in  1869;  giving,  by  her  will  all  her 
property  to  the  plaintiff.  The  youngest  child  of 
the  testator  is  of  full  age,  and  the  real  estate,  under 
the  provisions  of  the  will,  is  for  distribution.  Plaint- 
iff brings  this  action  for  partition,  claiming  an  inter- 
est of  one-seventh  of  two-thirds  because  of  the 
devise  to  her  from  Margaret  Jane  Capper.  In  her 
petition  she  recites  the  facts  as  to  the  interest 
of  each,  on  the  basis  of  her  interest  as  above 
stated,  and  she  asks  a  confirmation  thereof,  and 
for  partition  accordingly.  To  the  petition  the  defend- 
ants filed  a  general  demurrer,  which  the  court  over- 
ruled. Thereupon  the  defendants  answered,  and  to 
the  answers  there  was  a  reply.  Upon  the  issues  pre- 
sented the  cause  proceeded  to  trial.  At  the  close  of 
plaintiff's  evidence,  the  defendants  moved  for  judg- 
ment in  their  favor,  on  the  ground  that  the  undis- 
puted evidence  showed  that  the  plaintiff  had  no  interest 
in  the  land,  whatever,  which  motion  the  court  sus- 
tained, and  from  the  judgment  the  plaintiff  appealed. — 
Affirmed. 

W.  W.  Haskell  and  Liston  McMillen  for  appellant. 

L.  C.  Blanchard  for  appellees. 

Granger,  J. — I.    The  ruling  on  the  demurrer,  by 
which  the  petition  was  held  insuflBcient,  was  made  by 
Judge  Ryan,  in  December,  1894.    The  trial  in  which 
the  judgment  for  defendants  was  entered,  on 
1  motion,  was  had  in  February,  1895,  before  Judge 

Dewey.  The  evidence  in  the  case  was  merely 
to  prove  the  facts  in  the  petition,  and  there  seems  to 
be  a  practical  concession  that  the  ruling  on  the 
motion  for  judgment  was  based  on  the  conclusion  that 
the  petition  did  not  show  plaintiff  to  have  any  interest 
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in  the  land,  because  of  the  provisions  of  the  will 
in  favor  of  Margaret  Jane  Capper. 

II.  It  is  said  that  this  court  Ls  without  jurisdic- 
tion to  consider  the  merits  of  this  case,  because  the 
ordinary  forms  of  procedure  were  not  observed  in  the 
court  below.  Appellant  states,  as  facts,  that  after  the 
plaintiff  closed  her  evidence,  and  before  the  defend- 
ants introduced  any  evidence,  or  the  cause  was  argued, 
or  argument  was  waived,  or  the  cause  was  submitted, 
the  court  decided  that  the  plaintiff  had  no  interest  in 
the  land,  and  by  such  an  announcement  invited  the 
defendants  to  move  for  judgment,  which  was  done. 

The  record  does  not  sustain  the  claim  as  to  the 

2  facts.  It  shows,  as  we  have  stated,  that,  after 
the  evidence  for  the  plaintiff  closed,  the  defend- 
ants moved  for  judgment  in  their  favor,  which  motion 
che  court  sustained.  The  motion  seems  to  have  been 
regularly  made  and  determined.  There  is  nothing  in 
such  a  procedure  to  divest  this  court  of  jurisdiction  to 
determine  the  merits  of  the  controversy. 

III.  It  is  next  insisted,  that  the  ruling  by  Judge 
Ryan,  as  to  the  suflBciency  of  the  petition,  was  con- 
clusive, "for  the  reason  that,  under  our  system  of  prac- 
tice, there  is  no  way  to  question  the  suflBciency  of  a 

petition  except  by  demurrer.    And  when  that 

3  method  of  testing  a  petition  is  abandoned  by 
filing  an  answer,  the  petition  must  be  conclu- 
sively presumed  to  be  good,  for  there  is  no  way  left  to 
ascertain  to  the  contrary."  This  must  mean  that  the 
ruling  on  the  demurrer  is  a  conclusive  adjudication  of 
the  question  presented  by  it.  A  diflBculty  with  the  prop- 
osition is.  Acts  Twenty-fifth  General  Assembly,  Chap- 
ter 96.    It  amends  section  2650  of  the  Code,  as  follows: 

"A  demurrer  shall  be  considered  as  an  admission 
of  the  allegations  of  the  pleading  demurred  to  for  the 
purposes  of  demurrer,  and  for  such  purposes  only; 
and  when  the  demurrer  shall  be  overruled,  and  the 
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party  demurring  shall  answer,  or  reply,  the  ruling  on 
the  demurrer  shall  not  be  considered  as  an  adjudica- 
tion of  any  question  raised  by  the  demurrer;  and  in 
such  case  the  sufficiency  of  the  pleading  thus  attacked 
shall  be  determined  as  if  no  demurrer  had  been  filed. 
No  pleading  shall  be  held  sufficient  on  account  of  a 
failure  to  demur  thereto."  The  following  is  a  part  of 
Code,  section  2650:  "When  any  matters  enumerated 
as  grounds  of  demurrer,  do  not  appear  on  the  face  of 
the  petition,  the  objection  may  be  taken  by  answer. 
If  no  such  objection  is  taken  it  shall  be  deemed  waived.^' 
The  act  in  question  strikes  out  the  words  we  have 
italicized.  We  need  not  attempt  to  define  the  change 
in  the  practice  by  the  act.  It  is  sufficient  to  say  that 
it  negatives  the  proposition  contended  for  by  appel- 
lant. It  is  expressly  said  in  the  first  section  that  such 
a  pleading  "shall  be  determined  as  if  no  demurrer  had 
been  filed."  Before  the  act,  we  would  have  said  the 
petition  must  be  held  sufficient  for  a  failure  to  demur. 
But  the  last  cause  of  the  section  provides,  "No  plead- 
ing shall  be  held  sufficient  on  account  of  a  failure 
to  demur  thereto."  The  language  of  the  act  is  not 
addressed  to  this  court,  but  it  seems  as  applicable  to 
one  court  as  another.  In  view  of  the  statute,  if  not 
for  other  reasons,  we  think  the  ruling  on  the  demurrer 
did  not  conclude  the  court  from  afterwards  determin- 
ing the  sufficiency  of  the  petition  at  the  close  of 
plaintiff's  evidence.  The  argument  deals  with  the 
question  of  comity  or  courtesy,  as  between  the  judges 
sitting  at  different  terms.  While  different  judges 
may  preside,  the  court  is  the  same,  and  the  ruling  is 
that  of  the  court,  as  distinct  from  personality.  We 
are  without  doubt  that  a  judge  presiding  may  as 
legally  and  as  appropriately  change  a  ruling  previ- 
ously made  by  another  judge  on  a  pending  proposi- 
tion as  if  made  by  himself.    We  do  not  share  in  the 
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thought  that  such  an  act,  in  and  of  itself,  involves  a 
breach  of  judicial  courtesy. 

IV.  The  next  proposition  involves  the  merits  of 
the  controversy,,  and  is  as  to  the  suflSciency  of  the 
petition.  It  resolves  itself  to  a  construction  of  the 
will  of  John  Capper,  in  his  devise  to  Margaret  Jane. 
It  may  be  conceded  that  if  she  took,  by  the  devise, 
a  vested  interest  in  the  land  during  her  life,  it 
passed,  by  her  devise,  to  the  plaintiff.  It  will  not  be 
doubted  but  that,  if  Margaret  Jane  had  lived  till 
the  youngest  child  of  John  Capper  had  attained  his 
majority,  the  devise  to  her  would  have  been  perfect. 

We  are  then  to  deal  with  the  legal  effect  of 
4         her  decease  before  that  time.    In  other  words, 

did  she,  at  her  father's  death,  take  a  vested, 
or  a  contingent,  interest  in  the  land.  It  may  be 
well  to  first  notice  a  few  legal  rules  applicable  to 
such  devises.  In  2  Williams,  Ex'rs.  514,  it  is  said,  ^ 
under  the  subject  of  "Legacies  Lapsed  by  the  Death  of 
the  Legatee  after  the  Death  of  the  Testator":  "If  a 
legacy  be  given  generally,  without  specifying  the  time 
when  it  is  to  be  paid,  it  is  due  on  the  day  of  the  death 
of  the  testator.  *  *  *  But,  when  a  future  time  for 
the  payment  of  a  legacy  is  defined  by  the  will,  the 
legacy  will  be  vested  or  contingent  according  as,  upon 
construing  the  will,  it  appears  whether  the  testator 
meant  to  annex  the  time  to  the  payment  of  the  legacy, 
or  to  the  gift  of  it.  In  ascertaining  the  intention  of 
the  testator  in  this  respect,  the  courts  of  equity  have 
established  two  positive  rules  of  construction:  (1) 
That  a  bequest  to  a  person,  payable  or  to  be  paid  at  or 
when  he  shall  attain  twenty-one  years  of  age,  or  at 
the  end  of  any  other  certain,  determined  term,  con- 
fers on  him  a  vested  interest  immediately  on  the 
testator's  death.  *  *  *  (2)  That  if  the  words  'pay- 
able,' or  *to  be  paid,'  are  omitted,  and  the  legacies  are 
given  at  twenty-one,    *     *    *    or  any  other  future, 
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definite  period,  these  expressions  annex  the  time  tc 
the  substance  of  the  legacy,  and  make  the  legatee'? 
right  to  depend  on  his  being  alive  at  the  time  fixed 
for  the  payment.  Consequently,  if  the  legatee  hap- 
pens to  die  before  that  period  arrives,  his  personal 
representatives  will  not  be  entitled  to  the  legacy." 
Mr.  Hawkins,  in  his  treatise  on  Wills  (page  232),  says: 
"Although  the  period  appointed  for  actual  payment 
does  not  in  general,  influence  the  vesting,  it  has  this 
effect  in  the  following  case:  Leeminy  v.  Sherratt,  2 Hare, 
14.  A  bequest  to  the  children  of  A,  when  the  young- 
est child  attains  the  age  of  twenty-one  years,  is  to 
the  exclusion,  prima  facie,  of  those  dying  under  twenty- 
one."  The  author  quotes  from  the  cited  case  as  fol- 
lows: 'The  testator  having  postponed  the  division  of 
the  residue  until  his  youngest  child  shall  attain  that 
age,  I  think  no  child  who  did  not  attain  that  age,  could 
have  been  intended  to  take  a  share  therein."  On  page 
234,  the  author  further  says:  **There  is  a  material 
distinction,  as  regards  vesting,  between  legacies  pay- 
able at  a  future  time  out  of  real  estate,  and  legacies 
payable  at  a  future  time  out  of  personality.  k%  regards 
the  latter,  the  time  does  not,  in  general,  affect  the 
vesting;  but,  as  regards  the  former,  the  rule  is  that 
legacies  charged  on  land  do  not  vest  before  the  time 
appointed,  unless  an  intention  appears  to  the  contrary." 
In  McCartney  v.  Osburn,  118  111.  403  (9  N.  E.  Rep.  210), 
the  above  rules  are  followed,  and  the  case  quotes  and 
applies  the  following  from  Jarman  on  Wills:  "When 
the  only  gift  is  in  the  direction  to  pay  or  distribute  at 
a  future  age,  the  case  is  not  to  be  ranked  with  those 
in  which  the  payment  or  distribution  only  is  deferred, 
but  it  is  one  in  which  time  is  of  the  essence  of  the 
gift." 

We  have  seen  no  case  contravening  these  rules,  and 
we  may  now  look  to  their  application  to  the  case  at  bar. 
We  first  apply  the  rule  quoted  from  Jarman  on  Wills,  as 
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to  where  the  gift  is  in  the  direction  to  distribute  or  pay 
only.  That  is  precisely  the  character  of  the  devise 
of  the  land  in  question.  As  to  his  personal  estate,  he 
at  all  times  says:  "I  will  and  declare,"  or  "I  will  and 
bequeath,"  using  express  words  of  gift  or  grant,  as  "I 
will  and  bequeath  to  my  beloved  wife.  ♦  ♦  ♦  i 
will  and  bequeath  to  my  daughter  Mary  Elizabeth." 
As  to  the  real  estate  in  question,  he  says:  "When  my 
youngest  child  arrives  at  full  age,  I  desire  that  my 
real  estate  *  *  *  be  equally  divided  between  my 
children  [naming  them],  their  heirs,  or  survivors  of 
them."  A  rule  of  construction  could  not  be  more 
applicable.  There  are  no  words  of  gift  or  grant, 
except  the  direction  for  a  division,  which  of  course, 
means  that  when  the  time  arrives  the  interest  shall  vest 
in  the  proportions  indicated.  That  is  likely  the  division 
intended,  and  not  necessarily  a  partition  or  setting 
apart.  These  rules  of  construction  are  intended  to 
reflect  the  intent  of  the  testator,  which  is,  in  all  cases, 
to  govern,  and  such  is  our  aim  in  their  application. 
Our  conclusion  is  much  aided  by  the  language  of  the 
will  making  the  devise,  in  this:  that  the  division  is 
to  be  made  between  the  children  named,  their  heirs, 
or  survivors  of  them;  indicating  that  the  property  was 
to  vest  in  Margaret,  if  she  survived,  and  if  not,  in  her 

heirs,  or  their  survivors,  as  they  might  be  living 
5         to  receive  it.  It  seem  to  us  that  under  the  rules 

cited  the  time  fixed  for  the  division  is  annexed 
to  the  gift  or  devise,  and  not  to  the  payment;  so  that 
the  interest  of  Margaret  Jane  did  not  vest  during  her 
life,  and  hence  she  had  no  property  in  the  land  that 
she  could  devise.  Some  authorities  are  cited  by 
appellant,  but  they  do  not  show  a  different  rule  from 
what  we  have  stated.  Most  of  them  are  from  Jarman 
on  Wills,  from  which  work  we  take  the  rule  we 
announce,  supported  by  other  authorities.  Beach, 
Wills,  section  170,  supports  the  rule.    It  is  there  said, 


May  ]896]  MoClain  v.  Cappee.  153 

**A  legacy  is  to  be  construed  as  vested  or  contingent 
according  to  whether  the  contingency  relates  to  the 
gift  itself ,  or  to  the  payment  thereof."  Reliance  is  placed 
on  langua^  used  in  Hadley  v.  Stuart^  62  Iowa,  267  (17 
N.  W.  Rep.  500).  In  that  case  a  will  gave  to  the 
widow  the  use  of  the  land  until  the  testator's  son, 
Thomas,  an-ived  at  full  age,  when  the  land  was  to  be 
sold,  and  the  proceeds  divided  equally  between  his 
heirs.  The  land  was  in  Indiana,  and  the  widow  sold 
it  without  authority,  and  bought  land  in  Iowa,  which 
was  the  subject  of  the  contention.  In  considering  the 
authority  of  the  widow  to  sell  the  Indiana  land,  some 
language  is  used,  as  that,  subject  to  the  use  of  the 
widow,  the  farm  passed  to  the  heirs.  Accurately 
speaking;  there  was  no  devise  in  that  case  of  the  farm 
to  the  heirs,  but  only  a  bequest  of  the  proceeds;  and 
the  language,  used  argumentatively,  does  not  distin- 
guish as  to  the  facte,  because  the  conclusion  is  the 
fcjame  as  to  the  widow's  authority,  with  one  interest 
in  the  heirs,  as  the  other.  The  case  is  entirely  unlike 
this,  and  no  such  a  question  is  considered  in  it.  With 
these  conclusions,  the  judgment  of  the  district  couit 
must  stand  affibmsd. 
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JoAOHiM  Tank  v.  Sbiveet  Roswbdbe,  Appellant. 

Contracts.    Services  rendered  in  exchange  of  courtesies,  or  as  a  mat- 

3  t<er  of  accommodation,  without  a  charge  or  expectation  of  pay- 
ment, cannot  be  made  the  basis  of  a  recovery. 

Services  bt  member  op  family.     A  member  of  a  family  who  Is 

4  receiving  support  therein  cannot,  in  the  absence  of  an  expecta- 
tion of  payment  therefor,  recover  for  services  rendered  to  another 
member  thereof. 

Settlement:  burden  of  proof.  Where  a  settlement  is  hfld  after 
the  happening  of  a  matter  in  dispute,  it  will  be  presumed  to  have 

5  been  included  in  the  settlement,  and  whosoever  claims  it  was  not 
included  has  the  burden  to  show  that  such  item  was  not  included, 
by  reason  of  mistake  or  oversight. 

Practice:  arbitration.  To  entitle  a  party  to  have  an  award  of 
arbitrators  under  Iowa  Code,  section  3419,  set  aside  on  the  ground 

1  of  mistake  or  fraud,  he  must  not  only  clearly  show  the  mistake  or 
fraud,  and  that  he  was  prejudiced  thereby,  but  also  that  if  it  had 
not  occurred  the  award  would  have  been  different. 

Same:  Damages,  A  finding  of  arbitrators,  refusing  to  allow  dam- 
ages for  wrongful  attachment,  will  not  be  set  aside  where  the 

2  attachment  was  levied  on  land  and  there  was  no  evidence  that 
any  damage  was  caused  by  such  levy,  and  evidence  that  the 
attaching  plaintiff  was  advised  by  counsel  to  bring  attachment. 

Appeal:  nominal  damages.  Failure  to  award  merely  nominal 
damages  to  which  the  appellant  may  have  been  entitled,  is  not 
grround  for  reversal  of  the  judgment. 

Appeal  from  Scott  District  Court— Hoy.  W.  P.  Bban- 
NAN,  Judge. 

Wednesday,  May  13,  1896. 

Action  at  law,  aided  by  an  attachment,  upon  four 
promissory  notes.  The  defendant  admitted  the  execu- 
tion of  the  notes,  but  denied  that  he  wa5  to  pay  inter- 
est on  the  same,  and  pleaded  a  counter-claim  for  work 
and  labor  done,  for  property  sold  and  delivered,  for 
rent  of  land,  for  the  wrongful  and  malicious  suing  out 
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of  the  writ  of  attachment,  and  for  various  other  mat- 
ters not  necessary  to  be  here  mentioned.  And  he 
asked  reformation  of  the  notes  in  suit,  and  judgment 
for  the  amount  of  his  various  counter-claims.  The 
plaintiff  replied,  denying  the  counter-claims,  and 
pleading  that  when  defendant  performed  the  services 
for  which  he  seeks  to  recover,  he  was  a  member  of 
plaintiff's  family,  and  that  he  did  not  expect  com- 
pensation therefor.  Various  other  matters  were 
pleaded  in  the  reply,  which  need  not  be  here  set  out. 
By  agreement  of  the  parties,  the  case,  on  the  issues 
thus  joined,  was  referred  to  arbitrators,  and  they, 
after  hearing  the  evidence,  made  an  award  in  favor  of 
plaintiff  in  the  sum  of  nine  hundred  and  sixty-seven 
dollars  and  ninety  cents.  Defendant  filed  a  motion  in 
the  district  court  to  set  aside  this  award,  and  plaintiff 
filed  a  motion  for  judgment  thereon.  Defendant's 
motion  was  overruled,  and  plaintiff's  was  sustained, 
and  yadgment  was  rendered  as  recommended  by  the 
arbiiarators.    Defendant  appeals. — Affirmed. 

Ambrose  P.  McGuirk  for  appellant. 

Heinz  <&  Fisher  for  appellee. 

Debmbb,  J. — To  set  aside  the  award  of  the  arbi- 
trators and  review  the  judgment  of  the  court  below, 
the  defendant  relies  upon  errors  of  the  arbitrators  in 
refusing  to  allow  certain  of  the  defendant's  items  of 
counter-claim,  and  of  the  court,  in  refusing  to  set 
aside  the  award.  It  may  be  well,  at  the  threshold  of 
the  case,  to  state  certain  rules  of  law,  applicable  to 
arbitrations,  that  we  may  the  better  apply  the  facts  as 

they  may  hereafter  appear.  The  submission 
1         seems  to  have  been  made  under  the  statute  (Code, 

section  3419);  and  to  entitle  a  party  to  have  an 
award  set  aside  on  the  ground  of  mistake  or  fraud,  he 
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must  not  only  clearly  show  the  mistake  or  fraud,  and 
that  he  was  prejudiced  thereby,  but  also  that,  if  it  had 
not  occurred,  the  award  would  have  been  different. 
Tomlinson  v.  Tomlinson,  3  Iowa,  576;  Gorham  v.  Mil- 
lardy  50  Iowa,  554.  An  award  has  the  same  force  and 
effect  as  the  verdict  of  a  jury  (Code,  section  3428),  and 
every  reasonable  presumption  is  in  favor  of  the  cor- 
rectness of  the  arbitrators'  determination.  Tomlinson 
V.  Hcunmondy  8  Iowa,  40.  The  mode  in  which  the 
arbitration  is  conducted,  and  the  methods  of  procedure 
adopted,  will  not  be  reviewed  by  the  courts,  except  in 
clear  cases  of  error,  mistake,  fraud,,  or  partiality. 

With  these  rules  determined,  we  now  proceed  to 
a  consideration  of  the  errors  complained  of.  It  is  con- 
tended that  the  arbitrators  were  in  error  in  refusing 
to  allow  defendant  anything  on  his  counter-claim  for 
the  wrongful  suing  out  of  the  attachment.  In  sup- 
port of  the  claim,  it  is  said  that,  the  undisputed  testi- 
mony shows  that  the  attachment  was  wrongful.  This 
question  was  considered  by  the  arbitrators,  and  they 
evidently  determined  that  defendant  had  not  made 
out  his  claim.  What' their  determination  should  have 
been,  or  what  we  would  have  done  under  the  same 
showing,  is  not  a  question  here  presented.  But  was 
there  such  lack  of  evidence  on  the  part  of  the  defend- 
ant, or  such  a  showing  on  behalf  of  appellee,  as  that 
they  could  fairly  have  arrived  at  the  conclusion  they 
did;  or  is  it  the  result  of  passion  or  prejudice?  And 
would  we  have  set  aside  the  verdict  of  a  jury  had  it 
made  such  a  finding  on  the  same  record?  We  think 
there  is  such  a  showing  as  that  the  arbitrators  were 

justified  in  making  the  finding  they  did  on  this 
2         issue.    While  the  facts  relied  upon  to  show 

the  truth  of  the  matters  stated  as  ground 
for  the  attachment,  are  not  strong,  and  may  not 
in  themselves  have  been  sufficient,  yet  we  cannot 
say,  in  view  of  all   the  surrounding  circumstances. 
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that  the  attachment  was  unwarranted.  Moreover, 
it  appears  that  before  commencing  his  suit  plaint- 
iff submitted  the  facts  to  counsel  learned  in  the 
law,  and  was  advised  by  him  to  commence  an  attach- 
ment suit.  The  arbitrators  may  well  have  found  this 
a  coniplete  defense  to  exemplary  damages.  Haver  r. 
Webster,  3  Iowa,  502;  Htirlbut  v.  Hardenbrook,  85  Iowa, 
606  (52  N.  W.  Rep.  510).  And  as  the  attachment  was 
levied  upon  certain  real  estate,  and  there  is  no  evi- 
dence that  defendant  suffered  any  damage  by  reason 
of  the  levy,  there  was  no  reason  for  allowing  anything 
more  than  nominal  damages.  We  have  uniformly 
held  that  we  will  not  reverse  a  case  because  the  lower 
court  failed  to  allow  nominal  damages. 

Appellant's  next  contention  is  that  the  court  erred 
in  not  allowing  him  compensation  for  services  per- 
formed for  appellee.  It  seems  that  this  claim  of 
defendant  was  refused  upon  one  of  two  grounds: 
First,  that  defendant  was  a  member  of  the  plaintiff's 
family  when  he  performed  them;  or,  second,  that  he 
performed  them  gratuitously,  and  without  expecta- 
tion of  reward.  Or  it  may  be  that  the  arbitrators 
found  that  these  claims  were  settled  if  they  ever  had 
any  validity.  The  rules  of  law  relating  to  such  mat- 
ters are  well  understood.  For  instance,  it  was  held 
by  this  court  in  the  case  of  Allen  v.  Bryson,  67  Iowa, 
592  (25  N.  W.  Rep.  820),  in  accordance  with 

3  elementary  principles,  that  when  services  are 
rendered  in  exchange  of  courtesies,  or  as  a  mat- 
ter of  accommodation,  without  charge  or  expectation 
of  payment  or  reward,  they  cannot  be  made  the  basis 

of  a  recovery.    We  have  also  held  many  times 

4  that  when  the  person  rendering  the  services  is 
a  member  of  the  family  of  the  one  served,  and 

is  receiving  support  therein,  the  law  presumes  the 
services  were  gratuitous,  and,  before  recovery  can  be 
had,  it  must  be  shown  that  there  was  an  expectation 
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that  compensation  should  be  made.  Scully  v.  Scully ^ 
28  Iowa,  548;  Harper  v.  Kissick,  52  Iowa,  733  (3  N.  W. 
Rep.  449);  Smith  v.  Johnson,  45  Iowa,  308;  Cowan  v. 
Musgraie,  73  Iowa,  384  (35  N.  W.  Rep.  496).  The 
arbitrators  may  well  have  found  that  the  defendant 
was  a  member  of  plaintiff's  family  during  the  time  for 
which  he  claims  compensation  for  his  services,  and 
that  his  labor  was  a  mere  gratuity,  rendered  without 
promise  or  hope  of  reward;  or,  if  not  a  member  of  the 
family,  that  there  was  no  intention  on  the  part  of 
the  defendant  to  charge  therefor.  We  will  not  set 
out  the  evidence  from  which  this  conclusion  may 
have  been  arrived  at.  It  is  suflScient  to  say  that 
there  was  enough  on  the  point  to  justify  the 
5  conclusion  reached.  Moreover,  it  appears  from 
the  evidence  that  defendant  made  notes  from 
time  to  time  to  plaintiff  for  various  amounts,  which  he 
admitted  to  be  due,  and  there  were  also  settlements  had 
between  the  parties  from  time  to  time.  It  will  be  pre- 
sumed, of  course,  from  these  transactions,  that  all  mat- 
ters of  account  between  the  parties  were  adjusted  at  the 
time  these  settlements  were  had,  and  the  burden  was 
upon  the  defendant  to  show  that  the  items  in  dispute 
were,  through  mistake  or  oversight,  not  taken  into 
account.  Defendant  failed  to  overcome  this  presump- 
tion. The  preponderance  of  the  evidence  shows  that 
there  were  settlements  from  time  to  time,  and  no 
mention  was  made  by  defendant  of  any  claim  for  ser- 
\^ices. 

Complaint  is  made  of  the  allowance  of  interest 
upon  plaintiff's  not^s.  The  record  aflBrmatively  shows 
that  the  interest  account  was  offset  by  the  defendant's 
3laim  for  rent.  Nothing  more  need  be  suggested  than 
to  say  that  the  arbitrators  were  justified  in  thus  dis- 
posing of  the  claim. 

It  is  further  argued  that  the  arbitrators  did  not 
pass  upon  many  of  the  claims  submitted  to  them. 
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This  contention  is  based  upon  the  inference  that  they 
did  not  because  they  do  not,  in  their  award,  specific- 
ally mention  the  different  items  of  counter-claim 
pleaded  by  defendant.  We  do  not  think  this  a  fair 
deduction.  The  presumption  is,  that  the  arbitrators 
passed  upon  each  and  every  item  in  issue,  and  this 
presumption  is  aided  by  the  fact  that  they  made  an 
accounting,  and  recommended  a  net  sum  for  which 
plaintiff  should  have  judgment.  If  there  is  any  pre- 
sumption in  the  case,  it  is  that  the  arbitrators  did  their 
duty,  and  considered  the  whole  case.  District  Town- 
ship IK  Rankin,  70  Iowa,  65  (29  N.  W.  Rep.' 806).  We 
have  considered  all  the  points  relied  upon  by  appellant 
in  his  brief,  and  conclude  that  there  is  no  reason  for 
disturbing  the  judgment. — Affirmed. 


John  Epenetkr,  Appellant,  v.  Montgomery  County, 
et  al.,  Defendants,  Appellants. 

Meehanlt*8  Lien:    sub-contractor.    A  property  owner  may  make 

1  any  legal  contract  he  sees  fit  with  another  for  the  construction  of 
a  building  on  his  property,  with  any  provision  as  to  the  time  and 

8  manner  of  payment,  and  may  comply  with  it  in  aU  respects  with- 
out being  liable  to  sub-contractors  who  have  furnished  labor  and 
10  material  which  have  gone  into  the  building,  and  for  which  they 
have  not  been  paid,  even  though  he  has  knowledge  of  that  fact, 
unless  by  the  terms  of  his  contract  he  has  reserved  the  right  to 
discharge  the  claims  of  sub-contractors  from  the  fund  due  to  the 
principal  contractor. 

Same,    a  sub-contractor  is  bound  by  the  terms  of  his  principal's  con- 

7  tract  with  the  owner,  and  as  against  the  latter  acquires  no  right  to 

8  compensation. for  labor  furnished,  except  as  provided  for  therein. 

Lien  statement,    a  notice  of  lien  given*  by  a  sub-contractor  who 

2  furnishes  labor  and  material  used  in  the  construction  of  a  county 
court  house  stating  that  the  ^*  affiant  hereby  claims  a  mechanic's 

4  lien  against  such  county,"  and  the  funds  set  apart  for  the  erection 
of  such  court  house,  is  not  invalid  because  he  claims  a  lien  upon 
the  fund,  which  is  something  upon  which  no  lien  is  given  by 
statute. 
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Construction  OF  CONTRACT.    Stilj-coniractor,    Acts  Twentieth Gen- 

1    eral  Assembly,  chapter  179,  provides  that  sub-contractoi's  furnish- 

6    ing  labor  or  materials  for  a  public  building  shall  have  a  claim  for 

the  value  thereof,  "in  an  amount  not  in  excess  of  the  contract 

9    price  "  of  the  building;  and  a  contract  for  the  erection  of  a  county 

building  provided  for  payments  on  the  price  at  stated  times,  of  90 

per  cent.,  on  estimates  of  the  superintending  architect,  and  for 

payment  of  the  remaining  10  per  cent.,  on  the  completion  and 

•     acceptance  of  the  entire  work,  "and  as  soon  thereafter  as  the 

10  party  of  the  second  part  (the  county)  is  assured  against  the  exist- 
ence of  any  mechanic's  liens  on  said  building,**  and  provided  that 
if  the  contractors  failed  to  complete  the  building  within  the  con- 
tr£bct  time,  the  county  should  complete  it  at  their  expense  and 
deduct  from  any  sum  due  on  the  contract  the  value  of  work  or 
material  furnished  thereafter.  Held,  that  the  county  after  having 
finished  the  work  on  default  of  the  contractors  at  a  cost,  including 
prior  payments  properly  made  on  the  contract,  greater  than  the 
contract  price,  was  not  liable  to  sub-contractors  on  the  theory  that 
it  had  contracted  to  reserve  the  fund  of  10  per  cent,  for  their 
benefit. 

Same,    The  owner  of  a  building  whose  contract  with  the  principal 

1    contractor  for  its  erection,  provides  for  payments  at  stated  inter- 

6    vals  and  does  not  reserve  the  right  to  discharge  claims  of  sub-con- 

8    tractor  from  the  fund  otherwise  due  the  principal  contractor,  is 

entitled  to  make  payments  according  to  the  contract,  without 

11  liability  to  sub-contractors,  though  he  knew  that  they  had  beeii 
furnishing  labor  and  materials,  and  had  not  been  paid  therefor 
by  the  contractor. 

Same,    Sub-contractors  who  furnished  labor  and  materials  with  the 
1    knowledge  of  the  owner  cannot  complain  that  he  paid  the  con- 
tractor in  advance  of  the  estimates,  under  a  contract  providing  for 

5  payment  of  a  certain  per  cent,  monthly  on  estimates  of  the  super- 
intending architect,  where  it  appears  that  the  contractor  was  not 

6  paid  more  than  a  percentage  covering  the  work  actually  done, 
and  that,  on  his  default  in  completing  the  work,  the  owner  finished 
it,  at  a  total  cost  greater  than  the  contract  price. 

Appeal  from  Montgomery  District  Court. — Hon.  N.  W. 
Maoy,  Judge. 

Wednesday,  May  13,  1896. 

The  defendant,  Montgomery  county,  having  been 
duly  authorized  by  law,  by  the  electors  of  said  county, 
did,  through  its  board  of  supervisors,  proceed  to  erect 
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a  court  house  in  the  city  of  Red  Oak,  in  said  county. 
Plans  and  specifications  prepared  by  H.  C.  Koch  &  Co., 
architects,  of  Milwaukee,  Wis.,  were  selected,  and  said 
firm  employed  as  the  architects  of  the  building.  The 
contract  for  the  erection  of  said  building  was  awarded 
to  the  defendants,  Richards  &  Co.,  a  firm  composed  of 

James  Richards  and  G.  I.  Leveille,  of  Omaha, 
1  Neb.    The  contract  provided  that  Richards  & 

Co.  should  furnish  all  of  the  materials  and  do 
all  of  the  labor  necessary  for  the  completion  of  said 
building,  in  a  good  and  workman-like  manner,  in 
accordance  with  the  drawings  and  specifications  made 
by  said  architects,  who  were  to  be  the  superintendents 
of  said  work,  and  to  complete  said  building  ready  for 
occupancy  by  May  1, 1891.  For  this  work  the  defend- 
ant county  agreed  to  pay  sixty-nine  thousand  two 
hundred  dollars,  to  be  paid  "upon  certain  estimates  of 
the  superintendent,  payable  the  first  Tuesday  of  every 
month,  of  the  proportionate  value  of  work  done  upon 
the  building,  and  of  the  materials  wrought  into  the 
construction  of  the  same,  less  ten  per  cent,  of  the 
amount  of  each  estimate,  but  all  floor  beams  to  be 
estimated  when  delivered  upon  said  grounds,  less 
twenty-five  per  cent,  of  the  estimate  therefor;  fifteen 
per  cent,  when  the  beams  are  laid,  the  remaining  per- 
centage, together  with  all  sums  due  on  this  contract, 
on  the  completion  and  acceptance  of  the  entire  work, 
and  as  soon  thereafter  as  the  party  of  the  second  part 
is  assured  against  the  existence  of  any  mechanics'  Uens 
on  said  building."  The  contract  also  provided  "that,  in 
case  the  parties  of  the  first  part  shall  fail  to  be  ready 
for  acceptance  within  the  time  herein  limited  for 
the  performance  thereof,  the  parties  of  the  first  part 
shall  pay  to  the  party  of  the  second  part,  as  liquidated 
damages  for  such  default,  the  sum  of  fifteen  dollars 
for  each  and  every  day  thereafter,  until  said  contract 
is  fully  performed,  the  amount  to  be  deducted  from 
Vol.  98  Ia--ll 


162  Epeneter  v.  Montgomery  County.        [^8  Iowa 

any  sums  due  on  said  contract."  Provision  was  also 
made  for  the  county's  completing  the  work  in  case  the 
contractor  failed  or  refused  to  supply  the  materials,  or 
to  carry  on  the  work.  The  contractors  gave  a  bond 
to  make  good  to  the  county  "all  damages,  expenses, 
and  make  good  all  sums  of  money  that  may  be  incurred 
by  Montgomery  county  by  reason  of  any  defects  in 
material  or  workmanship  in  the  erection  of  said  build- 
ing and  jBxtures,  and  to  pay  any  and  all  sums  of  money 
that  the  said  Richards  &  Co.  may  in  any  way  become 
liable  to  pay  to  Montgomery  county  by  reason  of  their 
foregoing  contract  with  said  county,  or  any  non-ful- 
fillments thereof."  The  sureties  on  said  bond  were 
all  residents  of  the  state  of  Nebraska.  The  contract- 
ors, in  May,  1890,  entered  upon  the  work  of  construc- 
tion of  said  l)uilding,  and  so  continued  until  about 
July  13,  1891,  when  they  became  insolvent,  and  were 
unable  to  proceed  with  the  work.  .  After  notice  to  the 
contractors,  the  county  assumed  control  of  the  work, 
and  completed  the  building.  Soon  after  the  contract 
was  made  with  Richards  &  Co.,  a  further  contract  was 
made  with  them  by  the  county,  for  strengthening  the 
foundation  of  the  building,  at  an  expense  of  three 
hundred  and  sixteen  dollars  and  sixty-seven  cents. 
Richards  &  Co.  were  at  the  same  time  erecting  a 
building  in  Red  Oak,  for  a  private  party,  and,  in 
making  excavation  therefor,  had  some  dirt  to  sell, 
which  was  hauled  upon  the  court  house  lot,  at  the 
agreed  cost  of  ninety-three  dollars  and  fifteen  cents. 
As  the  work  progressed  upon  the  court  house,  monthly 
estimates  were  made  by  the  architects,  showing  the 
value  of  the  materials  furnished  and  work  done  in  the 
preceding  month,  and  the  ninety  per  cent,  due  Rich- 
ards &  Co.  under  the  contract.  Under  said  estimates 
and  the  per  cent,  due  thereunder,  the  county  up  to 
the  time  Richards  &  Co.  abandoned  the  contract  and 
work,  had  paid  them  the  gross   sum    of   fifty-two 
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thousand,  three  hundred  and  seventeen  doUai's  and  two 
cents.  These  payments  included  the  amount  due 
from  the  county  for  the  dirt  mentioned,  also  for 
strengthening  the  walls.  Therefore,  the  contractors 
^had  in  said  time  received  from  the  county,  on  their 
'contract,  the  sum  of  fifty-one  thousand,  nine  hundred 
and  seven  dollars  and  fifty  cents,  which  deducted  from 
the  contract  price,  sixty-nine  thousand,  two  hundred 
dollars,  left  the  sum  of  seventeen  thousand,  two  hun- 
dred and  ninety-two  dollars  and  fifty  cents,  which 
would  have  been  due  Richards  &  Co.  had  they  com- 
pleted their  contract.  The  amount  paid  by  the  county 
to  complete  said  building  in  accordance  with  the 
plans  and  specifications  exceeded  the  seventeen  thou- 
sand, two  hundred  and  ninety-two  dollars  and  fifty 
cents,  so  that  there  was  a  sum  due  the  county  from 
Richards  &  Co.,  and,  in  addition  thereto,  a  claim 
against  them  for  some  four  thousand  five  hun- 
dred dollars,  as  damages  for  a  failure  to  com- 
plete the  building  within  the  time  agreed  upon. 
Plaintiff,  Epeneter,  a  sub-contractor  under  Richards 
&  Co.,  had,  prior  to  the  time  the  contractors  aban- 
doned the  work,  furnished  material  and  labor  for  said 
building  of  the  value  of  two  thousand  and  thirty-nine 
dollars;  and,  within  thirty  days  from  the  furnishing 
of  the  last  labor  and  material,  he  filed  with  the  county 
auditor  of  said  county,  an  itemized  statement  of  his 
claim,  verified,  in  which  he  says  he  "now  makes  his 
claim,  and  now  files  his  claim,  against  said  public  cor- 
poration, to-wit,  Montgomery  county,  Iowa,  and 
claims  a  lien  against  said  Montgomery  county  for 
said  sums,  under  and  by  virtue  of  the  laws  of  the 
Twentieth  General  Assembly  of  the  state  of  Iowa 
(chapter  179)."  Eugene  J.  Ilefregier  was  also  a  sub- 
contractor under  Richards  &  Co.,  and  furnished  labor 
and  material  for  said  building  prior  to  the  time  the 
contractors  abandoned  work  on  the  same,  in  the  sum 
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of  two  thousand  three  hundred  and  fifty  dollars, 
which  was  due  and  unpaid,  and  for  which  he  filed  his 
claim  with  said  county  auditor  more  than  thirty  days 

after  the  last  item  of  material  was  furnished 
2         and  last  labor  done.    In  this  verified  claim  he 

"claims  a  mechanics  lien  against  said  Mont- 
gomery county,  Iowa,  and  the  funds  set  apart  for  the 
erection  of  said  court  house."  This  claim  was  assigned 
to  plaintiff.  The  Green  Bay  Lumber  Company,  under 
a  verbal  contract  with  Richards  &  Co.,  furnished  lum- 
ber for  said  building  of  the  value  of  three  hundred 
and  forty-nine  dollars  and  forty-five  cents,  before  the 
contractor  abandoned  the  work,  for  which  they  filed 
a  verified  claim  with  the  county  auditor,  within  thirty 
days  from  the  time  the  last  item  was  furnished,  and 
this  claim  was  assigned  to  plaintiff.  The  defendants, 
Welshans  &  Gibson,  also,  under  a  verbal  contract  with 
Richards  &  Co.,  furnished  brick  for  said  building  prior 
to  the  time  the  contractors  abandoned  the  work,  of 
the  value  of  two  hundred  and  seven  dollars  and  ninety- 
seven  cents,  for  which  they  filed  a  verified  claim  with 
the  county  auditor  within  thirty  days  of  the  furnish- 
ing of  the  last  item,  and  in  this  claim  they  say: 
"They  hereby  declare  that  they  have  a  valid  claim 
against  the  corporation  of  Montgomery  county,  and 
they  claim  a  mechanics  lien  against  said  building,  and 
upon  the  same,  including  the  land  upon  which  the 
said  building  is  situated."  The  county  had  a  man 
employed  as  superintendent  of  the  work  on  the  court 
house,  and  he  knew  that  plaintiff  and  his  assignors 
were  furnishing  materials  which  were  being  used  in 
said  building.  In  March,  1891,  it  is  claimed  that 
the  board  of  supervisors  of  said  county  were  noti- 
fied that  plaintiff  and  his  assignors  were  furnishing 
material  which  was  being  used  in  said  building,  and 
that  the  same  was  not  paid  for.  February  9,  1891, 
Richards   &    Co.    executed   to   the  county  a   bond 
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conditioned  for  the  payment  of  "any  and  all  sums 
found  to  be  due  to  said  Northwestern  Terra  Cotta 
Company,  and  any  and  all  sums  found  due  from  said 
Richards  &  Co.,  to  any  and  all  persons  for  material 
furnished,  or  for  work  and  labor  done,  and  to  be  done, 
for  which  any  of  said  persons  have  now,  or  may 
hereafter  have,  a  right  to  file  a  mechanic's  lien  against 
said  public  corporation,  Montgomery  county,  Iowa.'' 
This  bond  was  filed  by  the  county  treasurer,  and  was 
approved  as  to  said  terra  cotta  company  and  Carnegie, 
Phipp  &  Co.,  and  rejected  as  to  all  other  claimants. 
Fourteen  estimates  were  made  on  the  work,  the  first 
dated  June  3, 1890.  Ninety  per  cent,  was  paid  upon 
the  amount  of  each  and  every  estimate,  and,  except  as 
otherwise  stated,  said  per  cent,  was  in  all  cases  paid 
after  the  estimate  was  made,  and  in  all  respects  in 
accordance  with  the  terms  of  the  contract.  On  esti- 
mate No.  4,  one  thousand  dollars  was  paid  a  few  days 
prior  to  the  date  the  estimate  was  in  fact  made.  Qn 
estimate  No.  6,  of  date  November  3, 1890,  five  hundred 
dollars  was  paid  October  25,  preceding.  On  estimate 
No.  7,  of  date  December  1,  1890,  five  hundred  dollars 
was  paid  November  22,  preceding.  Five  hundred  dol- 
lars of  estimate  No.  8  was  paid  in  advance  of  the  mak- 
ing of  the  estimate.  Three  hundred  dollars  of  estimate 
No.  14  was  paid  in  advance  of  the  estimate.  The 
cause  was  tried  to  the  court,  and  decrees  were  entered 
against  Richards  &  Co.  for  the  amounts  due  plaintiff 
and  his  assignors,  also  for  the  amount  due  Welshans  & 
Gibson.  The  petitions  of  plaintiff  and  of  the  cross- 
petitioners  were  dismissed,  and  a  decree  rendered 
against  then  for  costs,  and  they  appeal. — Affirmed. 

A.  A.  McClanahan  and  D.  M.  Reynolds  for  appel- 
lants. 

Edward  MillSy  county  attorney,  J.  M.  Junkin^  and 
Sfnith  McPherson  for  appellee. 
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KiNNB,  J. — I.  As  to  the  claim  of  Welshana  &  Gib- 
son, appellee  contends  that  these  defendants  have 
served  no  notice  of  appeal.  This  contention  is  well 
founded.    They  presented  their  claim  to  the  court 

below,  by  way  of  a  cross-petition.  The  only 
3         notice  of  appeal  is  given  by  the  plaintiff.  While 

it  is  true  that  counsel  appearing  for  the  plaintiff, 
also  appeared  in  the  lower  court  for  said  cross-peti- 
tioners, that  fact  does  not  relieve  said  cross-petitioners 
from  serving  notice  of  .an  appeal  from  the  decree  of 
the  court  below  in  case  they  desired  to  question  its 
correctness  in  this  court.  Not  having  done  so,  they 
are  concluded  by  that  decree,  and  their  case  cannot  be 
considered. 

II.  It  is  contended  by  appellants  that  Refregier's 
claim  is  not  valid,  because  not  in  form  in  compliance 
with  the  statute.  In  that  part  of  the  aflSdavit  making 
the  claim,  this  language  is  used:  "That  aflfiant  hereby 
claims  a  mechanic's  lien  against  said  Montgomery 
county,  Iowa,  and  the  funds  set  apart  for  the  erection 
of  said  court  house,  for  the  sum  of  two  thousand  three 

hundred  and  fifty  dollars,  with  interest  thereon 
4        from  the  sixth  day  of  July,  1891."    It  is  insisted 

that  the  statute  gives  no  right  to  a  lien,  either 
upon  the  property  or  the  fund,  and,  having 
asked  for  that  to  which  he  was  not  entitled 
under  the  law,  the  claim  cannot  be  recognized 
as  being  in  compliance  with  the  statute.  The  require- 
ments of  the  statute  are  that,  within  thirty  days 
from  the  time  the  last  material  was  furnished  or  the 
last  labor  done,  the  claimant  must  file  with  the  proper 
oflBcer,  an  itemized  and  sworn  statement  of  his  demand. 
Acts  Twentieth  General  Assembly,  Chapter  179.  This 
he  did.  More  was  not  required  of  him,  and  he  was 
not  called  upon  to  claim  a  lien  as  against  either  the 
property  or  the  fund;  and,  by  so  doing,  he  effected 
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nothing.  Having  complied  with  the  statute,  the  fact 
that  he  claimed  a  lien  which  the  statute  did  not  give, 
is  not  fatal  to  his  recovery.  When  the  proper  state- 
ment was  filed  in  time,  and  duly  verified,  the  statute 
fixed  the  extent  of  his  remedy.  The  case  is  unlike 
McGillivray  v.  District  Township,  96  Iowa,  629  (65  N. 
W.  Rep.  974),  and  cases  there  cited,  where  the  absolute 
requirements  of  the  law  were  not  complied  with.  In 
form,  the  claim  was  suflBcient. 

in.  In  the  title  of  chapter  179,  iicts  Twentieth 
General  Assembly,  and  within  brackets,  appear  these 
words:  "Additional  to  ch.  100  of  the  Acts  of  the  16th 
General  Assembly.''  Chapter  100,  thus  referred  to, 
relates  to  mechanics'  liens.  Appellee  contends  that 
the  enrolled  bill  does  not  contain  the  words  quoted, 
and  that  we  should  not  consider  them;  that  the  act  is 
in  no  way  additional  to,  or  amendatory  of  the  mechan- 
ics' lien  statutes,  but  is  an  independent  statute,  giving 
relief  only  to  sub-contractors,  and  should  be  construed 
without  regard  to  said  mechanic's  lien  laws.  In  the 
view  we  take  of  the  case,  it  is  not  material  to  now 
determine  whether  or  not  this  statute  is  to  be  con- 
strued with  reference  to  the  mechanic's  lien  statutes 
or  not.  If,  as  appellants  contend,  it  is  thus  to  be  con- 
strued, we  do  not  think  appellants  can  recover 
5  in  this  case.  The  fact  that  in  a  few  instances, 
the  county  paid  the  contractor  a  sum  in  advance 
of  the  time  when  the  estimate  was,  in  fact,  made,  is 
no  ground  for  holding  the  county  liable  to  plaintiff,  as 
in  every  case  such  sum  so  paid  was  deducted  from  the 
ninety  per  cent,  due,  as  shown  by  the  estimate  next 
following,  and  it  is  impossible  to  discover  how  this 
worked  any  prejudice  to  plaintiff,  as  the  total  sums,  in 
fact  paid,  were  all  due  the  contractor  by  the  very 
terms  of  the  contract. 

Now,  unless  the  fact  that  the  defendant  county 
bad  knowledge  of  the  furnishing  of  labor  and  material 
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by  plaintiff  and  his  assignors,  which  was  not  paid  for, 
would  preclude  said  defendant  from  paying  in  accord- 
ance with  its  contract,  the  payment  of  these  sums 
in  advance  of  the  actual  estimate  would  furnish  no 
ground  of  complaint  to  plaintiff  and  his  assignors. 
The  county  never  paid  to  the  contractor  more  than 
the  ninety  per  cent,  of  the  estimate.  In  the  comple- 
tion of  the  building,  it  expended  a  sum  greater  than 
the  amount  which  would  still  have  been  due  the  con- 
tractors (including  the  ten  per  cent,  withheld  on  esti- 
mates made),  had  they  completed  the  entire  work  in 
accordance  with  the  contract.  This,  under  the  terms 
of  the  contract,  heretofore  referred  to,  it  had  a  clear 
right  to  do.  So  that,  instead  of  there  being  any  sum 
due  the  contractor,  he  is  indebted  to  the  county.  The 
act  under  which  recovery  is  sought  in  this  case  clearly 
contemplates  that  the  county  shall  not  be  required  to 
pay  in  any  event  a  sum  in  excess  of  the  contract  price. 
It  provides:  "Shall  have  a  valid  claim  against  the 
public  corporation  constructing  such  building,  *  * 
*  for  the  value  of  such  services  and  material,  in  an 
amount  not  in  excess  of  the  contract  price  to  be  paid 
for  the  building.  ♦  ♦  ♦  jVbr  shall  any  su^h  cor- 
poration be  required  to  pay  any  such  claim  at  any 
time  before^  or  in  any  manner  different^  from  that 
provided  in  the  principal  contract.'^ 

In  nearly  all  of  the  cases  in  this  state,  decided 
under  the  general  mechanic's  lien  law,  wherein  the 
the  owner  has  been  held  liable  to  a  sub-contractor 
who  filed  his  lien  and  served  the  statutory  notice 
within  the  time  required,  such  liability  has  been 
based  upon  one  or  both  of  the  following 
6  grounds:  First y  that  the  contract  between  the 
owner  of  the  building  and  the  principal  con- 
tractor gave  the  owner  the  right  to  pay  the  claims  of 
sub-contractorSy  and  deduct  the  sum  so  paid  from  the 
amount  due  the  contractor;  second^  that  the  contract 
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between  the  owner  and  the  principal  contractor  did 
not  call  for  payments  from  the  owner  to  the  principal 
contractor  at  certain  fixed  times,  and  in  certain  spec- 
ified amounts.  The  doctrine  that  one  has  a  right  to 
pay  in  accordance  with  the  terms  of  his  contract  was 
recognized  as  early  as  the  case  of  Kilbourne  v.  Jen- 
nings, 38  Iowa,  533.  And  see  Stewart  v.  Wright^  52 
Iowa,  355  (3  N.  W.  Rep.  144).  In  that  case  it  is  said: 
"The  single  question  to  be  determined  upon  the 
demurrer  was  whether  the  payments,  made  in  good 
faith,  without  notice,  and  in  strict  accord  with  the 
contract,  protect  the  defendant  from  again  paying  to 
the  sub-contractors  the  amounts  of  their  respective 
liens.  This  question  was  undoubtedly  correctly  deter- 
mined by  the  court  below.  Any  other  rule,  followed 
to  its  logical  conclusion,  would  effectually  prevent  a 
person  from  complying  with  a  contract  which  all  the 
world  must  admit  he  has  a  right  to  make  and  per- 
form. ♦  *  ♦  Counsel  for  appellant  argue  this  case 
upon  the  theory  that  the  sub-contractor  is  not  bound 
to  take  notice  of  the  terms  of  the  contract  between 
the  owner  and  the  principal  contractor.  The  argu- 
ment seems  to  be  that  the  owner  must  act  at  his  peril, 
and  cannot  make  payments  according  to  the  terms  of 
his  contract,  without  making  inquiry  as  to'  whether 
there  may  not  be  sub-contractors  who  may  thereafter 
file  liens  and  give  him  notice.  But  this  last  clause  of 
section  7,  above  quoted,  charges  sub-contractors  with 
notice  of  the  terms  of  the  contract."  In  the  same  case  it 
is  said  that  the  statute  ^'recognizes  contracts  as  binding, 
and  does  not  alter  their  terms,  much  less  provide  that 
a  man  may  not  pay  his  contractor  in  advance,  if  he 
so  agrees."  This  case  is  followed  in  Roland  v.  Rail- 
way Co,,  61  Iowa,  380  (16  N.  W.  Rep.  355).  In  Lum- 
ber Co.  V.  Osborn,  72  Iowa,  474  (34  N.  W.  Rep. 
215),  it  is  said:  "It  will  be  observed  that  the  pay- 
ments were  made  in  strict  accord  with  the  contract, 
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and  prior  to  the  filing  of  the  lien,  or  service  on  the 
defendant  of  a  notice  that  a  lien  was  claimed.  This 
being  so,  the  defendant  is  not  liable  to  any  greater 
extent  than  the  amount  for  which  judgment  was  ren- 
dered, unless  he  had  knowledge,  or  was  bound  to  know 
that  the  plaintiff  had  furnished  materials  which  were 
used  in  the  construction  of  the  building."  The  case 
then  discusses  the  question  of  the  defendant's  knowl- 
edge. It  appeared  that  he  knew  that  his  contractor 
obtained  the  lumber  of  others,  but  did  not  know  from 
whom;  and  it  was  held  that  he  was  not  bound'  to 
institute  an  inquiry  as  to  who  had  furnished  the  lum- 
ber. It  is  then  said:  **The  defendant  was  bound  to 
pay  in  accordance  with  the  contract.  If  he  failed  to 
do  so,  he  would  have  become  liable  for  all  damages 
sustained  thereby  by  the  contractors,  who  could  pos- 
sibly have  abandoned  the  job  for  this  reason  earlier 
than  they  did.  It  is  exceedingly  doubtful  if  the 
defendant  could  have  excused  himself  from  paying  in 
accordance  with  the  contract,  by  claiming  that  the 
lumber  was  not  paid  for,  and  that  he  might  become 
liable  to  sub-contractors,  when  there  was  no  provision 
in  the  contract  authorizing  him  to  protect  himself 
against  mechanics'  liens."  In  Parker  r.  Scott,  82  Iowa, 
271  (47  N.  W.  Rep.  1073),  in  speaking  of  the  owner,  it 
is  said:  "He  was  bound  to  make  monthly  payments, 
and  had  the  right  to  pay  according  to  the  terms  of 
his  contract."  In  Merritt  v,  Hopkins,  96  Iowa,  652  (65 
N.  W.  Rep.  1015),  the  right  to  pay  in  accordance  with 
the  terms  of  the  conti-act  is  recognized.  The  court 
says:  "It  is  to  be  remembered  that  this  case  does  not 
come  within  that  class  of  cases  in  which  it  was  held 
that  the  owner  may  pay  the  contractor  according  to 
the  strict  terms  of  his  contract."  The  following  are 
of  the  other  class  of  cases  where  we  have  held  the 
owner  liable:  Winter  v.  Hudson,  54  Iowa,  336  (6  N. 
W,  Rep.  541);  Gilchrist  v.  Anderson,  59  Iowa,  275  (13 
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N.  W.  Rep.  290);  Fay  v.  Orison,  60  Iowa,  136  (14  N.  W. 
Rep.  213);  Andrews  v.  Burdick,  62  Iowa,  718  (16  N.  W. 
Rep.  275);  Martin  v.  Morgan,  64  Iowa,  272  (20  N.  W. 
Rep.  184);  Othmer  v.  Clifton,  69  Iowa,  656  (29  N.  W. 
Rep.  767);  Lumber  Go.  v.  Woodside,  71  Iowa,  360  (32  N. 
W.  Rep.  381);  Hug  v.  Hintrager,  80  Iowa,  364  (45  N.  W. 
Rep.  1035).  Now,  the  doctrine  that  a  sub-contractor 
is  bound  by  the  terms  of  the  contract  between  his 
principal  and  the  owner,  has  always  been  held  in  this 
state.  Kilhourne  v.  Jennings,  38  Iowa,  533;  Jones  &  M, 
L.  Co.  V.  Murphy,  64  Iowa,  165  (19  N.  W.  Rep.  898^; 
Martin  v.  Morgan,  64  Iowa,  270  (20  N.  W.  Rep.  184); 
Stewart  v.  Wright,  52  Iowa,  335  (3  N.  W.  Rep.  144) ;  Blan- 
ding  v.  Railroad  Co.,  88  Iowa,  233  (55  N.  W.  Rep.  81). 
From  the  holding  in  these  cases,  it  is  clear  that 
the  obligation  of  a  sub-contractor  to  take  notice  of  the 
terms  and  conditions  of  the  contract  between  his  prin- 
cipal and  the  owner,  makes  said  contract  bind- 
7  upon  the  sub-contractor,  as  to  its  terms  and 
times  of  payment.  Such  being  the  fact,  if,  not- 
withstanding such  obligation,  the  sub-contractor  may 
recover  from  the  owner  who  has  paid  ttie  contractor 
in  accordance  with  the  terms  of  the  contract,  and 
prior  to  the  time  said  sub-contractor  might  file  his 
claim  for  a  lien,  and  serve  his  notice  on  the  owner, 
then  the  sub-contractor  is,  in  effect,  avoiding  the  obli- 
gation imposed  on  him  by  the  principal  contract.  We 
do  not  think  such  should  be  the  construction  of  the 
law.  If  the  sub-contractor  is  bound  by  the  terms  of 
the  original  contract,  if,  when  he  enters  into  contract- 
ual relations  with  the  principal  contractor,  he  must 
take  notice  of,  and  be  governed  by,  the  provisions  of 
his  principaPs  contract  with  the  owner,  of  which  there 
can  be  no  doubt,  then  such  sub-contractor  must  be 
held  to  assent  to  the  payment  to  the  contractor,  in 
accordance  with  the  terms  of  the  contract,  and  he  can- 
not, thereafter,  be  beard  to  say  that,  as  to  him,  such 
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payments  were  not  properly  made;  and  the  fact  that 
in  such  a  case  the  owner  may  know  that  sub-con- 
tractors have  furnished  labor  or  material  for  the 
building,  which  has  not  been  paid  for,  constitutes  no 
reason  for  his  withholding  payments  from  the  princi- 
pal contractor,  which  are  due  by  the  terms  of  the  con- 
tract, in  the  absence  of  a  provision  therein,  permitting 

such  owner  to  pay  sub-contractors  out  of  the 
8         funds  due  the  principal  contractor.    In  other 

words,  we  hold  that,  the  owner  may  make  such 
'  a  contract  as  he  sees  fit,  so  long  as  it  is  legal,  and  may 
make  any  provisions  as  to  the  time  and  manner  of 
payment  he  chooses,  and  such  contract  he  has  the 
absolute  right  to  comply  with,  in  all  respects,  regard- 
less of  his  knowledge  of  sub-contractors,  and  that  they 
have  furnished  labor  or  material  which  has  gone  into 
said  building,  and  has  not  been  paid  for,  unless  he  has, 
by  the  terms  of  his  contract,  reserved  the  right  to  dis- 
charge the  claims  of  sub-contractors  from  the  fund 
which  would  otherwise  be  due  to  the  principal  con- 
tractor. If  this  be  not  so,  then  the  right  to  contract, 
without  let  or  hindrance,  so  long  as  the  thing  con- 
tracted to  be  done  is  legal,  is  a  barren  right, — is  a 
right  to  be  exercised  only  subject  to  the  will  of  the 
legislature,  which  may  ingraft  upon  the  contract  of 
parties,  obligations  to  third  parties  (sub-contractors), 
which  said  contracting  parties  never  dreamed  of.  In 
our  judgment,  the  legislature  has  no  such  power  of 
interference  with  the  right  of  private  contract;  and  it 
cannot  thus  create  obligations  against  one  party,  and 
in  favor  of  another,  in  plain  violation  of  the  contract. 
This  view,  we  think,  is  the  proper  and  just  one  as  to 
the  meaning  and  effect  of  the  mechanic's  lien  law 
when  applied  to  a  case  where  the  facts  are  like  those 
in  the  record  before  us.  We  are  aware  that  this  is 
a  step  in  advance  of  former  holdings,  where 
the    question    of    the    knowledge    of    the    owner 
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as  to  sub-contractors  and  their  claims  has  been  deemed 
material.  As  we  have  said,  such  knowledge  is  imma- 
terial when  the  contract  provides  as  to  the  times 
payments  shall  be  made  thereunder,  and  they  are 
so  made,  and  there  is  no  provision  in  the  contract 
for  the  owners  using  money  due  the  contractor 
in  discharging  his  obligations  to  the  sub-con- 
tractors. We  therefore  hold  that  the  defendant  county 
had  the  right  to  pay  the  contractors  in  accordance 
with  the  terms  of  the  contract,  regardless  of  sub-con- 
tractors or  their  claims.  This  holding  is  also  in  accord 
with  the  provision  of  the  section  heretofore  set  out 
from  the  chapter  giving  a  remedy  to  sub-contractors, 
as  against  public  corporations,  for  labor  done  or  mate- 
rial furnished  for  buildings  erected  by  such  corpo- 
ration. 

IV.  Claim  is  made  that  the  county,  in  its  con- 
tract with  Richards  &  Co.  recognized  the  fact  that 
there  would  be  sub-contractors,  and  the  following  pro- 
vision is  relied  upon:  "The  remaining  percent- 
9  age,  together  with  all  other  sums  due  on  this  con- 
tract on  the  completion  and  acceptance  of  the 
entire  contract,  and  as  soon  thereafter  as  the  party  of 
the  second  part  is  assured  against  the  existence  of  any 
mechanic's  lien  on  said  buildings."  It  appears  from 
the  amended  abstract,  which  is  not  denied,  that  all 
that  part  of  the  contract  relating  to  mechanics'  liens 
was  in  print;  that  a  printed  form  was  used;  and  appel- 
lee contends  such  provisions  are  not  to  be  given  force 
and  effect,  because  inconsistent  with  the  written  pro- 
visions of  the  contract,  and  because  no  lien  is  allowed 
by  statute.  We  need  not  discuss  that  claim.  The 
*  contract  must  be  construed  in  all  its  parts,  and,  when 
this  is  done,  we  do  not  think  there  is  any  ground  for 
^  claiming  that,  by  this  provision,  any  duty  was  enjoined 
upon  the  county  to  hold  that  ten  per  cent,  for  the 
benefit  of  sub-contractors.    The  contract  also  provided 
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that,  in  case  the  contractors  should  fail  to  complete 
the  building,  the  county  should  have  the  right  to  do 
so  at  the  contractor's  expense,  and  "in  such  a  case  the 
expense  of  all  materials  and  the  coot  of  all  work  so 
provided  by  said  party  of  the  second  part,  shall  be 
deducted  from  any  sums  due  on  said  contract,  and,  in 
case  of  any  deficiency,  the  parties  of  the  first  part 
shall,  on  demand,  pay  the  same  to  said  party  of  the 
second  part."  Under  this  authority,  the  county  pro- 
ceeded to  complete  the  building,  and,  in  so  doing, 
expended  more  than  was  due  said  contractors,  and 
more  than  would  have  been  due  them  had  they  them- 
selves completed  the  work  according  to  their  contract. 
This  provision  of  the  contract  was  as  binding  upon 
these  sub-contractors  as  was  the  provision  heretofore 
considered.  They  were  bound  to  know  when  they 
entered  into  contract  relations  with  Richards  & 
Co.,  touching  the  work,  that  such  a  contingency 
might  happen,  and,  if  it  did,  that  the  county  had 
a  right  to  consume  the  ten  per  cent,  reserved  in 
the  completion  of  said  building,  if  necessary. 
These  provisions  also  related  to  the  matter  of 
payment  under  the  contract,  in  certain  contingencies. 
Viewing  the  entire  contract,  we  do  not  discover  that  the 
county  was  under  any  obligations  to  sub-contractors  to 
set  apart  this  fund  of  ten  per  cent,  for  their  benefit,  and 
then  go  on  and  complete  the  building  at  a  cost  including 
what  the  county  had  already  properly  paid,  exceeding 
the  entire  contract  price,  and  thereby  be  compelled 
to  pay  an  amount  in  excess  of  the  contract  price. 

Acts  Twentieth  General  Assembly,  Chapter 
10        179.    The  county  made  no  agreement  in  its 

contract  to  pay  sub-contractors,  and  charge  the 
sums  so  paid,  up  to  Richards  &  Co.;  nor  did  it  reserve 
the  right  so  to  do. 

V.    Claim  is  made,  that  the  county  must  have  had 
notice  that  there  were  sub-contractors  as  early  as 
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February  9,  1891,  as  at  that  date  Richards  &  Co.  filed  a 
bond  with  the  treasurer  of  the  county  to  procure  the 
release  of  the  claim  filed  by  the  terra  cotta  company, 
and  to  protect  all  other  persons  who  might  thereafter 
be  entitled  to  file  claims  against  the  county  for  labor 

done,  or  materials  furnished  for  said  building, 
11        under  Richards  &  Co.    But  we  have  held  that 

the  county  had  a  right  to  pay  in  accordance 
with  the  terms  of  the  contract,  and  to  complete  the 
building;  and  charge  the  costs  thereof  ago^inst  any 
sums  due  Richards  &  Co.,  regardless  of  the  claims  of 
sub-contractors,  which  may  have  been  known  to  the 
county. 

We  have  considered  every  question  raised,  which 
seems  to  us  material,  in  view  of  the  conclusions  we 
have  reached,  and  are  content  with  the  decree  entered 
by  the  district  court;  and  it  is  affibbcbd. 


In  the  Matter  of  the  Will  of  Patience  V.  Newoomb, 
Deceased,  v.  George  W.  Fitch,  Appellant. 

Construction  of  Wills:    legacies.    Testator,  after  making  certain 

3  legacies,  to  be  paid  from  the  proceeds  of  the  realty,  gave  other 

5  legacies,  to  be  paid  from  the  avails  of  personalty,  and  subse- 

6  quently  gave  the  proceeds  of  the  residuary  estate,  real  and  per- 

7  sonal,  to  be  divided  among  certain  persons.    Helfi^  that  in  case  the 

8  personal  estate  was  insuflflcient  for  the  payment  of  the  legacies 

9  directed  to  be  paid  therefrom,  such  legacies,  after  payment  of  the 
l^acies  directed  to  be  paid  from  the  proceeds  of  the  realty,  should 
also  be  paid  from  the  balance  of  such  realty  proceeds. 

Same.    Clause  14  in  a  will,  divided  all  the  realty  between  four  per- 

1  sons,  and  a  later  clause  ordered  that  both  personal  and  real  property 
should  be  divided  as  clause  14  directed,  a  codicil  referred  to  clause 

2  14,  and  ordered  that  the  rt  al  property  should  be  divided  between 

4  five  persons,  naming  the  fifth.    HhI^I,  this  fifth  person  takes  a 

5  fifth  share  in  the  residue  of  the  realty,  and  no  share  of  the  per- 
7-10  sonal  property. 

Interest  on  note  of  legatee.  Where  ilie  rights  of  creditors  are 
7iot  involved f  a  note  payable  to  testator  with  interest  which  provides 
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that  instead  of  the  maker's  paying  the  same  in  the  testator's  life- 
11    time,  the  amount  of  the  note  may  be  deducted  from  the  share  of 
testator's  estate  to  be  left  the  maker,  the  interest  on  the  note 
ceases  to  run  on  the  death  of  testator 


Appeal  from  Scott  District  Court. — Hon.  C.  M.  Water- 
man, Judge." 

Thursday,  May  14,  1896. 

Patience  V.  Newoomb  died  testate  August  20, 1891. 
Her  will  consists  of  the  original  and  three  codicils. 
The  second  and  third  clauses  of  the  will  give  to  the 
First  Presbyterian  Church  of  Davenport,  for  specified 
purposes,  three  thousand  dollars.  The  fourth  clause, 
as  modified  by  a  codicil,  gives  to  eight  benevolent 
societies  the  sum  of  six  thousand  five  hundred  dollars. 
The  fifth  clause  provides  for  the  purchase  of  a  schol- 
arship in  the  Northwestern  Theological  Seminary  of 
Chicago,  at  a  cost  of  three  thousand  dollars.  The 
sixth  clause,  as  modified  by  a  codicil,  provides  for  the 
purchase  of  two  scholarships  in  the  Parsons  College  at 
Fairfield,  at  a  cost  of  four  thousand  dollars.  The 
bequests  to  the  benevolent  societies  and  the  three 
scholarships  are  to  be  paid  from  the  sales  of  real  estate. 
The  eighth  clause  bequeaths  the  sum  of  sixty-four 
thousand  dollars  to  seven  persons,  to  be  paid  from  the 
avails  of  notes  and  mortgages  one  year  after  her 
decease.  The  tenth,  eleventh,  and  twelfth  clauses,  as 
modified  by  a  codicil,  bequeath  the  sum  of  ten  thou- 
sand, eight  hundred  and  fifty  dollars  to  different  per- 
sons, to  be  paid  out  of  the  avails  of  notes  and  mort- 
gages as   soon  after  her  decease  as  possible.    The 

following  is  the  fourteenth  clause  of  the  original 
1  will  and  the  fifth  clause  of  the  original  codicil: 

"Fourteenth.  It  is  my  will  that  all  my  real 
estate  be  divided  (or  sold  as  thought  best  by  my 
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executors),  and  avails  divided  into  four  equal  parts; 
One  part  to  my  sister  Delia  M.  Rorer,  of  Burlington, 
Iowa;  one  part  to  my  niece  Louise  D.  F.  Farrand,  of 
BocbQster,  N.  Y.;  one  part  to  my  two  nieces  Augusta 
V.  McMillan,  of  San  Francisco,  Cal.  and  Josephine  L. 
Crew,  of  Lawrence,  Kansas,  to  share  and  share  equal; 
one  part,  and  the  fourth  part,  to  my  niece  Mary  H. 
Eckel,  of  Lake  Benton,  Minn.,  and  Ellen  D.  Palmer,  of 
Marshalltown,  Iowa,  to  share  and  share  equal."  "Fifth. 
In  the  fourteenth  clause  of  my  *last  will  and  testa- 
men*  it  is  stated  that  'all  of  my  real  estate  be  divided 
or  sold,  as  my  executors  thought  best,  and  the  avails 
of  the  same  be  divided  in  four  (4)  equal  parts.  It 
is  now  my  will,  that  avails  of  my  real  estate  be 
divided  into  five  (5)  equal  parts,  one  (1)  part — the 
fifth  part— to  George  W.  Fitch,  to  share  and 
2  share  equal."  The  following  is  the  residuary- 
clause  of  the  will:  "Nineteenth.  It  is  my  will 
that  all  the  rest,  residue,  and  remainder  of  my  esiafe, 
real,  personal,  or  mixed,  of  whatever  nature  or  kind 
soever,  whether  legal  or  equitable,  and  wheresoever 
situated,  I  wish  my  executors  to  divide,  or  sell  and 
divide  (as  they  think  best),  in  four  equal  parts,  as 
described  in  the  fourteenth  clause  of  this,  my  last  will. 
And  I  hereby  authorize  and  empower  my  said  exec- 
utors, in  their  discretion,  to  sell  and  convey  by  good 
and  suflBcient  deeds  or  instruments,  all  or  any  part  of 
this,  my  residuary  estate,  as  soon  as  may  be  after  my 
decease,  without  sacrifice."  The  last  clause  of  the 
will,  after  designating  the  executors,  contains  this 
♦provision:  "And  I  hereby  authorize  and  empower 
my  executors,  in  their  discretion,  to  make  all  sales  of 
personal  property  or  real  estate  necessary  or  proper  to 
carry  out  the  purposes  and  instructions  of  this,  my 
*last  will  and  testament,'  and  to  execute  and  deliver 
good  and  suflBcient  deed  or  deeds  thereof,  or  other 
instruments  of  conveyance."  On  the  third  day  of 
Vol.  98  la— 12 
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November,  1893,   the    executors  filed    their  second 

report,  showing  that  all  claims  against  the  estate  had 

been  paid  or  adjusted;  that  the  real  estate,  except  a 

small  part,  had  been  sold,  and  the  proceeds 

3  ready  for  distribution.    It  also  appears  from 
their  report,  that  the  assets  in  their  hands, 

exclusive  of  the  proceeds  of  the  real  estate,  are  not 
suflBcient  to  pay  in  full  the  bequests  not  directed  to 
be  paid  from  the  real  estate.  They  further  say,  that 
they  are  informed  and  believe  they  should  pay  the 
bequests  from  the  proceeds  of  the  real  estate  other 
than  those  directed  to  be  so  paid  in  the  will;  but  for 
greater  certainty,  they  ask  the  court  to  construe 

4  the  will  in  this  particular.    They  further  state, 
that   George   W.  Fitch,    a     devisee    in    the 

will  makes  the  claim,  that  under  its  provisions 
he  is  entitled  to  a  fifth  share  in  the  resid- 
uary estate,  and  they  ask  the  court  to  also 
construe  the  will  in  this  particular.  There  are  other 
questions,  not  important,  to  be  here  noticed. 

5  The  district  court,  upon  the  two  propositions, 
made  the  following  order:    ''First.    That  it  is 

the  true  construction  of  the  said  will  and  codicils,  if 
there  should  not  be  a  suflBcient  amount  of  the  personal 
assets  of  the  estate  of  the  said  Patience  V.  Newcomb, 
to  pay  in  full  the  legacies  under  said  will  and  codicils, 
which  are  not  expressly  directed  to  be  paid  from  the 
avails  of  the  sales  of  real  estate,  then  the  deficiency 
in  said  legacies  shall  be  paid  out  of  the  real  estate,  or 
avails  of  the  sales  thereof,  which  may  remain  after 
the  payment  in  full  of  those  legacies  which  are« 
expressly  directed  by  the  will  or  codicils  to  be  paid 
from  the  real  estate  of  the  testatrix.  Second.  That 
it  is  the  true  construction  of  the  said  will  and  codicils 
that  George  W.  Fitch  is  not  entitled  to  any  share  of 
the  residuary  estate  of  the  said  Patience  V.  Newcomb, 
but  that  all  the  said  residuary  estate,  real,  personal. 
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or  mixed,  shall  be  divided  into  four  equal  parts,  and 
distributed  as  follows:  One  part  to  the  heirs  at  law  of 
Delia  M.  Rorer;  one  part  to  Louise  D,  F.  Farrand;  one 
part  to  Augusta  V.  McMillan  and  Josephine  L.  Crew, 
share  and  share  alike;  and  one  part  to  Mary  H.  Eckel 
and  Ellen  D.  Palmer,  share  and  share  alike."  From 
these  orders  George  W.  Fitch  appealed. — Affirmed  and 
Modified. 

E.  M.  Sharon  for  appellant. 

M.  C.  Putnam  for  appellee. 

Granger,  J. — I.  It  will  be  well,  at  the  outset,  to 
state  some  recognized  rules  of  construction  as  applied 
to  wills.  The  personal  estate  is  the  only  one  liable 
for  the  payment  of  legacies,  unless  they  are  expressly 
or  by  necessary  implication,  made  a  charge  on  real 
estate.  13  Am.  &  Eng.  Enc.  Law,  110;  Wright  v,  Demiy 
10  Wheat.  204.  A  direction  that  the  real  estate  shall 
be  sold,  and  the  proceeds  form  or  be  considered  a  part 
of  the  residuary  personal  estate  of  the  testator,  sub- 
jects the  real  estate  to  all  charges  affecting  the  per- 
sonal estate.  Watk.  Wills,  292;  Kidney  v.Koussmaker, 
1  Ves.  Jr.  436.  If  legacies  are  ffiven  generally,  and 
the  residue  of  the  real  and  personal  estate  is  after- 
wards given  in  one  mass,  the  legacies  are  a  charge  on 
the  residuary  real,  as  well  as  personal,  estate.  Watk. 
Wills,  293;  13  Am.  &  Eng.  Enc.  Law.  1 17.  A  direction  by 
a  testator  in  his  will  to  pay  pecuniary  legacies  out  of 
his  personal  estate,  and  from  the  proceeds  thereof,  will 
not  exonerate  the  real  estate  from  the  payment  thereof 
if  the  personal  estate  proves  insufficient.  Wilcox  v, 
Wilcox,  13  Allen,  252.  We  do  not  understand 
6  these  rules  to  be  doubted,  and  in  the  light  of 
them  it  seems  to  us  that  the  first  proposition 
we  are  to  consider  is  not  very  diflBcult;  that  is,  whether 
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the  proceeds  of  the  land  sold,  not  directed  in  the 
will  to  be  specially  applied,  is  liable  for  the  pay- 
ment of  legacies  directed  to  be  paid  from  the  avails  of 
notes  and  mortgages  when  the  designated  fund  is 
insuflScient.  The  legacies  in  question  are  in  no  sense 
specific.  They  come  within  the  definition  of  demon- 
strative legacies,  which  are  defined  as  bequests  of 
money  or  other  fungible  goods,  charged  upon  a  par- 
ticular fund  in  such  a  way  as  not  to  amount  to  a  gift 
of  the  corpus  of  the  fund,  or  to  evince  an  intent  to 
relieve  the  general  estate  from  liability  in  case  the 
fund  fails.  13  Am.  &  Eng.  Enc.  Law,  12.  With  the 
legacies  to  be  paid  thus  defined,  let  us  look  to  the  lan- 
guage of  the  devises  of  real  estate  in  all  parts  of  the 
will  to  gather  the  intent  of  the  testatrix;  for  that  is 
the  guiding  star.  It  is  said  the  will  was  written  by 
the  testatrix,  and  in  its  preparation  there  is  a  manifest 

lack  of  legal  accuracy,  and  in  some  respects  a 
7  want  of  harmony  between  different  paragraphs. 

It  will  be  seen  that  the  fourteenth  clause  is  a 
disposition  of  all  her  real  estate  to  the  persons  therein 
named.  That  she  did  not  so  mean  is  clear  from  other 
parts  of  the  will,  for  in  the  next  clause  she  specifically 
devises  a  part  of  one  lot  to  another  person.  She  also, 
in  terms,  provides  tlmt  the  scholarships  are  to  be  paid 
for  out  of  the  real  estate  first  sold.  It  therefore  con- 
clusively appears  that  the  fourteenth  clause,  as  modi- 
fied by  the  nineteenth,  does  not  express  her  intention. 
This  being  true,  we  may  the  more  readily  conclude 
that  in  other  respects  the  clauses,  alone,  come  short 
of  indicating  her  purpose.  When  she  wrote  the  nine- 
t<?enth  clause,  she  evidently  had  prominently  in  mind 
the  language  of  the  fourteenth,  for  by  the  nineteenth 
slie  intends  to  add  to  that  devise  all  that  might  remain 
of  her  estate  as  a  residue;  and  if  she  intended  what 
she  had  said  in  the  fourteenth  to  be  an  absolute  devise, 
there  could  have  been  no  real  property  to  become  a 
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part  of  her  residuary  estate.  But  in  specifying  her 
residuary  estate  she  includes,  in  terms,  real  property. 
This  real  property  is  nowhere  to  be  found,  except 
such  as  is  referred  to  in  the  fourteenth  clause.  This 
real  property  she  puts  with  the  residue  of  her  personal 
property,  and  speaks  of  all,  as,  "this,  my  residuary 
estate."  Then,  in  the  last  clause  of  the  original  will, 
being  the  one  following  the  nineteenth,  she  authorizes 
her  "executors,  in  their  discretion,  to  make  all  sales  of 
personal  propertij  or  real  estate  necessary  or  proper  to 
carry  out  the  purposes  and  instructions  of  this,  Tiy  last 
will  and  testament."  The  italics  are  hers,  and  in  the 
nineteenth  she  italicizes  the  words  "real,"  "personal," 
and  "estate,"  showing  that  she  had  in  mind  that 

8  she  was  bringing  both  in  as  a  part  of  the  residue. 
While  it  is  not  easy  to  account  for  some  language 

in  the  will,  we  think  it  is  a  case  in  which  legacies  are 
given  generally,  after  which  the  residue  of  real  and 
personal  estate  is  given  in  one  mass,  in  which  case  the 
legacies  arer  charged  on  the  residuary  real  as  well  as  per- 
sonal estate.  This  conclusion  brings  the  case  clearly 
within  the  rule  stated  above,  which  has  full  support 
in  Lewis  V.  Burling,  16  How.  1,  and  cases  cited. 

Referring  to  the  rule  as  to  demonstrative  legacies, 
and  where  paid,  it  may  be  well  to  notice  2  Redf .  Wills 
(Third  Ed.),  136.  It  is  there  said:  "It  seems  to  be 
clearly  settled  that  no  direction  out  of  what  fund  the 
money  is  to  be  raised,  unless  it  so  identify  the  money 
that  the  legatee  can  say  to  the  executor  that  all  or  a 
portion  of  the  moneys  or  the  fund  are  thereby  trans- 
ferred to  him,  will  render  the  bequest  specific.  *  * 
*  There  is  an  intermediate  class  of  legacies  between 
general  and  specific  legacies,  where  a  certain  amount 
of  money  is  to  come  out  of  a  particular  fund. 

9  These  are  sometimes  called,  after  the  denomina- 
tion of  the  civil  law,  'demonstrative  legacies.' 

,This  class  of  legacies  is  not  liable  to  be  adeemed, 
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and  so  fail,  by  the  fund  being  called  in  or  changed,  but 
is  still  payable  out  of  the  general  assets."  This  propo- 
sition has  some  support  in  Frank  v.  Franks  71  Iowa, 
646  (33  N  .W.  Rep.  153).  Our  conclusion  of  this  branch 
of  the  case  is  in  accord  with  that  of  the  district  court. 
11.  The  next  question  is,  as  to  the  right  of  appel- 
lant to  participate  in  the  distribution  of  the  residuary 
estate,  after  the  discharge  of  the  legacies  under  the 
rule  we  have  aflBrmed.  The  record  presents  the  ques- 
tion as  applicable  to  any  such  estate,  whether  real  or 
personal.  Appellee  argues  the  proposition  as  if  it 
only  involved  a  residuary  personal  estate,  and  thinks 
the  question  of  no  moment  for  consideration,  because, 
in  view  of  the  record,  there  can  be  only  a  residue  from 
the  proceeds  of  real  estate;  and  that  is  our  view  of 
the  case.  Because  of  the  improbability  of  there  being 
a  residuary  personal  estate,  we  will  not  enter  into  an 
extended   discussion    of   that   branch   of    the  case, 

biit  simply  announce  our  conclusions.  Appel- 
10       lant's  interest  in  the  residuary  estate  is  created 

entirely  by  the  fifth  clause  to  the  first  codicil  to 
the  will,  which  refers  to,  and  is  to  be  construed  with, 
the  fourteenth  clause.  The  two,  exclusive  of  the  nine- 
teenth clause,  deal  only  with  real  estate.  The  nine- 
teenth clause  disposes  of  the  residuary  personal  estate 
''in  four  parts,  as  described  in  the  fourteenth  clause." 
The  real  estate  mentioned  in  the  nineteenth  clause, 
we  hold  to  mean  that  mentioned  in  the  fourteenth 
clause,  so  that,  without  the  codicil,  the  residuary  per- 
sonal and  real  estate  would  be  divided  into  four  parts. 
Later  comes  the  codicil,  and  changes  the  division  as 
to  the  real  estate  from  four  to  five  parts,  giving  to 
appellant  one  part;  but  it  makes  no  difference  as  to 
the  nineteenth  clause,  which  disposes  of  the  residuary 
personal  estate.  Our  conclusion  is,  that  any  residue 
of  the  real  estate  should  be  so  divided  that  appellant 
would  take  one-fifth,  but  nothing  from  any  residue  of 
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the  personal  estate.    If  this  is  not  the  meaning  of  the 
present  order,  it  should  be  so  modified. 

III.  Ellen  D.  Palmer  was  a  niece  of  the  testatrix, 
and  a  residuary  legatee  under  the  will.  She  gave  to 
Mrs.  Newcomb,  during  her  lifetime,  three  notes,  aggre- 
gating six  thousand  dollars,  each  note  bearing 
11  interest  at  eight  per  cent.  The  following  is  the 
first  note  in  full:  "Two  thousand  dollars,  April 
13,  1881.  Two  years  after  date,  for  value  received,  I 
promise  to  pay  Patience  V.  Newcomb,  two  thousand 
dollars,  with  eight  per  cent,  interest  annually;  inter- 
est paid  semi-annually.  And  if  I  do  not  prefer  to  pay 
said  note  during  the  life  of  my  aunt.  Patience  V.  New- 
comb, at  her  decease  the  two  thousand  dollars  is  then 
to  be  deducted  from  the  bequest  left  me  by  my  said 
aunt,  Patience  V.  Newcomb,  in  her  'last  will  and  tes- 
tament.' Ellen  D.  Palmer."  The  interest  was  paid 
to  April  18, 1890.  The  other  two  notes  contained  pro- 
visions that  the  principal  sum  was  to  be  deducted 
from  bequests  in  the  will.  At  the  death  of  Mrs.  New- 
comb there  was  interest  due  on  all  the  notes,  and  the 
parties  are  in  dispute  as  to  the  time  interest  should 
be  paid.  The  district  court  fixed  the  time  at  the  death 
of  Mrs.  Newcomb.  Appellee  thinks  it  should  not  have 
been  so  long,  and  appellant  thinks  it  should  have  been 
longer.  The  situation  is  so  unusual  that  we  have  no 
authoritative  guide  to  a  conclusion.  There  ia  some 
force  in  the  thought  that  when  the  will  took  effect 
the  law  would  so  far  make  the  deduction  as  to  stop 
the  interest,  if  the  estate  was  suflScient  to  pay  the 
legacy,  so  that  creditors  would  not  be  prejudiced.  It 
is  the  equitable,  and,  so  far  as  we  are  advised,  a  legal, 
conclusion  under  the  facts.  Except  in  so  far  as  a 
modification  may  be  necessary  to  meet  our  views  as 
to  the  distribution  of  the  residuary  estate,  the  judg- 
ment of  the  district  court  is  affirmed, 
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A.  A.  Ball  &  Company  v.  The  Cedar  Valley  Cbeamery 

Company,  et  al.,  Defendants,  The  Union  Bank 

OP  Wilton,  Intervener,  Appellant. 

Intorrention*  Neither  Code,  section  2683,  giving  the  right  to  intervene 
before  trial  is  begun,  nor  section  301G,  permitting  it  to  one  claim- 
ing an  interest  in  "attached  property;"  nor  section  3061,  providing 
for  it  in  proceedings  "by  garnishment  on  execution,"  authorizes  an 
intervention  after  judgment,  on  the  part  of  one  claiming  an  inter- 
est in  property  about  to  be  sold  under  an  execution  issued  upon  a 
judgment. 

Appeal  from  Muscatine  District  Court, — Hon.  C.  M. 
Waterman,  Judge. 

Thursday,  May  14, 1896. 

On  the  fifteenthday  of  March,  1895,  appellant  filed 
his  petition  of  intervention,  showing  as  follows:  That 
at  the  January  term,  1895,  of  said  court,  the  plaintiffs 
obtained  judgment  against  the  defendants  in  this 
action;  that  execution  issued  thereon;  that  the  same 
was  levied  by  the  sheriff,  on  or  about  February  18,  of 
said  year,  on  certain  real  and  personal  property 
described;  that  by  virtue  of  said  levy  said  chattel 
property  will  be  offered  for  sale  on  the  sixteenth  day 
of  March,  1895,  and  said  real  estate  on  the  twenty- 
third  day  of  said  month;  that  the  intervener  is  and 
was,  prior  to  said  judgment,  the  owner  of  an  undivided 
half  of  said  chattels  and  real  estate.  "Wherefore  it 
prays  for  a  hearing  in  this  matter  with  reference  to 
its  said  rights,  for  such  protection  as  its  interests 
demand,  and  for  such  orders  as  will  fully  protect  it, 
and  for  costs."  The  plaintiffs  moved  to  strike  said 
petition  of  intervention  from  the  files,  upon  the  grounds 
that  the  same  was  not  filed  in  said  cause  until  long 
after  the  trial  thereof,  and  after  judgment  had  been 
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rendered,  and  because  it  does  not  set  up  any  proper  or 
valid  ground  of  intervention.  This  motion  was 
sustained,  from  which  ruling  intervener  appeals.— 
Affirmed. 

P.  M.  Detwiler  and  J.  M.  Doran  for  appellant. 

Jayne  <&  Hoffman  and  C.  A.  W.  Kent  for  appellees. 

Given,  J. — The  right  to  inten^ene  in  an  action  is 
given,  in  section  2683  of  the  Code,  "before  or  after 
issue  has  been  joined  in  the  cause,  and  before  the  trial 
commences."  This  petition  shows,  that  this  case  had 
gone  to  judgment,  and  that  execution  was  issued 
thereon,  before  the  petition  was  filed.  It  is  clear, 
therefore,  that  the  petition  could  not  be  filed  under 
this  section.  Section  3016  provides  that  persons  other 
than  the  defendant  may,  before  the  sale  of  attached 
property,  or  before  the  payment  to  the  plaintiff,  of  the 
proceeds  thereof,  or  any  attached  debt,  present  his 
petition  disputing  the  validity  of  the  attachment,  or 
stating  a  claim  to  the  property  or  money,  or  to  an 
interest  in,  or  lien  on  it,  under  any  other  attachment 
or  otherwise,  and  that  the  petitioner's  claim  shall  be, 
in  a  summary  manner,  investigated.  Section  3051 
provides,  that  in  proceedings  by  garnishment  on  exe- 
cution, the  plaintiff  may,  if  the  garnishee  is  called 
into  court,  have  the  case  docketed  against  him  upon 
his  answer  to  the  officer;  that  issue  may  be  made,  and 
"the  proceedings  shall  be  the  same  as  under  garnish- 
ment on  attachment,  as  near  as  the  nature  of  the  case 
will  allow."  This  is  not  a  proceeding  by  attachment, 
nor  by  garnishment  on  execution,  and  therefore,  is 
not  authorized  by  either  of  these  sections.  Appellant 
cites  and  relies  upon  Edwards  v.  CosgrOy  71  Iowa,  297 
(32  N.  W.  Bep.  350).  In  that  action  a  debtor  was 
garnished  on  ei^ecution.    He  paid  the  amount  to  the 
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oflBcer,  without  answering,  and  Tatlock  filed  a  peti- 
tion, claiming  the  money.  It  was  held  that  the  peti- 
tion was  properly  filed  under  said  section  3051,  that 
being  a  proceeding  by  garnishment  under  execution. 
The  question  here  presented  was  not  involved  in  that 
case.  It  is  said  in  that  case,  as  to  section  3051:  "The 
effect  of  this  section  is  to  give  to  third  parties,  who 
claim  the  property  or  money  seized  on  execution,  or 
by  garnishment  on  execution,  the  right  to  intervene 
aid  assert  their  claim  at  the  time  and  in  the  manner 
prescribed  by  section  3016."  It  was  inaccurate  to  say 
that  section  3051  applies  to  property  or  money  seized 
on  execution.  It  is  expressly  limited  to  "proceedings 
by  garnishment  on  execution."  As  the  question  here 
presented  was  not  involved  in  that  case,  this  state- 
ment, so  far  as  it  relates  to  property  or  money  seized 
on  execution,  other  than  by  garnishment,  is  not  con- 
trolling. In  such  a  case,  as  said  in  Bank  v,  Gill^  50 
Iowa,  428:  "If  the  interveners  have  rights  which 
require  protection,  they  should  commence  an  original 
action,  in  the  ordinary  way,  for  that  purpose."  The 
motion  was  properly  sustained. — Affirmed.* 


C.  AuLTMAN  &  Company,  Appellants,  v.  Albert  Tebple. 

Payment:  evidence.  Where  a  profit  was  made  in  a  joint  enterprise 
of  the  maker  and  payee  of  a  note,  it  may  be  shown  against  an 
indorser  after  maturity,  without  a  showing  that  a  settlement  of 
the  joint  venture  was  had,  that  the  note  was  paid  by  an  application 
of  the  maker's  share  of  said  joint  profits. 

Appeal  from   Howard   District    Court. —  Hon.   E.    E. 
CooLEY,  Judge. 

Thursday,  May  14, 1896. 

Action  of  replevin.    Trial  by  jury.    Verdict  for 
the  defendant.    Plaintiff  appeals. — Affirmed, 
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Frank  Sayre  and  H,  L.  Spaulding  for  appellant. 

Barker  &  Upton  for  appellee. 

KoTHROOK,  C.  J. — The  property  in  controversy  con- 
sisted of  two  males  and  a  dark-bay  mare.  The  defend- 
ant was  the  owner  of  the  animals,  and  on  the  twenty- 
eighth  day  of  April,  1891,  he  executed  his  negotiable 
promissory  note  to  Painter  and  Russell  for  eighty-five 
dollars,  payable  November  1,  in  the  same  year.  At 
the  same  time  he  made  a  chattel  mortgage  of  said 
property  to  said  Painter  and  Russell,  to  secure  the 
payment  of  the  note.  The  mortgage  was  not  filed  for 
record  and  recorded  until  February  20,  1892.  The 
plaintiff  claimed  to  be  the  owner  of  the  note  and 
mortgage  by  a  transfer  from  Thomas  Russell.  The 
defendant  answered  that  he  had  fully  paid  the  note 
before  it  was  transferred,  and  while  it  was  in  the 
possession  of  George  Painter,  one  of  the  payees.  This 
was  the  single  issue  which  was  for  trial  upon  the 
pleadings.  The  jury  were  fully  warranted  in  finding 
from  the  evidence  that  George  Painter  was  in  the  posses- 
sion of  the  note  until  after  it  was  due,  and  that  it  was 
fully  paid  before  he  transferred  it  to  any  one.  We 
need  not  discuss  the  testimony  of  the  witnesses.  There 
is  a  very  decided  preponderance  of  evidence  in  sup- 
port of  the*  plea  of  payment.  It  appears  that  George 
Painter  and  the  defendant  were  engaged  in  the  fall  of 
the  year  1891,  in  a  joint  enterprise,  in  cutting  and  baling 
wild  hay.  It  was  claimed  on  the  trial,  in  behalf  of 
defendant,  that  an  arrangement  was  made  between 
them  by  which  the  note  and  mortgage  were  to  be  paid 
from  the  proceeds  of  the  hay.  This  proposition  is 
supported  by  the  evidence.  There  is  evidence  to  the 
offect  that  Painter  repeatedly  stated  that  the  note 
was  satisfied  and  paid  in  the  hay  transaction.  The 
principal  question  raised  by  counsel  on  this  appeal  U 
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that  it  was  not  competent,  in  this  case,  to  show  pay- 
ment without  first  showing  a  settlement  of  the  joint 
hay  venture.  The  rule  invoked  by  counsel  has  no 
application,  under  the  issue  of  payment  made  in  this 
case.  The  note  was  a  private  debt  due  from  the 
defendant  to  Painter  and  Russell.  The  evidence 
authorizes  a  finding  that  it  was  agreed  that  payment 
was  to  be  made  from  the  proceeds  of  the  sale  of  the 
hay;  and  that  it  was  so  paid.  No  settlement  of  a  gen- 
eral partnership  was  required  to  determine  the  ques- 
tion of  payment.  When  payment  was  made,  no  rights 
of  the  plaintiff  to  any  other  person  were  involved. 

Other  objections  are  made,  to  instructions  to  the 
jury,  and  to  rulings  on  the  admission  and  exclusion 
of  evidence,  which  we  do  not  think  require  special 
consideration.  We  find  no  error,  and  the  judgment  of 
the  district  court  is  affiembd. 


Peter  Milboy  v.  The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Appellant. 

G«Mtract8:    usage.    Where  a  contract  permitting  a  shipper  to   go 

with  his  stock  and  return  free  of  charge  does  not  specify  the  route, 

4    the  return  must,  if  there  are  two  routes  operated  by  the  carrier, 

in  the  absence  of  any  usage  to  the  contrary,  be  made  by  the 

shorter  way. 

Same.    If  there  is  a  usage  permitting  him  to  return  over  either  route, 
2    and  it  is  known  to  the  shipper  when  the  contract  is  made,  it  will 
be  presumed  to  be  a  part  thereof. 

Same.    While  the  express  terms  of  a  contract  cannot  be  varied  by  usage, 

4  and  while  usage  which  is  contrary  to  law  is  ineffectual,  it  is  per- 
missible to  show  that,  by  usage,  a  contract  providing  for  the  free 
return  of  a  stock  shipper,  which  names  no  route,  allows  him  to 

5  travel  over  either  of  the  several  routes,  operated  by  the  carrier  who 
issued  the  contract. 

Court  and  jury:    Establishing  usage.    In  Iowa  a  usage  is  not  neg- 
1    atived,  as  matter  of  law,  because  the  evidence  as  to  its  existence 
is  in  conflict. 
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Same.     Such  conflict  should  go  to  the  jury,  under  proper  instruc' 
6    tions,  as  to  how  far  such  usage,  if  the  jury  finds  it  established, 
should  control  the  contract 

Praetiee:    special  and  general  verdicts.    A  verdict  in  favor  of 

3    a  passenger  wrongfully  ejected  from  a  railway  train,  will  not  be 

'  set  aside,  though  the  jury  specially  finds  that  no  excessive  force 

was  used,  as  alleged  in  the  complaint,  where  the  action  is  not 

based  upon  the  force  alone,  but  also  upon  the  wrongful  ejection. 

Appeal  from  Delaware   District    Court. — Hon.   Pbbd 
O'DoNNBLL,  Judge. 

Thursday,  May  14, 1896. 

Action  at  law,  in  which  plaintiff  seeks  to  recover 
damages  for  being  wrongfully  ejected  from  one  of 
defendant's  trains.  Trial  to  a  jury,  and  judgment  for 
plaintiff,  and  defendant  appeals. — Affirmed. 

A.  L.  Bartholomew,  Bronson  &  Carr^  and  W.  J. 
Knight  for  appellant. 

Welsh  &  Welsh^Yoran  &  Arnold,B,nd  Powers^Lacy 
&  Brown  for  appellee. 

Deemeb,  J. — Plaintiff  is  a  stock  shipper,  and  in 
the  year  1887,  resided  at  Hopkinton,  in  Delaware 
county.  In  September  of  that  year,  he  shipped  two- 
cars  of  stock  from  the  place  of  his  residence,  over 
defendant's  line  of  road,  to  the  town  of  Defiance,  in 
Shelby  county, — a  point  a  considerable  distance  west 
of  the  town  of  Hopkinton.  A  stock  contract  was  issued 
by  the  defendant  to  the  plaintiff,  which  provided  for 
the  transportation,  of  the  stock  to  its  destination, 
and  also  provided  for  the  free  passage  of  one  man 
going  with  the  stock  to  the  place  of  its  destination, 
and  returning  to  the  point  from  which  the  shipment  was 
made.  The  material  parts  of  the  contract  are  as  follows : 
"From  Hopkinton,  Iowa,  to  Defiance,  Iowa. 

"Parties  actually  in  charge  of  and  accompanying 
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within-named  stock,  must  write  their  own  name  in 
ink  here. 

"Peter  Milroy. 

"*  *  *  The  above  named  is  entitled  to  return 
pass  Defiance  to  Hopkinton,  Iowa. 

"S.  W.  Wheeler,  per  A.'' 

It  seems  that  defendant  had  two  lines  of  road 
from  Hopkinton  to  Defiance, — one  via  Monticello, 
Anamosa,  and  Paralta,  and  the  other  via  Monticello, 
Oxford  Junction,  Martelle,  and  Paralta.  The  follow- 
ing diagram  will  best  explain  the  situation: 
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The  route  from  Hopkinton  to  Paralta,  via  Ana- 
mosa,  is  twenty-six  and  six-tenths  miles  shorter  than 
the  one  by  way  of  Oxford  Junction.  The  cars  con- 
taining plaintiff's  stock  (he  being  with  them)  were 
taken  by  way  of  the  Anamosa  route;  and  on  the  third 
day  of  October,  1887,  the  plaintiff  left  Defiance,  to 
return  to  Hopkinton,  taking  a  through  train  destined 
from  Council  Bluffs  to  Chicago.  About  sunrise  next 
morning  he  reached  Marion,  and  instead  of  there 
changing  cars,  and  taking  a  train  destined  from  Cedar 
Rapids  to  Monticello,  he  continued  on  the  Chicago 
train,  and  rode  on  through  Paralta,  intending  to  get 
off  at  Oxford  Junction,  and  there  take  a  train  to  his 
home.  Shortly  before  the  train  reached  Martelle,  a 
station  a  few  miles  east  of  Paralta,  the  conductor  of 
the  Chicago  train  asked  plaintiff  where  he  wished  to 
go,  and  called  for  his  ticket.  In  response  to  this,  plaint- 
iff stated  his  destination  and  produced  his  stock  con- 
tract. This  the  conductor  refused  to  recognize,  and 
he  demanded  of  plaintiff  the  regular  fare  from  Paralta 
to  Oxford  Junction.  Plaintiff  refused  to  accede  to  the 
demand,  and  wo^  ejected  from  the  train  at  Martelle. 
After  remaining  at  Martelle  for  about  thirty  minutes, 
he  boarded  a  west-bound  train,  arrived  at  Paralta  in  a 
short  time,  and  there  alighted,  and  took  the  regular 
Cedar  Rapids  train,  via  Anamosa,  for  his  destination. 
He  reached  Monticello  an  hour  or  two  later  than  if  he 
had  been  permitted  to  go  via  Oxford  Junction,  as  he 
had  intended.  This  action  is  brought  to  recover 
damages  sustained  by  reason  of  the  ejection  of  plaint- 
iff from  the  Chicago  train.  It  is  claimed  by  the 
plaintiff  that  he  had  the  choice  of  routes  on  his 
retm-n  pass,  and  that  the  conductor  of  the 
Chicago  train  wrongfully  ejected  him,  that  the 
conductor  used  more  force  and  violence  than  was 
needed  to  eject  him  from  the  train,  and  that  by  rea- 
son thereof,  he  has  been  seriously  and  permanently 
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injured.  The  defendant,  in  answer,  claimed  that  it 
had  the  right  to  eject  plaintiff  from  its  train  (and  that 
it  used  no  more  force  than  was  necessary  in  so  doing), 
for  the  reason  that  it  was  plaintiff's  duty  to  return  by 
the  route  over  which  he  went;  that,  under  his  con- 
tract, it  was  his  duty  to  get  off  the  Chicago  train  at 
Paralta,  or  at  some  point  west  of  that;  and  that  he 
was  wrongfully  on  the  train  after  it  passed  Paralta. 
On  the  issues  so  joined,  the  case  was  tried  to  a  jury, 
which  returned  a  verdict  for  plaintiff  in  the  sum  of 
one  thousand  dollars.  The  lower  court  reduced  the 
amount  to  six  hundred  and  sixty-six  dollars,  and  for 
that  sum  rendered  judgment.  The  court  instructed 
the  jury,  in  substance,  that,  while  the  return  pass  did 
not  name  the  route  over  which  plaintiff  should  return, 
yet  it  was  his  duty,  in  the  absence  of  proof  of  custom 
or  usage  to  the  contrarv,  to  take  the  shorter  route,  and 
return  via,  Anamosa.  But  it  also  said,  that  if  defend- 
ant, by  general  usage  and  custom;  permitted  persons 
holding  tickets,  or  stock  contracts,  such  as  plaintiff 
had,  to  go  over  either  route,  without  extra  charge, 
then  such  usage  or  custom  became  a  part  of  the  con- 
tract, and  plaintiff  was  justified  in  going  by  way  of 
Oxford  Junction,  and  the  defendant  had  no  right  to 
put  him  off  the  train.  Other  instructions  were  given, 
with  reference  to  what  evidence  was  necessary  to  sus- 
tain this  custom  and  usage,  to  some  of  whicli  we  will 
hereafter  refer.  These  instructions,  to  which  we  have 
specifically  referred,  were  not  excepted  to,  and  they, 
therefore,  became  the  law  of  the  case. 

It  is  said  by  appellant,  (I)  that  there  is  no  such 
issue  presented;  (2)  that  there  is  no  suflBcient  evidence 
to  establish  any  such  custom  or  usage;  and  (3)  that,  if 
it  ever  existed,  it  did  not  enter  into  plaintiff's  contract, 
because  he  had  no  notice  thereof. 

Now,  without  setting  out  plaintiff's  numerous 
pleadings,  it  is  suflScient  to  say,  that  we  think  he  did 
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plead  a  custom,  and  that  evidence  to  establish  it  was 
properly  admitted. 

As  to  the  appellant's  second  contention,  it  is  well 
to  look  first  to  the  instructions  given  by  the  cotirt, 
with  reference  to  the  subject  of  usage  and  custom, 
before  considering  the  evidence  introduced  to  support 
it.  These  were  as  follows:  "(12)  By  the  term  'gen- 
eral custom,'  is  meant  the  general  way  of  doing  some 
particular  thing, — the  usual  way  of  doing  such  thing. 
To  establish  a  general  custom  in  reference  to  any  par- 
ticular thing,  or  way  or  manner  of  doing  such  thing, 
it  must  be  made  to  appear  from  the  evidence  that 
such  custom  was  generally  and  uniformly  extended  to 
all  persons,  under  like  circumstances  and  conditions, 
and  that  the  same  is  notorious;  that  is,  well 
understood.  So  if,  in  the  case  at  bar,  it  does 
not  appear  from  the  evidence  that  all  persons 
holding  tickets  or  passes  from  points  west  of 
Paralta  to  Hopkinton,  were  allowed  to  take 
their  choice  of  line,  either  by  Anamosa  or  Oxford 
Junction  to  Hopkinton,  then  the  general  custom  in 
question  in  this  case  is  not  established."  "(25)  A  cus- 
tom or  usage  governing  a  question  of  legal  right  can- 
not be  proved  by  isolated  instances,  but  should  be  so 
certain,  uniform  and  notorious  that  it  must  probably 
have  been  understood  by  the  parties  as  entering  into 
the  contract.  The  burden  is  upon  the  plaintiff  to 
prove  that  such  a  custom  existed,  by  a  preponderance 
of  testimony;  and,  if  you  should  find  that  he  has  failed 
to  establish  such  a  custom  by  a  preponderance  of  tes- 
timony, then,  upon  that  branch  of  the  case,  you  should 
not  consider  it  further  as  having  any  bearing  upon  the 
case,  in  making  up  your  verdict."  Neither  of  these 
instructions  were  excepted  to,  and  they  will  be 
treated  as  a  correct  exposition  of  the  law.  It  is  to  be 
observed,  in  passing,  that  the  parties  and  the  court 
below   used   the    words    "custom"    and    "usage"    as 
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synonymous,  and  not  according  to  their  strict  legal 
meaning*  Technically  speaking,  there  is  a  wide  dis- 
tinction between  a  usage  of  trade  and  a  common  law 
custom;  for  a  custom  is  something  which  has,  by  its  uni- 
versality and  antiquity,  acquired  the  force  and  effect  of 
law  in  the  particular  place  or  country  in.  respect  to 
the  subject-matter,  to  which  it  relates,  and  is  ordinarily 
taken  notice  of  without  proof  {Wilcox  v.  Wood, 
9  Wend.  (N.  T.)  349),  whereas  a  usage  is  simply  a  mode  of 
dealing  in  a  particular  locality,  or  among  persons  in  a 
particular  business  or  trade,  and  it  derives  its  binding 
force  from  the  supposed  or  established  knowledge  of 
the  persons  engaged  in  the  particular  traflBc  at  the 
place  or  in  the  trade  to  which  it  relates.  The  theory 
of  usage  and  custom,  as  used  by  the  court  in  its  instruc- 
tions, rests  upon  the  presumption  that  the  parties,  in 
making  their  contract,  did  so  with  the  intention  that 
the  usages  of  the  place  and  of  the  railway  company 
should  be  regarded  as  a  part  of  their  contract,  and  not 
upon  the  premise  that  the  custom  had  the  effect  of  a 
local  law.  The  plaintiff  produced  many  witnesses  to 
prove  the  general,  uniform,  notorious,  and  certain 
practice  of  the  railway  company  to  allow  persons 
holding  tickets,  passes,  or  stock  contracts  to  choose 
either  rout^  in  going  from  Hopkinton  and  Monticello 
to  points  on  the  main  line  west  of  Paralta,  without 
extra  charge.  These  witnesses  professed  to  know 
what  the  usage  was  in  this  respect,  and  many  of  them 
gave  instances  to  enforce  their  statements.  True, 
there  were  a  number  of  witnesses  for  defendant,  some 
of  whom  denied  that  there  was  any  such  custom; 
and  others  in  the  defendant's  employ,  who  might  have 

known  it,  if  it  had  existed,  testified  that  they 
1  had  no  knowledge  of  any  such   usage.    Now, 

while  a  few  courts  have  held  that  a  usage  or 
custom  cannot  be  established  by  a  single  witness, 
and  others  have  held  that  it  cannot  be  shown  by 


May  1896]       MiLROt  v.  C ,  M.  &  St.  P.  Ry.  Co.  19f 

a  single  witness  if  his  testimony  be  contradicted, 
and  still  others  have  held  that  it  cannot  be  estab- 
lished if  there  is  a  substantial  conflict  in  the  evi- 
dence, no  matter  what  the  number  of  witnesses,  yet 
we  think  the  true  rule  is  that  if  plaintiff  has  produced 
evidence  which,  when  fairly  and  reasonably  consid- 
ered, would  prove  the  alleged  custom,  the  question 
then  becomes  one  of  fact,  for  the  jury,  under  propei 
instructions  from  the  court,  and  that  the  mere  fact  of 
a  conflict  in  the  testimony  does  not,  of  necessity,  and 
as  a  matter  of  law,  negative  the  alleged  custom.  See 
Hughes  v.  Stanlei/,  45  Iowa,  622;  Dickinson  v.  City  of 
Poughkeepsie,  75  N.  Y.  66;  Farnsworth  v.  Chase,  19  N. 
H.  535.  Any  other  rule  would  defeat  almost  every 
custom  sought  to  be  established.  One  fact  established 
upon  the  trial  is  not  to  be  lost  sight  of:  A  person 
who  had  a  pass,  was  carried  on  the  Chicago  train, 
upon  which  plaintiff  was  riding,  to  Oxford  Junction, 
and  from  there  he  went  to  Monticello,  all  being  done 
without  objection  on  the  part  of  any  of  the  defend- 
ant's employes.  We  think  there  was  suflBcient  evi- 
dence to  take  the  question  to  the  jury.  It  is  also  said 
that  the  contract  with  plaintiff  could  not  have  been 
made  with  reference  to  this  custom,  for  he  had  no 
notice  thereof.  This  contention  is  based  almost  wholly 
upon  an  alleged  declaration,  made  by  plaintiff  with 

reference  to  his  rights  under  his  contract  and 
2  his  knowledge  of  the  usage.    But  we  find,  on 

turning  to  the  record,  that  plaintiff  testified 
that  he  knew  of  the  custom  when  he  made  the  con- 
tract; and  the  presumption  obtains  that,  if  lie  did 
know  of  it,  it  became  a  part  of  his  contract,  the  same 
as  if  he  had  expressly  assented  to  it.  The  jury  evi- 
dently believed  the  plaintiff,  and  we  cannot  interfere. 
II;  Appellant  contends  that  plaintiff  cannot 
recover  because  he  alleged  that  his  injuries  were  due 
to  the  excessive  force  used  by  the  conductor  in  ejecting 
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him  from  the  train,  and  the  jury  specifically  found 
that  no  excessive  force  was  used.  We  do  not  find 
that  this  question  was  presented  to  the  lower  court, 
and,  if  it  had  been,  there  is  no  assignment  of  error  to 
raise  it  here.  Defendant  did  not,  in  the  lower  court, 
move  for  judgment  on  the  special  findings,  and  did 
not  except  to  any  of  the  instructions,  except  the  fif- 
teenth and  nineteenth,  and  these  are  not  seriously 
complained  of  on  this  appeal.  Moreover,  if  the  ques- 
tion did  fairly  arise,  we  are  not  prepared  to  say 

3  that  there  was  any  error.    The  plaintiff  was 
entitled  to  recover,  if  he  was  wrongfully  ejected 

from  the  train,  and  the  violence  used  to  effectuate  his 
removal  in  such  a  case,  might  be  considered  in  aggra- 
vation of  his  damages.  His  action  was  not  predicated 
upon  excessive  force  alone,  but  upon  his  wrongful 
removal  from  the  train,  and  he  was  not  required  to 
prove. more  than  was  needed  to  establish  a  case. 

III.    It  is  claimed  that  the  plaintiff's  contract 

was  plain  and  unambiguous,  and  that  under  it  certain 

legal  rights  and  duties  arose,  and  that  neither  the 

contract,  nor  the  obligations  which  the  law  creates, 

can  be  varied  by  usage  or  custom.    It  will  be 

4  noticed  that  the  stock  contract  does  not  specify 
the  route  plaintiff  should  take.    It  calls  for 

transportation  from  Hopkinton  to  Defiance,  and 
return,  over  defendant's  lines  of  road.  Testimony  as 
to  a  usage  or  custom  allowing  a  passenger  to  elect 
which  one  of  two  he  would  select,  would  not  vary  or 
contradict  the  language  of  the  contract.  It  merely 
attached  an  incident  to  it,  and  supplied  conditions 
which  in  no  manner  conflicted  with,  or  contradicted 
what  was  written.  The  law  imposed  certain  obliga- 
tions, with  reference  to  time,  care,  etc.,  and  it  may  be, 
in  the  absence  of  any  custom  or  usage  to  the  contrary, 
required  plaintiff  to  take  the  shorter  route.  This  was, 
practically,  the  theory  adopted  by  the  court  below, 
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and  we  are  satisfied  of  its  correctness.    It  is  conceded 

that  an  express  contract  cannot  be  contradicted  or 

varied  by  proof  of  a  custom.    And  it  is  also  true  that 

a  custom  or  usage  must  not  be  contrary  to  law. 

5  But  the  custom  relied  upon  in  this  case,  did  not 
vary  the  contract,  nor  give  a  different  legal 

effect  to  the  instrument  from  what  the  common  law 
would  have  given.  The  usage,  if  proved,  was  not  con- 
trary to  the  general  law  of  the  land,  but  an  exception 
to  the  ordinary  rule  of  performance.  If  such  customs 
should  be  rejected  because  they  establish  something 
different  from  the  law,  then  they  could  not  be  proved 
in  any  case;  for,  if  they  were  not  different,  they  would 
be  a  part  of  the  law.  It  may  be  said,  however,  that 
defendant  has  not  contended  that  the  custom  was 
illegal.  We  think  the  court  correctly  submitted  the 
question  of  usage  to  the  jury. 

IV.  Appellant  argues  that  the  verdict  is  contrary 
to  the  twenty-fifth  instruction  above  quoted.  We 
have  already  said,  that  there  was  sufficient  evidence 
on  the  question,  to  take  the  case  to  the  jury,  and  will 
add  nothing  further. 

V.  Complaint  is  made  of  some  of  the  questions 
propounded  by  plaintiff's  counsel.  It  is  said  that 
they  call  for  opinions,  instead  of  facts,  and  that  in 

•some  instances  the  witnesses  were  not  competent.  We 
do  not  think  the  objections  are  well  founded.  All 
parties  treated  the  words  "custom''  and  "usage"  as 
synonymous,  and  the  witnesses  were  asked  as  to,  and 
gave  evidence  with  reference  to,  the  usage  of  the 
defendant  company.  Most  if  not  all  of  them  spoke 
from  actual  experience,  and  all  said  they  knew 

6  what  the  usage  and  custom  was.    It  was  per- 
fectly competent  for  witnesses  to  state  the  facts 

with  reference  to  the  usage  or  custom,  but  how  far 
such  usage  should  modify  or  control  the  contract  or 
the  law  was  for  the  court.    Holmes  v.  Whitaker  (Or.) 
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31  Pac.  705;  Lawson,  Usages  &  Gust.,  section  55;  Has- 
kins  V.  Warren,  115  Mass.  535.  There  was  no  error 
here. 

VI.  Appellee  was  permitted  to  prove  by  a  wit- 
ness, in  rebuttal,  that  one  Price,  a  conductor  on  the 
Anamosa  train,  said  that  plaintiff's  contract  was  as 
good  as  wheat,  and  that,  if  he  was  in  Milroy's  place,  he 
would  see  why  he  was  put  off  the  train.  It  is  insisted 
that  this  was  error.  It  appears  that  the  conversation 
between  Price  and  plaintiff  was  called  out  by  defend- 
ant in  an  attempt  to  show  that  plaintiff  knew  there 
was  no  such  custom  as  claimed.  On  re-examination 
of  plaintiff  he  was  permitted,  without  objection,  to 
state  thp  whole  conversation,  and  he  gave  it  just  as 
the  witness  did  who  was  produced  in  rebuttal;  so  that 
there  was  no  prejudice,  in  any  event.  After  this,  how- 
ever. Price  gave  his  version  of  the  conversation,  but 
denied  that  part  of  it  last  above  referred  to.  Plaintiff, 
in  rebuttal,  then  introduced  the  witness  whose  testi- 
mony is  objected  to.    We  think  there  was  no  error. 

VII.  Lastly,  it  is  said  that  the  damages  are  excess- 
ive. While  they  are  quite  large,  in  view  of  the  actual 
physical  injuries  sustained,  yet,  because  of  the  various 
other  elements  of  damage  which  may  be  considered  in 
such  cases,  we  do  not  feel  justified  in  interfering. 
We  discover  no  prejudical  error,  and  the  judgment  is* 

AFFIRMED. 
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Agnes  MoFabland  v.  The  City  of  Musoatinb, 
Appellant. 

Special  Charters:  general  statute:  AcUon  against  City.  Chap- 
ter 25,  Acts  Twenty-fifth  General  Assembly,  is  made  applicable 
to  cities  acting  under  special  charters,  and  provides  that  an  action 
for  injury  through  defective  walks,  must  be  brought  against  a 
city  within  six  months,  unless  notice  of  the  injury  is  served  on 
the  municipality  within  ninety  days  after  injury  occurs.  A  city, 
5  acting  under  special  charter  which  authorized  it  to  audit  all 
claims  presented,  enacted  by  ordinance  that  all  claims  against  the 
city  must  be  presented  to  the  council  through  some  member  of  it. 
Held^  one  injured  by  reason  of  a  defective  walk,  who  has  complied 
with  said  statute,  may  maintain  suit  therefor  without  such  pre 
sentation  of  his  claim  to  the  council. 

Ef Idenee*    Evidence  of  future  disability  is  admissible  in  an  action 
for  personal  injuries,  under  an  allegation  that  plaintiff  ^believes 

3  that  her  injuries  will  incapacitate  her  from  performing  manual 
labor  for  the  rest  of  her  life,"— -particularly  where  defendant,  in 
his  answer,  puts  in  issue  the  permanent  character  of  plaintifTs 
injuries. 

Frat'tiee:  interrooatobies.  Interrogatories  to  a  plaintiff  in  an 
action  for  personal  injuries,  attached  to  the  answer,  as  to  where 
she  was  born,  where  she  lived  from  the  time  she  was  twenty  years 
2  old,  and  the  name  of  those  with  whom  she  lived,  or  for  whom  she 
worked,  and  their  addresses,  and  whether  her  parents  were  living, 
are  not  allowable  under  Iowa  Code,  section  2893,  requiring  that 
they  concern  material  matters  in  issue. 

Jury  question.  Evidence  that  plaintiff  has  been  growing  worse 
instead  of  better  since  the  injury  sued  for,  and  that  the  effect  of  it 

4  might  continue  indefinitely,  warrants  telling  the  jury  that  in 
assessing  the  damages  to  which  she  may  be  entitled,  they  may 
consider  the  probable  duration  of  the  injury. 

Appeal.    The  correctness  of  appellant's  abstract  on  appeal  cannot  be 
successfuUy  attacked  in  the  argument,  where  no  basis  has  been 
1    laid  therefor  by  filing  an  amended  abstract,  questioning  its  cor- 
rectness. 

Form  of  verdict.    The  provision  of  Iowa  Code,  section  2803,  that 

verdicts  must  be  written  and  signed  by  a  foreman  chosen  by  the 

jury,  is  directory  merely;  and  failure  to  comply  therewith  is  not 

6    ground  for  reversal  where  it  is  not  disputed  that  the  verdict,  as 
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entered,  was  the  one  returned,  and  it  appears  from  the  r^ord  that 
no  objection  was  made  to  the  form  of  the  verdict  at  the  time  it 
was  returned* 

Appeal  from  Muscatine  District   Court. — Hon.   A.  J. 
House,  Judge. 

4  Thursday,  May  14,  1896. 

Action  for  damages,  for  injuries  sustained  by  rea- 
son of  falling  upon  a  defective  sidewalk.  Trial  to  a 
jury,  and  verdict  for  plaintiff.  Defendant  appeals. — 
Affirmed. 

E.  F.  Richman  for  appellant. 

D.  C.  Cloud  for  appellee. 

KiNNE,  J. — I.  Plaintiff  claims,  that  on  the  even- 
ing of  November  16,  1893,  and  while  she,  in  the  exer- 
cise of  due  care,  was  walking  upon  a  sidewalk  in  the 
defendant  city,  she  stepped  into  a  hole  in  said  walk, 
was  thrown  down,  bruised,  and  *'her  spine  so  badly 
injured  as  to  render  her  almost  entirely  helpless,  and, 
she  believes,  will  incapacitate  her  from  performing 
any  manual  labor  for  her  whole  life."  The  petition 
contains  other  necessary  allegations  as  to  notice  to 
the  city  of  the  defective  condition  of  the  walk.  The 
defendant  answered,  denying  that  plaintiff  had  sus- 
tained the  injury  as  alleged,  and  denying  that  it  was 
permanent,  and  denying  that  it  was  caused  by  defend- 
ant's carelessness  or  negligence,  and  averring  that  the 
injury,  if  any,  was  caused  by  plaintiff's  own  careless- 
ness and  negligence.  There  was  a  verdict  for  plaintiff 
for  three  thousand  dollars. 

II.  The  appellee,  in  argument,  insists  that  the 
cause  is  not  a  condition  to  be  determined  upon 
its  merits  in  this  court.  We  do  not  deem  it  necessary 
to  go  into  that  question,  as  no  amended  abstract  has 
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been  filed  by  appellee.    Appellant's  abstract  stands, 
therefore,  as  correct.    The  correctness  of  appel- 

1  lant's  abstract  cannot  be  successfully  attacked  in 
argument  when  no  basis  therefor  has  been  laid 

by  filing  an  amended  abstr<ict  questioning  its  cor- 
rectness. 

III.    Defendant  attached  to  its  answer  certain 
interrogatories  to  be  answered  by  the  plaintiff.    The 
plaintiff  filed  exceptions  to  all  of  them,  and  the  excep- 
tions were  sustained  as  to  the  first,  second,  third, 

2  and    sixth,    to    which  ruling    the    defendant 
excepted.    These  interrogatories  asked  plaintiff 

when  and  where  she  was  born,  where  she  had  lived 
from  the  time  she  was  twelve  years  of  age,^nd  the 
name  of  the  person  or  persons  with  whom  she  lived, 
or  for  whom  she  worked,  and  their  address;  what 
occupation  she  was  engaged  in  just  prior  to  coming 
to  Muscatine,  and  for  whom  she  worked;  whether  her 
parents  were  living;  if  so,  their  residence,  occupation, 
and  names.  It  is  said  the  court  erred  in  sustaining 
plaintiff's  exceptions  to  these  interrogations.  Code, 
section  2693,  provides:  ''Either  party  may  annex  to 
his  petition,  answer,  or  reply,  written  interrogatories 
to  any  one  or  more  of  the  adverse  parties  concerning 
any  of  the  material  matters  in  issue  in  th'e  action,  the 
answer  to  which,  on  oath,  may  be  read  by  either  party 
as  a  deposition  between  the  party  interrogating  and 
the  party  answering."  This  section  furnishes  a  method, 
in  addition  to  those  otherwise  provided,  for  procuring 
the  testimony  of  the  opposite  party.  Such  interroga- 
tions must,  however,  be  asked  concerning  material 
matters  which  are  in  issue.  Greene  v.  Woods,  34  Iowa, 
573;  Mason  v.  Green,  32  Iowa,  596;  Hogaboom  v.  Price, 
53  Iowa,  703  (6  N.  W.  Rep.  43).  The  material  matters 
put  in  issue  by  the  pleadings  in  this  case  were  the 
injury  of  the  plaintiff,  its  character,  extent,  and  effect, 
how  it  occurred,  whether  plaintiff,  by  her  negligence 
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contributed  to  produce  it;  the  condition  of  the  walk 
when  the  accident  occurred,  and  the  knowledge  of  its 
condition  by  the  city.  Now,  while  it  is  possible  that 
answers  to  the  interrogatories  excepted  to,  might  throw 
some  light  upon  some  one  or  more  of  these  matters, 
still  such  interrogators  are  not  asked  concerning  any  of 
the  material  matters  in  issue,  and  hence  the  exceptions 
to  them  were  properly  sustained.  Some  of  these  inter- 
rogatories were  absolutely  immaterial  to  the  determi- 
nation of  any  question  that  could  arise  in  the  case ;  as,  for 
instance,  the  one  asking  for  the  birthplace  of  plaintiff. 
IV.  It  is  insisted,  that  under  the  issues  no  evi- 
dence of  future  disability  could  be  admitted.  This 
claim  is-based  upon  the  theory,  that  the  allegation 
relating  thereto    in    the   petition,   charges   a 

3  "belief,"  and  not  a  fact.     We  think  it  would 
be  carrying  technicalities  to  a  great  length  to 

hold  that  the  allegation  in  the  petition  is  insufficient 
upon  which  to  base  a  claim  for  permanent  injury, 
because  it  is  averred  that,  as  the  plaintiff  "believes," 
she  will  be  incapacitated  from  performing  manual 
labor  for  her  life.  The  word  "believe,"  is  evidently 
used  by  the  pleader  in  the  sense  of  a  conviction  of  the 
truth  of  what  follows.  It  is,  when  so  used,  equivalent 
to  saying  that  she  is  convinced  of  the  fact  that  the 
injury  is  of  a  permanent  character.  The  legal  effect 
of  the  pleading  would  not  have  been  different  if, 
instead  of  the  use  of  the  word  "believes,"  plaintiff  had 
"averred"  or  "alleged"  that  the  injury  was  perma- 
nent. Again,  the  defendant,  in  its  answer,  expressly 
put  in  issue  the  permanent  character  of  plaintiff's 
injuries.  Having  treated  the  petition  as  properly 
pleading  a  permanent  injury,  defendant  ought  not 
now  to  be  heard  to  say  that  such  is  not  its 

4  effect.    Furthermore,  it  is  claimed,  that  the  evi- 
dence was  not  such,  as  to  the  permanent  char- 
acter of  the  in  j  ury ,  as  to  warrant  the  court  in  submitting 
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that  question  to  the  jury.  We  shall  not  discuss 
this  phase  of  the  evidence.  It  was  sufficient  to  war- 
rant the  submission  of  the  question  to  the  jury.  The 
evidence,  in  brief,  showed  that  the  injury  might  con- 
tinue indefinitely;  that  it  was  impossible  to  determine, 
with  certainty,  whether  she  would  recover  from  the 
injury  or  not.  It  appeared,  also,  that  plaintiff  had  been 
getting  worse,  instead  of  better,  and  under  all  of  the 
facts,  it  was  proper  for  the  jury  to  pass  upon  the  char- 
acter, extent,  and  duration  of  the  injury,  in  assessing 
the  damages  to  which  plaintiff  was  entitled. 

V.  Defendant  pleaded  that  plaintiff  ought  not  to 
be  permitted  to  maintain  her  action,  because  she  did 
not,  before  commencing  her  suit,  present  her  claim  in 

writing  to  the  council  of  defendant  city,  as  pro- 
5         vided  in  its  ordinances.    The  defendant  city  is 

acting  under  a  special  charter.  An  ordinance  of 
the  city  provides,  "that  all  demands  against  the  city 
shall  be  presented  to  the  council  through  some  member 
thereof,  in  proper  form,  and  in  writing."  ^  Other  pro- 
visions are  made  for  auditing  claims  and  for  their 
payment. .  The  ordinance  was  enacted  under  the  pro- 
vision of  the  special  charter,  which  authorized  the  city 
to  audit  all  claims  against  it.  This  action  is  brought 
under  the  provisions  of  chapter  25,  Acts  Twenty-sec- 
ond General  Assembly,  which  provide  that  in  cases  of 
personal  injury,  re^sulting  from  defective  sidewalks, 
no  suit  shall  be  brought  against  the  corporation  after 
six  months  from  the  time  of  the  injury,  unless  written 
notice  be  served  upon  the  municipality  within  ninety 
days  thereafter,  which  must  specify  the  place  and  cir- 
cumstances of  the  injury.  The  act  is  expressly  made 
applicable  to  cities  like  this,  acting  under  special 
charters.  It  may  be  well  doubted  if  the  authority 
conferred  upon  the  defendant  city  in  its  charter,  to 
audit  all  claims  presented  against  said  city,  conferred 
upon  it  power  to  prohibit  the  bringing  of  a  suit  for  a 
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personal  injury  until  the  claim  of  damages  therefor 
had  been  presented  to  the  city  council.  Furthermore, 
by  the  act  of  the  Twenty-second  Gteneral  Assembly, 
which,  as  we  have  said,  is  made  applicable  to  cities 
acting  under  special  charters,  the  law  makes  provis- 
ion touching  what  must  be  done  in  cases  like  this, 
before  the  action  is  brought.  Having  complied  with 
every  provision  of  the  statute  relating  to  bringing  her 
suit,  plaintiff's  actions  cannot  be  abated  because  of 
her  failure  to  comply  with  a  provision  of  the  city  ordi- 
nance, which  undertakes  to  make  requirements  in 
addition  to  those  provided  in  the  statute. 

VI.  Complaint  is  made,  that  the  verdict  of  the 
jury  was  not  signed  by  a  member  thereof,  as  foreman. 
Code,  section  2803,  provides,  that  "the  verdict  must  be 

written  and  signed  by  a  foreman,  chosen  by  the 
6         jury  itself,"  etc.    This  court  long  ago  held  that 

that  provision  of  the  statute  was  directory. 
Morrison  v.  Overton,  20  Iowa,  465.  That  the  verdict, 
upon  which  the  court  entered  the  judgment  was  the 
verdict  as  returned  by  the  jury,  is  not  disputed;  nor 
does  it  appear  from  the  record,  that  objection  was 
made  by  appellant,  to  the  form  of  the  verdict  at  the 
time  it  was  returned.  There  is  no  claim  of  prejudice, 
by  reason  of  their  failure  to  sign  the  verdict.  The 
objection  is  without  substantial  merit. 

VII.  It  is  said,  that  the  verdict  is  not  warranted 
by  the  evidence.  Without  considering  it  in  detail,  we 
may  say,  that  the  evidence  was  abundant  to  support 
the  verdict.  It  is  shown,  without  conflict,  that  plaint- 
iff fell,  and  was  injured,  by  reason  of  the  hole  in  the 
sidewalk,  and  the  negligence  of  the  city,  and  the 
notoriety  of  the  defect  cannot,  under  the  evidence,  be 
seriously  questioned.  As  is  usual  in  such  cases,  the 
evidence  as  to  the  extent  of  plaintiff's  injury,  is  con- 
flicting. It  is  conceded  in  argument,  that  plaintiff  wa^ 
carried  into  and  out  of  the  court  room  during  the  trial. 
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The  jury  saw  her,  they  saw  and  heard  all  of  the  wit- 
nesses, and  hence  were  in  a  better  situation  to  judge 
as  to  the  weight  which  might  properly  be  given  to 
their  evidence  than  we  can  be.  It  was  for  them  to  find 
the  extent  of  plaintiff's  injury,  and  there  was  evidence 
warranting  their  verdict.  We  discover  no  error. — 
Affirmed. 


H.  L. 


Spaulding,  Administrator,  v.  The  Chioago,  St. 
Paul  &  Kansas  City  Railway  Company, 
Appellant. 


DamagP8.  Damages  for  the  death  of  a  brakeman  not  be  limited  to  a 
sum,  interest  on  which  will  produce  his  probable  earnings  during 

15  the  probable  term  of  his  life,  but  sh'^uld  be  such  as  will  compen- 
sate his  estate. 

Jury  Question:  oontributoey  negligence.  Whether  a  brakeman 
1  was  guilty  of  contributory  negligence  in  attempting  to  uncouple 
6    moving  cars,  during  which  attempt  he  was  killed,  is,  on  conflicting 

14  evidence  as  to  whether  such  an  attempt  was  negligent  or  not,  a 
question  for  the  jury. 

Same:  Jury  quntion.  It  appeared  that  deceased  was  an  experienced 
brakeman;  that  his  foot  caught  in  a  frog  in  defendant's  yard;  that 

1  the  frog  had  been  left  unblocked,  and  the  road-bed  unsurf aced 
6    near  it;  but  that  intestate  did  not  know  this  fact.    Held,  that  there 

U  was  no  presumption  of  negligence  because  he  was  uncoupling 
the  cars  while  they  were  in  motion,  but  it  was  a  question  for  the 
jury  to  decide  whether,  under  the  circumstances,  he  was  negligent. 

Harmless  error.  While  it  was  not  proper  to  allow  the  witness  to 
testify  as  to  the  amount  of  insurace  she  had  received  from  the 

10  policies  on  intestate's  life  in  the  absence  of  anything  to  show  the 
cost  of  the  insurance,  it  worked  no  prejudice  in  this  case. 

Evidence:  earnings  of  decedent.  Evidence  of  the  amounts  of 
9  money  sent  by  a  railway  employe,  who  had  been  killed  through 
the  negligence  of  the  company,  to  his  relatives,  and  of  the  amounts 
invested  by  him  in  life  insurance,  is  competent,  in  an  action  to 
recover  for  such  negligent  killing,  as  tending  to  show  decedent's 
earning  capacity  and  habits  of  frugality. 

Impeachment.    It  was  not  error  to  allow  plaintiff  to  refresh  the 

2  memory  of  a  witness,  who  was  an  employe  of  the  defendant,  by 
reading  a  transcript  of  his  evidence  given  on  a  former  trial  of  the 

4    cause;  the  witness  being  to  some  extent  hostile  to  plaintiff. 
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Same.    Where  one  of  plaintiff's  witnesses  was  an  employe  of  the 

2  defendant,  it  was  not  error  to  allow  plaintiff,  on  re-direct  examina- 
tion, to  question  the  witness  regarding  certain  conversations  he 

4  had  had  with  defendant's  attorneys  at  the  former  trial,  and  the 
information  he  had  given  them  respecting  his  knowledge  of  the 
case. 

Plea  and  pboof.  In  an  action  for  the  death  of  a  brakeman,  whose 
foot  was  caught  in  an  unblocked  frog,  where  he  attempted  to 

3  make  a  coupling,  evidence  of  the  kind  of  couplings  used  on  the 
train,  is  competent  to  show  what  decedent  was  compelled  to  do  in 
using  them,  even  though  the  couplings  themselves  are  notcharged 
to  have  been  defective. 

Rb-dirbot  examination,    a  commendatory  letter  from  an  officer  of 

a  railway  company  to  a  discharged  employe,  whose  credibility  as 

8    a  witness  for  the  plaintiff  in  an  action  against  the  company,  was 

sought  to  be  affected  by  such  discharge,  is  admissible  in  evidence, 

where  it  tends  to  explain  fully  the  cause  of  the  discharge. 

Evidence:  rule  invoked  by  complaining  party.  Evidence  that 
it  is  no  more  dangerous  to  uncouple  moving  than  stationary  cars, 

13  is  competent,  in  an  action  against  a  railway  company  for  the  death 
of  a  brakeman,  injured  while  coupling  cars  while  in  motion,  in 
rebuttal  of  evidence,  received-  by  the  cpurt  over  plaintiff's  objec- 
tion, that  the  uncoupling  of  moving  cars  is  more  dangerous. 

Using  transcript  Testimony  of  witnesses  given  on  a  former  trial, 
is  admissible  on  a  second  trial  of  the  same  action,  where  it  is  shown 

11  that  a  subpoena  has  been  issued  for  such  witnesses,  and  placed  in 
the  hands  of  an  officer  for  service,  and  that  he  made  diligent  effort 
to  find  them  within  the  county,  but  wasomable  to  do  so. 

Waiver  of  rule.  Evidence  that  the  officers  of  a  railway  company 
knew  of  the  violation  by  its    employes,  of  a  rule  forbidding 

5  them  to  couple  or  uncouple  cars  while  in  motion,  and  acqui- 
esced in  such  violation,  is  admissible  in  an  action  to  recover  for 
the  death  of  a  brakeman  killed  while  uncoupling  cats  in  motion, 
where  one  of  the  defenses  interposed  is  that  he  violated  such  rule. 

Snme.    Where  it  is  claimed  that  a  rule  is  waived  on  the  whole  system, 
it  may  be  shown  that  its  violation  was  acquiesced  in,  at  a  point  on 
7    the  road  embraced  in  decedent's  run,  other  than  where  he  was 
injured  while  disobeying  such  rule. 

Appeal:  harmless  error.  The  admission  of  incompetent  pre- 
liminary evidence,  as  a  foundation  for  the  admission  for  other 

12  evidence,  is  not  prejudicial  error,  where  a  sufficient  foundation 
for  such  other  evidence  was  laid  without  taking  into  considera- 
tion such  incompetent  evidence. 
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Appeal  from  Howard  District  Court.  ~Ro^.  W.  A.  Hoyt, 

Judge. 

Thursday,  May  14,  1896. 

Action  at  law  by  the  administrator  of  the  estate 
of  Charles  Hanley,  deceased,  to  recover  damages 
resulting  from  the  death  of  Hanley,  which  is  alleged 
to  have  been  caused  by  negligence  on  the  part  of  the 
defendant.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff.  The  defendant  appeals. 
— Affirmed. 

Lyon  &  Lenehan  and  H,  T.  Reed  for  appellant. 

Butts  &  Jacques,  H.  L.  Spatdding,  and  John  McCook 
for  appellee. 

Robinson,  J. — On  the  night  of  the  fourth  day  of 
May,  1892,  the  decedent  was  in  the  service  of  the 
defendant,  and,  while  engaged  in  the  line  of  his 
employment,  received  injuries  which  caused  his  death. 
The  facts  relating  to  the  accident,  which  are  admitted, 
or  are  clearly  established  by  the  evidence,  are  substan- 
tially as  follows:  At  the  time  in  question,  the  dece- 
dent was  the  head  brakeman  on  a  freight  train  of  the 
defendant.  His  run  was  on  the  division  of  its  road 
which  extended  from  Elma,  in  this  state,  to  St.  Paul,  in 
Minnesota.  On  the  third  day  of  May,  he  went  with 
his  train  from  St.  Paul  to  Elma.  It  was  his  duty  to 
go  on  with  a  train  from  Chicago,  which  was  scheduled 
to  leave  Elma  foi;  St.  Paul,  between  5  and  6  o'clock  in 
the  afternoon  of  the  next  .day.  It  contained  about 
twenty-three  cars.  When  it  arrived,  it  was  the  duty 
of  the  crew  to  which  Hanley  belonged  to  take  charge 
of  it,  change  the  engines  and  caboose,  and  do  some 
switching.    In  the  railway  yard  at  Elma  there  were 
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numerous  tracks,  among  which  were  the  passing-track 
and  the  lead-ti-ack.  These  tracks  came  together  in 
the  northerly  portion  of  the  yard,  but,  further  south, 
were  separated  from  each  other  by  a  considerable  dis- 
tance, and  between  them  were  at  least  four  side-tracks, 
which  were  connected  with  the  lead-track  by  means 
of  switches,  and  which  were  numbered  from  east  to 
west.  When  the  train  arrived,  it  was  placed  on  side- 
track No.  4,  the  fresh  engine  was  backed  from  the 
round-house  to  the  train,  and  coupled  to  it,  and  then 
it  was  drawn  onto  the  lead-track,  until  the  rear 
of  the  train  was  north  of  switch  No.  2.  The  train 
was  then  backed  onto  the  side-track  No.  2,  on  which 
the  caboose  to  be  taken  out  stood,  for  the  purpose  of 
coupling  to  the  caboose,  and  also  for  the  purpose  of 
cutting  out  the  fourth,  fifth,  and  sixth  cars  from  the 
engine,  and  placing  them  on  another  triick.  When 
the  engineer  commenced  backing  the  train  onto  side- 
track No.  2,  Hanley  was  in  his  proper  place  on  the 
forward  pai-t  of  the  train,  and  it  was  his  du^y  to 
uncouple  the  sixth  car  from  the  seventh,  when  the  train 
had  been  backed  a  sufficient  distance  onto  the  side- 
track. When  that  should  be  done,  the  first  six  cars 
were  to  be  drawn  onto  the  lead-track,  the  cars  to  be 
cut  off  wore  to  be  set  out  on  the  track  where  they 
were  to  be  left,  and  the  first  three  cars  and  the  engine 
were  tlion  to  be  coupled  to  the  remainder  of  the  train 
on  side-ti-ack  No.  2.  The  night  was  so  dark  that  Han- 
ley could  not  be  seen  by  the  other  train-men  when  the 
train  was  backed  onto  side-ti-ack  No.  2,  and  his  posi- 
tion and  movements  were  known  only  by  observing 
the  lighted  lantern  which  he  caiyied.  When  that 
approached  switch  No.  2,.  it  disappeared  from  the  top 
of  the  car  on  which  he  had  been  standing,  going  over 
the  east  side,  as  though  he  was  descending  to  make 
the  uncoupling.  Nothing  was  seen  of  him  or  his 
lantern  from  that  time  until  the  engine  had  reached 
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the  frog  between  the  first  and  second  side-tracks,  when 
the  engineer  heard  some  one  crying  out,  and,  looking 
down,  saw  Hanley  on  the  ground.  The  engine  was 
stopped,  and  he  was  found  lying  on  his  left  side,  his 
face  toward  the  south.  His  right  foot  had  been  caught 
in  the  frog,  and  cut  off,  and  his  left  foot  was  badly 
injured.  The  frog  was  unblocked,  and  the  foot  which 
had  been  cut  off  was  wedged  in  between  the  rails,  and 
pointed  south.  Hanley  received  attention  at  once, 
but  died  from  the  effects  of  his  injuries  within  a  short 
time.  It  does  not  appear  that  he  gave  any  explana- 
tion of  the  accident,  excepting  a  brief  statement  made 
immediately  after  it  occurred,  while  he  was  on  the 

ground;  and  what  he  then  said  is  a  matter 
1         of  controversy.     Employes  of   the  defendant 

had  been  working  about  the  frog  on  the 
day  of  the  accident,  and  there  is  evidence  which 
tends  to  show  that  they  left  it  and  the  track 
near  it  in  an  unsafe  condition.  The  plaintiff  charges 
that  the  defendant  was  negligent  in  failing  to  block, 
or  otherwise  protect  the  frog,  and  in  failing  to  fill  up 
and  surface  the  track  between  the  ties  in  the  vicinity 
of  the  frog,  and  that  the  accident  was  caused  by  such 
negligence.  It  is  the  theory  of  the  plaintiff  that  Han- 
ley descended  from  a  car  while  the  train  was  being 
backed  onto  switch  No.  2,  for  the  purpose  of  making 
an  uncoupling  between  the  sixth  and  seventh  cars, 
preparatory  to  setting  out  the  three  cars  which  were 
to  be  left  on  another  track;  that  he  went  between  the 
cars  for  that  purpose,  while  the  train  was  in  motion; 
and  that,  in  moving  with  the  train  while  between  the 
cars,  his  foot  was  C3,ught  in  the  frog,  and  the  injuries 
described  were  inflicted.  The  defendant  denies  all 
wrong  on  its  part,  and  claims  that  the  accident 
resulted  from  the  fault  of  Hanley  in  being  intoxicated, 
and  unfit  to  perform  his  duties,  when  the  accident 
occurred,  in  violating  rules  of  the  company,  which  he 
Vol.  98  la— 14 
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was  under  obligations  to  obey,  and  in  attempting  to 
make  the  uncoupling  in  a  negligent  manner.  Two 
trials  were  had  in  the  district  court.  On  the  first  trial, 
a  verdict  for  three  thousand  five  hundred  dollars  was 
returned  in  favor  of  the  plaintiff.  That  was  set  aside 
on  application  of  the  defendant,  and  the  second  trial 
had,  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  five  thousand  dollars. 

I.  The  witnesses  who  had  personal  knowledge  of 
the  movements  of  Hanley  and  of  the  train,  at  the 
time  of  the  accident,  and  who  found  him  after  it 
occurred,  were  employes  of  the  defendant.  Their  tes- 
timony was  essential  to  enable  the  plaintiff  to  estab- 
lish a  case,  and  they  were  placed  upon  the 
2  witness  stand  by  him.  Their  testimony  was 
not  satisfactory  to  him,  and  he  was  permitted 
by  the  district  court  to  refresh  their  recollections  by 
reading  somewhat  freely  from  a  transcript  of  their 
evidence  given  on  the  first  trial.  In  what  was  thus 
done,  we  do  not  find  any  error.  Although  it  is  a  gen- 
eral rule  that  a  party  may  not  impeach  his  own  wit- 
ness by  introducing  evidence  to  show  that  he  is 
unworthy  of  belief,  yet  a  party  surprised  by  the  testi- 
mony of  a  witness  may  call  his  attention  to  conflict- 
ing statements  made  at  another  time,  not  for  the 
purpose  of  laying  the  foundation  for  impeachment, 
but  to  test  and  quicken  his  recollection,  and  give  him 
an  opportunity  to  correct  his  testimony,  and  to  show 
that  it  has  surprised  the  party  who  called  him.  Hall 
V.  Raihvay  Co.,  84  Iowa,  313  (51  N.  W.  Rep.  150),  and 
authorities  therein  cited.  See,  also.  Smith  v.  Utesch, 
85  Iowa,  386  (52  N.  W.  Rep.  343;  State  v.  Cummins,  76 
Iowa,  135  (40  N.  W.  Rep.  124).  The  witnesses  in  ques- 
tion did  not  testify  on  the  second  trial  in  all  respects 
as  they  did  on  the  first,  and  the  variance  was  usually 
in-the  interest  of  the  defendant.  It  seemed  that  they 
were  inclined  to  aid  the  defendant,  and  they  were,  to 
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some  extent,  hostile  to  the  plaintiff.  Under  those  cir- 
cumstances, it  was  proper  to  call  their  attention  to 
the  testimony  they  had  given  on  the  first  trial;  and, 
although  the  district  court  was  somewhat  liberal  in 
admitting  their  former  testimony,  we  do  not  think 
any  abuse  of  its  discretion  in  that  respect  is  shown. 

II.  The  plaintiff  was  permitted  to  show  the  kind 
of  couplings  used  on  the  train,  with  which  Hanley 
was  working.     No  complaint  of  the  couplings  was 

made,  but  it  was  proper  to  explain  what  they 

3  were,  and  how  they  were  operated,  in  order  to 
show  what  Hanley  was  required  to  do  to  make 

the  uncoupling  in  question. 

III.  One  of  the  witnesses  for  the  plaintiff,  who 
was  in  the  employment'of  the  defendant,  was  Boysen. 
After  his  cross-examination  was  ended,  the  plaintiff 
was  permitted  to  question  him  in  regard  to  conversa- 
tions had  between  him  and  the  attorneys  for  the 
defendant  at  the  former  trial,  and  the  information  he 

had  given  them  with  respect  to  his  knowledge 

4  of  tRe  case.    In  view  of  the  relation  of  the  wit- 
ness to  the  defendant,  and  his  testimony  on  the 

two  trials,  we  do  not  think  the  court  erred  in  permit- 
ting the  re-direct  examination.  It  enabled  the  jury 
to  estimate  more  accurately  the  value  of  the  testimony 
given  by  the  witness.  And  this  is  true  of  the  cross- 
examination  of  the  witness  Farrell. 

IV.  The  train  with  which  Hanley  was  working, 
was  moving  at  the  rate  of  from  four  to  six  miles  an 
hour  when  the  accident  occurred.  Testimony  was 
introduced  on  the  part  of  the  plaintiff  to  show  that  it 
was  the  custom  of  the  employes  of  the  defendant  to 
uncouple  cars  while  they  were  in  motion;  that  it  was 
as  safe  to  do  so  as  to  uncouple  them  when  not  in 
motion;  that  the  decedent  attempted  to  make  an 
uncoupling  in  question  in  the  manner  usually  adopted 
on  the  defendant's  road;  and  that  the  officers  of  the 


212  Spaulding  v.  C,  St.  P.  &  K.  C.  Rt.  Co.     [98  Iowa 

defendant,  who  had  supervision  and  control  of  such 
matters,  knew  of  that  method  of  doing  such  work,  but 
made  no  objection  to  it,  although  it  was  in  violation 
of  printed  rules,  which  the  defendant  had  adopted 
and  given  to  its  employes  (including  the  dece- 

5  dent),  for  their  guidance.    We  are  of  the  opin- 
ion that  the  testimony  thus  given,  was  relevant 

and  competent.  A  railway  company  cannot  escape 
liability  by  showing  a  violation  of  rules  which  are 
never  enforced,  and  which  are  habitually  disregarded, 
with  the  knowledge  and  apparent  acquiescence  of 
oflBcers  whose  duty  it  is  to  enforce  them.  Lov)e  r. 
Railway  Co,,  89  Iowa,  425  (56  N.  W.  Rep.  519);  SfroNf/ 
V.  Railway  Co,,  95  Iowa,  278  (62  N.  W.  Rep.  800).  The 
evidence  in  question  tended  to  show,  that  the  rules 
upon  which  the  defendant  relies  were  habitually  dis- 
regarded by  its  employes,  and  that  the  oflBcers  who 
were  charged  with  the  duty  of  enforcing  them  knew 
that  the  employes  of  the  defendant,  customa- 
rily disregarded  them,  but  made  no  attempt 

6  to  enforce    them.    The  alleged  negligence  of 
the  deceased  was  a  question  of  fact  for  the 

jury;  and,  in  deciding  it,  the  customary  way  of  doing 

the  work  he  attempted  to  do,  apparently  approved  by 

the  defendant,  was  a  proper  matter  for  the  con- 

7  sideration  of  the  jury.    In  connection  with  the 
alleged  waiver  of  the  rules,  it  is  insisted  that 

the  court  eiTed  in  permitting  a  witness  to  state  the 
custom  with  respect  to  the  handling  of  tmins  in  the 
yards  of  the  defendant  at  St.  Paul.  The  run  of  Han- 
ley  included  that  city.  The  rules  in  question  were 
general,  apparently  applying  to  the  entire  railway 
system  of  the  defendant;  and  it  was  proper  to  show 
that  they  were  waived  by  it,  especially  where  Hanley 
was  required  to  work.  To  avoid  repetition,  we  may 
say  here  that  the  evidence  fully  warranted  the  jury 
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in  finding  that  the  rules  upon  which  the  defendant 
relies  had  been  waived  by  it,  and  were  not  in  force. 

V.  One  of  the  witnesses  for  the  plaintiff  was  C.  D. 
Graves.  At  one  time  he  had  been  employed  at  St. 
Paul,  by  the  defendant,  but  was  not  working  for  it  at 

the  time  of  the  trial.    He  was  examined  by  the 

8  defendant  in  regard  to  his  discharge,  and,  on  his 
re-direct  examination,  produced  a  letter  from  the 

defendant's  superintendent  of  terminals  at  St.  Paul, 
commendatory  in  character,  which  related  to  his  dis- 
charge. That  letter  was  read  in  evidence:  It  was  of 
a  nature  to  explain  more  fully  the  cause  of  his  leaving 
the  employment  of  the  defendant,  concerning  which 
it  had  inquired  on  cross-examination,  and  was  properly 
received  in  evidence. 

VI.  Mrs.  Maddigan,  a  sister  of  the  decedent,  was 
permitted  to  testify  that  she  had  received  from  him, 
during  his  life-time,  various  sums  of  money,  which 

amounted  to  eight  hundred  dollars,  and  perhaps 

9  more;  that  she  had  visited  him  in  St.  Paul,  and 
that  he  had  paid  for  her  support  while  she  was 

there;  that  she  had  received,  since  his  death,  insurance 
on  his  life,  to  the  amount  of  two  thousand  dollars.  It 
was  competent  to  show  the  amount  of  money  which 
he  had  sent  to  the  witness  and  to  others,  as  tending 
to  show  his  ability  to  earn  money,  and  his  habits  with 
respect  to  saving  it;  and  for  the  same  reason  it  was 
*  competent  to  show  that  he  had  invested  some 

10  of  his  earnings  in  life  insurance.    We  do  not 
think  it  was  proper  to  prove  the  amount  paid 

by  the  companies  on  his  policies  of  insurance  after  his 
death,  as  there  was  nothing  in  the  evidence  offered 
for  that  purpose  which  tended  to  show  what  the 
insurance  cost;  but  we  are  of  the  opinion  that  the  tes- 
timony improperly  admitted  could  not  have  been 
prejuiUcal  to  the  defendant. 
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VII.    The  plaintiff  was  permitted  to  read,  in  rebut- 
tal, the  transcript  of  the  testimony  given  by  two  wit- 
nesses on  the  first  trial,  who  were  not  present  at  the 
second  one.  Before  that  was  done,  it  was  shown 

11  that  a  subpoena  had  been  issued  for  the  wit- 
nesses, and  placed  in  the  hands  of  an  ofl5cer 

for  service;  that  he  attempted  to  find  the  wit- 
nesses for  the  purpose  of  serving  the  subpoena,  and 
for  that  purpose  inquired  of  members  of  their 
families,  and  was  told  that  the  witnesses  were  not  in 
the  county  J— that  one  was  in  Cedar  Rapids,  and  the 
other  in  South  Dakota.  Other  persons  testified,  from 
knowledge  gained  in  the  neighborhood,  that  the  wit- 
nesses in  question  had  left  the  county.  The  appel- 
lant objects  to  the  testimony  thus  given,  on  the 
ground  that  it  was  hearsay  and  incompetent.  Some 
of  it  was  open  to  the  objection  made.  Baldwin  i\ 
Railroad  Co.,  68  Iowa,  41  (25  N.  W.  Rep.  918).  But 
we  are  of  the  opinion,  that  the  testimony  of  the  officer 
was  competent.  It  was  his  duty  to  serve  the  subpoena 
on  the  witnesses  named,  if  he  could  do  so  within  his 
county,  and  his  testimony  showed  that  he  made  dili- 
gent effort  to  ascertain  where  they  were.  The  facts 
disclosed  by  his  evidence  would  have  justified  a  return 
on  the  subpoena,  that  the  witnesses  could  not  be  found 
in  the  county.  It  is  said  in  argument,  that  the  sub- 
poena was  introduced  in  evidence,  but  we  fail  to  find 
any  record  to  that  effect.  The  objections  made  by  the 
defendant  were  not,  that  the  evidence  offered  was  not 
the  best  which  was  available,  and  we  think, 

12  it  was  properly  received.    1  Greenl.  Ev.  (Four- 
teenth Ed.),  section  101.    As  evidence  of  that 

nature  was  of  a  preliminary  character,  and  addressed 
to  the  court,  the  defendant  was  not  prejudiced  by  the 
introduction  of  incompetent  evidence,  as  a  sufficient 
amount  of  that  which  was  competent,  was  given  to 
authorize  the  introduction  of  the  testimony  of  the 
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absent  witnesses,  and  the  method  of  giving  it  was 
authorized.  Bank  v.  Giford,  79  Iowa,  311  (44  N.  W. 
Rep.  558),  and  authorities  therein  cited. 

VIII.  The  plaintiff  submitted,  in  rebuttal,  the 
testimony  of  several  witnesses,  who  testify,  in  effect, 
that  it  was  not  more  dangerous  for  Hanley  to  attempt 
to  make  the  uncoupling  as  he  did,  than  it  would  have 

been,  had  the  cars  not  been  in  motion.  The 
13        appellant  contends,  that  this  testimony  was  not 

rebutting;  that  it  was  incompetent;  that  the 
matter  inquired  about  was  not  a  proper  subject  for 
expert  testimony;  and  that  the  questions  answered  by 
the  witnesses  were  the  ones  which  the  jury  were 
required  to  determine.  The  defendant  introduced  evi- 
dence to  the  effect,  that  it  was  more  dangerous  to 
attempt  to  make  an  uncoupling  when  the  cars  were  in 
motion  than  when  they  were  not;  therefore,  the  testi- 
mony in  question  was  rebutting  in  its  nature.  It  may 
be  conceded,  for  the  purposes  of  this  case,  that  the 
t^estimony  in  question  was  not  upon  a  subject  in 
regard  to  which  expert  testimony  was  competent,  and 
that  it  gave  conclusions,  which  it  was  the  province  of 
the  jury  to  reach;  but  it  does  not  follow  that  the 
defendant  has  suflBcient  ground  to  complain  of  the 
ruling  of  the  court  in  admitting  it.  The  evidence  of 
the  defendant,  to  which  we  have  referred,  was 
introduced,  notwithstanding  the  objection  of  the 
plaintiff,  that  it  was  incompetent,  irrelevant, 
immaterial,  and  the  conclusion  of  the  witness. 
Having  insisted  that  the  evidence  was  proper, 
and  secured  its  admission  for  itself,  the  defend- 
ant cannot  object  that  the  plaintiff  was  penrdtted  to 
introduce  evidence  of  the  same  character.  I^  was  the 
duty  of  the  court  to  give  to  both  parties  the  benefit  of 
the  same  rules  of  evidence,  and  the  defendant  cannot 
justly  complain  that  the  plaintiff  was  given  the  bene- 
fit of  a  ruling  that  was  made  upon  its  demand.    See 
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Ingram  v.  Wackernagel,  83  Iowa,  88  (48  N.  W.  Rep. 
998);  Kendall  v.  City  of  Alhia,  73  Iowa,  245  (34  N.  W. 
Rep.  833);  Frost  v.  Rosecrans,  66  Iowa,  407  (23  N.  W. 
Rep.  895);  Hale  v.  Philhrick,  47  Iowa,  219;  Artz 
V,  Railroad  Co.,  44  Iowa,  285;  Wall  is  v.  Ran- 
dall, 81  N.  Y.  166.  The  first  testimony  of  the 
character  of  that  in  question,  was  given  by  a  witness 
for  the  plaintiff  during  his  cross-examination,  in 
response  to  questions  asked  by  the  defendant.  It 
would  be  grossly  unjust  to  permit  the  defendant  to 
profit  by  an  error  for  which  it  was  responsible.  Some 
of  the  witnesses  for  the  plaintiff  were  asked  questions 
of  a  hypothetical  nature,  or  based  upon  testimony 
given  by  other  witnesses,  in  regard  to  the  danger  in 
cutting  a  train  in  motion,  as  compared  with  the 
danger  involved  in  cutting  it  while  standing.  In  so 
doing,  the  plaintiff  extended  somewhat  the  applica- 
tion of  the  ruling  which  had  been  adopted  for  the 
benefit  of  the  defendant,  but  kept  within  its  legitimate 
scope. 

IX.  The  appellant  claims  that  the  plaintiff  failed 
to  show  that  Hanley  was  free  from  negligence  in 
attempting  to  make  the  uncoupling,  and  that  he  has 

failed  to  show  that  the  defendant  was  negli- 
14       gent.    No  one  saw  Hanley  after  he  descended 

from  the  car  until  after  the  accident  occured, 
and  what  happened  during  that  interval  must  be  deter- 
mined from  circumstantial  evidence.  It  was  not 
necessary  for  the  plaintiff  to  show  by  direct  evidence 
that  Hanley  was  free  from  negligence.  To  determine 
whether  he  was  negligent,  it  was  proper  for  the  jury 
to  "give  due  weight  to  the  instincts  and  presumptions 
which  naturally  lead  men  to  avoid  injury,  and  preserve 
their  own  lives."  Way  v.  Railway  Co.,  40  Iowa,  345; 
Adams  v.  Iron  Cliffs  Co.,  78  Mich.  271  (44  N.  W,  Rep. 
270).  It  is  suflBcient,  if  it  be  the  reasonable  inference 
from  the  facts  proven,  that  the  decedent,  at  the  time 
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of  the  accident,  was  in  the  line  of  his  duty,  and  exer- 
cising proper  care.  Perigo  v.  Railroad  Co.,  55  Iowa, 
331  (7  N.  W.  Rep.  627).  The  evidence  fully  author- 
ized the  jury  to  find  that  Hanley  was  injured  while 
attempting  to  uncouple  cars  in  the  line  of  his  duty. 
He  was  a  careful  and  experienced  brakeman.  The 
jury  found  specially  that  he  was  not  intoxicated  at 
the  time,  and  the  evidence,  although  conflicting,  sup- 
ported that  conclusion.  The  frogs  in  the  yard  at 
Elma,  were  usually  blocked,  and  it  does  not  appear 
that  Hanley  had  any  knowledge  of  the  work 
that  had  been  done,  at  and  near  the  frog;  nor 
that  he  knew  that  it  had  been  left  unblocked, 
and  the  roadbed  near  it  unsurfaced.  From 
the  facts  shown,  and  the  presumption  which  obtains 
that  Hanley  used  due  care  in  attempting  to  cut  the 
train,  the  jury  was  warranted  in  finding  that  he  was 
free  from  negligence.  There  was  ample  evidence  of 
negligence  on  the  part  of  the  defendan^t.  The  track, 
at  the  frog,  was  not  in  good  condition;  the  spaces 
between  the  ties  were  not  properly  filled;  and  the 
surface  was  rough.  The  blocking  had  been  removed 
from  the  frog.  The  conditions  were  favorable  for  just 
such  an  accident  as  that  in  question,  and  no  excuse 
for  them  is  given.  Some  attempt  was  made  to  show 
that  Hanley  must' have  stumbled  on  the  track,  at  quite 
a  distance  from  the  frog,  at  a  point  where  the  tiuck 
was  in  good  condition.  His  lantern  was  found  near 
the  track,  with  the  globe  broken,  and  the  light  extin- 
guished; and  some  of  the  evidence  tended  to  show, 
that  it  was  found  sixty  feet  from  the  place  where 
Hanley  was  caught  in  the  frog.  There  was  also  some 
evidence  to  the  effect,  that  there  was  a  mark  between 
the  rails,  for  a  considerable  distance,  north  of  the  frog, 
as  though  made  by  a  boot  heel,  dragged  on  the  ground, 
and  that  blood  and  shreds  of  flesh  were  found  on  a 
rail  north  of  the  frog.    But  v^itnesses  who  examined 
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the  place  of  the  accident  soon  after  it  occurred,  did 
not  see  anything  to  indicate  that  Hanley  had  fallen 
before  he  reached  the  frog,  and  the  manner  in  which 
the  severed  foot  was  fastened,  tended  to  show  that  he 
had  stepped  into  the  frog,  and  to  rebut  the  claim  that 
he  had  fallen  before  it  was  reached.  The  evidence, 
with  respect  to  the  place  where  the  lantern  was  found, 
was  not  satisfactory,  and  some  of  it  tended  to  show, 
that  it  was  near  the  frog.  On  tlie  whole,  we  think, 
the  preponderance  of  the  evidence  shows,  that  Han- 
ley was  caught  at  the  frog.  This  is  not  a  case  for  the 
application  of  the  rule  announced  in  Ashbach  v.  Rail- 
way Co.,  74  Iowa,  248  (37  N.  W.  Rep.  182),  and  fol- 
lowed in  later  cases,  that  "a  theory  cannot  be  said  to 
be  established  by  circumstantial  evidence,  even  in  a 
civil  action,  unless  the  facts  relied  upon  are  of  such  a 
nature,  and  are  so  related  to  each  other,  that  it  is  the 
only  conclusion  that  can  fairly  or  reasonably  be 
drawn  from  them.  It  is  not  suflScient  that  they  be 
consistent,  merely,  with  that  theory,  for  that  may  be 
true,  and  yet  they  may  have  no  tendency  to  prove  the 
theory."  The  evidence  in  regard  to  the  cause  of  the 
accident,  is  not  merely  consistent  with  the  theory  of 
the  plaintiff,  but  tends  strongly  to  support  it.  The 
case  of  Ferguson  v.  Railway  Co.,  58  Iowa,  293  (12  N. 
W.  Rep.  293),  especially  relied  upon  by  the  defendant, 
holds  that,  if  the  plaintiff  in  that  action  was  injured 
while  doing  work  in  a  customary  way,  which 
was,  however,  negligent  and  wrong,  he  was,  in  part, 
responsible  for  it,  and  should  not  be  heard  to  com- 
plain. The  point  thus  decided  was,  that  custom  did 
not  excuse  negligence.  But  in  this  case,  whether  the 
way  in  which  Hanley  attempted  to  make  the  uncoup- 
ling was  negligent,  was  a  matter  of  dispute,  which 
was  properly  submitted  to  the  jury  for  determination. 
We  cannot  say  that  it  is  negligence,  in  law,  for  a  person 
to  uncouple  cars  in  a  moving  train. 
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X.  The  court  instructed  the  jury  in  regard  to  the 
measure  of  damages  as  follows:  "If  you  find  for  the 
plaintiff,  you  will  estimate  the  damages  to  which  he 
is  entitled;  and,  in  so  doing,  you  will  not  allow  any- 
thing for  pain  and  suffering  of  deceased,  nor  wounded 
feelings,  nor  grief  of  his  relatives,  nor  anything  by 
way  of  exemplary  damages  or  punishment  of  defend- 
ant, nor  infer  any  fortuitous  circumstance  whereby 
the  income  or  fortune  of  deceased  might  be  increased 
or  improved  had  he  lived.  This  suit  is  brought  only  to 
recover  a  pecuniary  loss,  namely,  what  the  estate  of 
the  deceased  had  lost  in  consequenco  of  his 
15  untimely  death,  and  no  more.  And,  in  deter- 
mining what  amount  you  will  allow,  you  should 
take  into  consideration  the  age  of  the  deceased,  his 
occupation,  the  wages  he  was  receiving,  the  condition 
of  his  health,  his  ability,  if  any,  to  earn  money,  his 
expenditures,  and  habits  as  to  industry,  sobriety,  and 
economy,  the  amount  of  property  which  he  had 
accumulated  at  the  time  of  his  death,  if  any,  the  prob- 
able duration  of  his  lifetime,  and  all  these  in  connec- 
tion with  all  the  evidence  before  you,  throwing  light 
on  this  question,  and  determine  therefrom  the  prob- 
able pecuniary  loss  to  the  estate  caused  by  his  death, 
and  allow  the  plaintiff  such  sum,  and  such  only,  as 
will  compensate  the  estate  for  such  loss.'*  The  defend- 
ant complains  of  this,  and  of  the  refusal  of  the  court  to 
inst  ruct  the  jury  that  the  amount  of  the  plaintiff's  recov- 
ery, if  he  was  entitled  to  recover,  was  that  sum  which, 
placed  at  legal  interest,  would  produce  an  amount, 
at  the  end  of  the  probable  term  of  life  of  Hanley,  equal 
to  the  sum  which  he  would  probably  have  left  had 
he  lived  to  the  end  of  that  term.  In  Lowe  v.  Railway 
Co.,  89  Iowa,  433  (56  N.  W.  Rep.  519),  an  instruction 
which  was  substantially  incorporated  in  that  given  in 
this  case  was  held  to  be  unobjectionable;  and  it  was 
said  that  the  court  did  not  err  in  refusing  to  give  the 
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instruction  for  which  the  appellant  in  this  case  con- 
tends. The  instruction  we  have  set  out  was  duly 
prepared  with  much  care,  to  conform  to  the  law  as 
stated  in  the  case  last  cited,  in  Wheelan  v.  Railway  Co., 
85  Iowa,  176  (52  N.  W.  Rep.  119);  Haas  v.  Railway  Co., 
90  Iowa,  264  (57  N.W.  Rep.  894),  and  other  cases,  and 
is  correct  as  applied  to  the  issues  and  evidence  in  this 
case.  There  was  no  error  in  giving  it,  and  in  refusing 
those  on  the  same  subject  asked  by  the  defendant. 

XI.  The  defendant  asked  the  court  to  submit  to 
the  jury  thirteen  special  interrogatories.  Two  were 
submitted  as  asked,  and  the  substance  of  a  third  was 
submitted.  The  appellant  complains  of  the  refusal  of 
the  court  to  submit  the  remaining  ten.  None  of  them 
related  to  a  matter  of  controlling  importance,  and  it 
was  not  reversible  error  for  the  court  to  refuse  to  sub- 
mit each  and  all  of  them.  Scayel  v.  Raihcay  Co.,  83 
Iowa,  386  (49  N.  W.  Rep.  990);  Whalen  v.  Railway  Co., 
75  Iowa,  567  (39  N.  W.  Rep.  894). 

XII.  We  have  discussed  the  questions  which 
appear  to  us  to  be  of  chief  importance  to  a  deter- 
mination of  this  case.  The  attorneys  have  presented, 
in  argument,  numerous  other  questions,  but  we  should 
not  be  justified  in  treating  them  separately.  Some 
are  disposed  of  by  what  we  have  already  said,  some 
are  unimportant,  and  others  are  scarcely  more  than 
mentioned  in  argument.  The  defendant  asked  forty 
instructions,  and  insists  that  the  court  erred  in  refus- 
ing to  give  many  of  them.  We  have  examined  them, 
and  also  the  charge  of  the  court,  and  conclude  that 
the  portions  of  the  charge  assailed  were  carefully  pre- 
pared, and  that  they  correctly  expressed  the  law  and 
the  duty  of  the  jury.  It  is  neither  desirable  nor  prac- 
ticable to  instruct  the  jury  upon  every  proposition  of 
law  which  may  have  a  possible  bearing  upon  the  case. 
We  think  that  the  charge  to  the  jury,  so  far  as  criticised, 
was  substantially  correct,  and  that  it  incorporated, 
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in  substance,  all  of  the  instructions  asked  by  the 
defendant,  which  it  was  entitled  to  have  given.  The 
verdict  is  supported  by  the  evidence,  and  there  does 
not  appear  to  be  any  suflBcient  ground  upon  which  to 
disturb  the  judgment  of  the  district  court.  It  is  there- 
fore AFFIRMED. 


Imuranee:     oONSTRUOnoN  of  statute:     Burden  of  proof.      An 

7  instruction  in  an  action  on  a  policy  on  personal  property,  that  the 

8  amount  stated  in  the  policy  should  be  received  as  primi  facie 
evidence  of  the  insurable  value  of  the  property,  is  erroneous,  since 
Iowa  Acts,  Eighteenth  General  Assembly,  chapter  211  section  3, 
so  providing,  does  not  apply  to  personal  property. 

Hartnlt  ss  Error.    To  so  charge  is  not  harmless  error,  though  the  ver- 

9  diet  following  does  not  allow  the  face  of  the  policy  for  the  prop- 
erty destroyed. 

EviDENOB.  In  an  action  on  a  policy  providing  that  any  false  repre- 
sentations as  to  the  condition  or  occupancy  of  the  property  insured, 
or  omission  to  make  known  every  fact  material  to  the  risk,  or 
increasing  it,  should  avoid  the  policy,  it  appeared  that  the  applica- 

5  tion  described  the  building  as  a  **general  sales  room,"  and  war- 
ranted that  the  application  was  a  full  statement  of  all  the  facts  in 
regard  to  the  risk.  Hf  UIj  that  it  was  error  to  exclude  evidence 
that  the  building  was  used  as  a  residence. 

Same.    And  to  exclude  evidence  that  such  occupancy  increased  the 

6  risk. 

Pleas  and  proof:    Contradictory  issues.    Plaintiff  in  an  action  on 

an  insurance  policy,  may  plead  both  a  waiver  by  the  company,  of 

4    the  conditions  of  the  policy  as  to  proof  of  loss,  and  a  compliance 

therewith  on  his  part,  and  may  rely  upon  that  one  of  the  pleas 

which  the  evidence  establishes. 

Proof  of  loss:  Contract  avd  statute.  Paragraph  3,  of  Chapter  211, 
Acts  Eighteenth  General  Assembly,  requires  the  assured  to  state 

1  how  the  loss  occurred,  so  far  as  his  knowledge  goes.  Ht  Id,  a  proof, 
which  in  general  terms,  describes  merchandise  destroyed,  alleging 

2  that  it  was  owned  by  the  insured,  and  was  of  a  specific  value,  and 
which  further  states,  that  the  origin  of  the  fire  is  unknown,  but  is 

3  supposed  to  have  been  caused  by  a  flue,  is  a  suflScient  compliance 
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with  said  statute  and  being  that,  is  sufficient,  though  it  does  not 
meet  the  requirements  as  to  proof  of  loss,  contained  in  the  policy. 

Waiver.  The  assured  may  insist  that  proof  of  loss  has  been  waived, 
2  notwithstanding  the  fact,  that  he,  later,  furnishes  such  proof,  from 
4    abundance  of  caution. 

Appeal  from  Wayne  District  Court. — Hon.  H.  M.  Tow- 
ner, Judge. 

Friday,  May  15,  1896. 

Action  at  law  on  a  policy  of  insurance  issued  by 
the  defendant,  to  recover  the  amount  of  a  loss  by  fire, 
alleged  to  be  covered  by  the  policy.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. — Reversed. 

Sullivan  <&  Sullivan  for  appellant. 

C.  W.  Steele  for  appellee. 

Robinson,  J. — The  policy  in  suit  was  issued  on  an 
application  therefor,  signed  by  the  plaintiff,  and  insured 
him  against  loss  by  fire  on  his  general  stock  of  mer- 
chandise, to  the  amount  of  one  thousand  dollars.  On 
the  seventh  day  of  December,  1893,  during  the  lifetime 
of  the  policy,  all  of  the  merchandise  insured,  except- 
ing a  portion  valued  at  from  thirty  to  forty  dollars, 
was  destroyed  by  fire.  The  plaintiff  seeks  to  recover 
on  account  of  his  loss,  the  full  amount  of  his  policy. 
The  defendant  admits  the  issuing  of  the  policy,  but 
denies  liability  for  the  loss.  The  verdict  and  judg- 
ment were  for  the  sum  of  nine  hundred  dollars,  besides 
costs. 

I.  The  policy  provided,  that  in  case  of  loss  by 
fire,  the  insured  should  forthwith  give  notice  of  the 
loss  to  the  company,  and,  as  soon  thereafter  as  possi- 
ble, furnish  a  particular  account  of  the  loss,  signed 
and  sworn  to  by  him,  stating  various  facts,  which 
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need  not  be  enumerated  here,  together  with  a  cer- 
tificate of  a  magistrate  or  notary  public,  stat^ 

1  ing  that  he  has  examined  the  circumstances 
attending  the  loss,  and  verily  believes  that  the 

assured  has,  without  fraud,  sustained  loss  on  the  prop- 
erty insured,  to  a  specified  amount.  The  proof 
required  by  the  terms  of  the  policy  was  not  furnished 
to  the  company.  The  plaintiff  claims  that  they  were 
waived  by  the  defendant,  but  that,  as  a  matter  of  pre- 
caution, he  submitted,  in  due  time,  all  the  proofs 
which  the  statute  requires  before  suit  can  be  brought. 
Eight  days  after  the  loss  occurred,  the  secretary  and 
adjusting  agent  of  the  defendant  visited  the  place  of 
the  fire,  and  made  some  examinations  in  regard  to  the 
loss.  In  view  of  the  disposition  which  we  find  it  nec- 
es<iary  to  make  of  this  case,  it  would  not  be  proper  to 
say  more,  in  regard  to  the  alleged  waiver  of  proof, 
than  that  some  of  the  evidence  submitted  for  the 
plaintiff,  tended  to  show  that  there  was  such  a 

2  waiver  by  the  adjusting  agent.    After  his  visit, 
and  after  the  alleged  waiver  was  made,  but,  it  is 

claimed,  vnthin  sixty  days  from  the  date  of  the  loss, 
the  plaintiff  sent  to  the  defendant  a  formal  notice  and 
aflSdavit,  which  stated  that  the  loss  had  occurred, 
giving  its  date,  describing  in  general  terms  one  mer- 
chandise destroyed,  and  stating  that  it  was  owned  by 
the  plaintiff,  and  that  it  was  of  the  value  of  one  thou- 
sand seven  hundred  and  seventy-five  dollars.  The 
papers  also  stated  that  the  origin  of  the  fire  was 
unknown,  but  that  it  was  supposed  to  have  been 
caused  by  a  flue.  Although  the  proof  thus  furnished 
did  not  meet  the  requirements  of  the  policy,  it  was 
sufficient,  under  section  3  of  chapter  211,  of  the  Acts 
of  the  Eighteenth  General  Assembly,  if  made  in  time. 
It  was  said  in  Welsh  v.  Insurance  Co,y  71  Iowa,  339  (32  N. 
W.  Rep.  369),  that  the  object  of  the  portion  of  that  stat;- 
ute,  which  relates  to  the  proof  of  loss  which  is  required 
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of  the  assured  before  he  can  maintain  an  action  on  his 
policy,  is  "to  simplify  the  proofs  of  loss  necessary  to  be 
made,  and  to  prevent  insurance  companies  from  availing 
themselves  of  technical  defenses  founded  upon  unrea- 
sonable requirements  in  making  proofs  of  loss.'*  The 
statute  was  in  existence  when  the  policy  in  suit  was 
issued,  and  governed,  and,  in  a  sense,  became  a  part  of 
the  contract  of  insurance.  The  case  of  Williams  v. 
Insurance  Co.,  50  Iowa,  565,  cited  by  the  appellant,  was 
decided  before  this  statute  was  enacted,  and  has  no 
application  to  the  question  unc^er  consideration.  Nor 
is  this  case  within  the  rule  of  Brock  v.  Insurance  Co., 
95  Iowa,  39  (64  N.  W.  Rep.  686),  also  cited  by  appel- 
lant. The  proof  in  that  case  did  not  show  how  the 
fire  occurred,  nor  that  its  origin  was  unknown. 

3  In  this  case,  the  aflSdavit  of  the  plaintiff  con- 
tained the  following:    "I  do  not  know  how  the 

fire  originated,  but  from  all  the  circumstances  I  think 
it  originated  from  the  flue."  It  also  described  the 
place  where  the  property  was  kept,  and  stated  its 
actual  cash  value.  The  statute  required  the  plaintiff 
to  state  "the  facts  as  to  how  the  loss  occurred,  so  far 
as  they  are  within  his  knowledge,  and  the  extent  of 
the  loss."  We  think  the  statements  of  the  aflBdavit 
were  suflScient.  It  was  not  necessary  to  set  out  a 
complete  inventory  of  the  property  destroyed,  since 
it  constituted  the  larger  part  of  a  stock  of  merchan- 
disiB. 

II.  It  is  argued  that  by  furnishing  proofs  of  loss 
the  plaintiff  waived  the  alleged  waiver  previously 
made,  and  that  he  cannot  rely  upon  both  a  waiver 

and  a  compliance  with  the  statute.    Why  he 

4  may  not  do  so  does  not  appear.    We  think  it  is 
the  right  of  the  plaintiff  to  plead  both,  and  rely 

upon  that  which  the  evidence  establishes. 

III.  The  application  described  the  building  in 
which  thp  property  insured  was  to  be  kept  as  a  "general 
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sales-room/'  and  contained  a  clause  to   the   effect 
that  the  application  was  "a  full  and  complete 

5  statement  and  exposition  of  all  facts  in  regard 
to   the    condition    *    *    *    and    risk  of   the 

property  to  be  insured,"  and  warranting  that  it  was 
so.  The  policy  made  the  application  a  part  of  the  con- 
tract of  insurance,  and  provided  that  any  false  repre- 
sentations by  the  assured  of  the  condition  or  occu- 
pancy of  the  property  insured,  or  any  omission  to  make 
known  every  fact  material  to  the  risk,  or  if  the  prem- 
ises should  be  occupied  or  used  to  increase  the  risk, 
without  the  consent  of  the  company,  in  writing,  then 
the  policy  should  be  void.  There  was  evidence  which 
tended  to  show  that  the  plaintiff  and  one  of  his 
employes  lived  in  a  part  of  the  building  separated 
from  the  remainder  by  a  curtain,  and  that  some 

6  cooking  was  done  there.    An  objection  to  a 
question  which  called  for  declarations  of  the 

plaintiff  as  to  the  use  he  was  making  of  the 
building  as  a  place  in  which  to  live,  was  sustained. 
The  adjusting  agent  of  the  defendant  was  asked 
whether  the  using  of  the  premises  as  a  dwelling 
as  well  as  a  sales-room,  increased  the  risk,  but 
an  objection  to  that  question  was  sustained.  We 
do  not  understand  that  the  objection  went  to  the  com- 
petency of  the  witness,  but  to  the  relevancy  and  com- 
petency of  the  answer  sought.  The  policy  made  the 
use  to  which  the  building  in  question  was  devoted, 
material,  and  it  was  proper  to  show  that  it  was  not 
used  as. required  by  the  terms  of  the  insurance.  It 
was  also  proper  to  show  that  an  unauthorized  use  of 
the  building  increased  the  risk  which  the  defendant 
had  assumed.  See  Stennett  v.  Insurance  Co.,  68  Iowa, 
675  (28  W.  W.  Rep.  12;  Garretson  v.  Insurance  Co.,  81 
Iowa,  728  (45  N.  W.  Rep.  1047);  Russell  v.  hisurance 
Co.,  78  Iowa,  220  (42  N.  W.  Rep.  654).  Whether  a 
change  in  the  occupation  of  the  premises  increased 
Vol.  98  la— 15 
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the  risk,  was  a  question  foi;  the  determination  of  the 
jury.  Martin  v.  Insurance  Co,,  85  Iowa,  650  (52  N.  W. 
Rep.  534),  and  authorities  therein  cited.  It  follows 
that  the  district  court  erred  in  rejecting  evidence  in 
regard  to  the  use  to  which  the  building  was  devoted, 
and  in  not  permitting  the  defendant  to  show  that 
occupying  it  for  dwelling  purposes  increased  the  risk, 
IV.  The  court  charged  the  jury  as  follows:  "The 
amount  stated  in  the  policy  shall  be  received  as  prima 
facie  evidence  of  the  insurable  value  of  the  property 

at  the  date  of  the  policy.  This  presumption 
7         may,  however,  be  overcome  by  evidence  which 

satisfies  your  minds  as  to  its  real  value.  You 
may  also  determine  what  depreciation  or  diminution 
in  the  value  of  the  stock,  if  any,  is  shown  by  the  evi- 
dence, before  the  loss  occurred.  From  the  evidence 
submitted, you  will  determine  the  actual  cash  value  of 
the  property  insured  at  the  date  of  the  loss.  You  will 
then  determine  the  actual  cash  value  of  the  property 
insured,  which  was  saved  from  said  fire,  and  the  dif- 
ference will  be  the  measure  of  plaintiff's  recovery. 
The  defendant  company  will  be  liable  for  the  actual 
value  of  the  property  damaged  or  destroyed  by  said 
fire,  unless  such  damage  or  loss  exceed  the  amount  of 
the  policy,  to-wit,  one  thousand  dollars.  In  no  case 
can  plaintiff's  recovery  exceed  said  sum."  The  infer- 
ence which  the  jury  would  be  apt  to  draw  from  the 
first  part  of  the  paragraph  was  that  the  amount  stated 
in  the  policy  would  be  presumed  to  be  what  the 
plaintiff  was  entitled  to  recover.  In  an  action  on  a 
policy  of  insurance  to  recover  for  a  loss  sustained,  the 
amount  stated  in  the  policy  is  made  by  section  3  of 
chapter  211  of  the  Acts  of  the  Eighteenth  General 
Assembly,  prima  facie  evidence  of  the  insurable  value, 
at  the  date  of  the  policy,  of  any  building  insured,  and 
the  burden  of  showing  that  the  actual  value  was  less 
than  that  stated,  and  that  there  has  been  a  depreciation 
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in  value,  is  placed  upon   the    insurance    company. 
But  it  was  held  in  Joy  v.  Insurance  Co.,  83 

8  Iowa,  13  (48  N.  W.  Rep.  1049),  that  the  rule 
stated  does  not  apply  to  personal  property,  and 

that  holding  was  followed  in  Martin  v.  Insur- 
ance Co.,  85  Iowa,  651  (52  N,  W.  Rep.  534).  There- 
fore, the  court  erred  in  the  first  part  of  the  para- 
graph quoted.  It  is  insisted,  however,  that  the  erroi 
was  cured  in  the  last  part,  and  that  the  error  was  not 
prejudicial.  We  do  not  find  anything  in  the  charge 
which  appears  to  cure  the  error.  The  effect  of  that 
was,  to  make  the  policy  presumptive  evidence  that 
the  value  of  the  merchandise  insured  was  one  thou- 
sand dollars,  and  to  place  upon  the  defendant  the 
burden  of  proving  that  it  was  less.    It  is  true, 

9  that  the  jury  returned  a  verdict  for  less  than 
the  value  of  the  property,  as  stated  in  the  policy. 

but  we  cannot  say  that  the  jury  would  have  found  the 
plaintiff  to  be  entitled  to  so  large  a  sum  as  that  fixed 
in  the  verdict,  had  it  understood  that  the  plaintiff  was 
required  to  show,  aflBrmatively,  the  value  of  the  mer- 
chandise he  had  lost.  Some  of  the  evidence  tended  to 
show  that  it  did  not  exceed  four  hundred  dollars.  It 
was  the  right  of  the  defendant  to  have  the  jury  prop- 
erly instructed  with  respect  to  the  proper  method  of 
determining  the  true  value.  For  the  errors  pointed 
out,  the  judgment  of  the  district  court  is  reversed. 
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Emma  Stuber,  by  Her  Next  Friend,  Peiscilla  Stubbb, 

V.  Mark  Gannon,  Joseph  Gannon  and  William 

Gannon,  Appellants. 

Practice:  contributory  negligence:  (Jonstruction  of  statutes. 
In  an  action  to  recover  for  personal  injuries,  under  Code,  1873, 
section  1485,  which,  among  other  things,  provides  that  "the 
2  owner  shall  be  liable  to  the  party  injured  for  all  damages  done  by 
his  dog,  except  when  the  party  injured  is  doing  an  unlawful  act," 
it  is  incumbent  on  plaintiff  to  show  himself  free  from  contributory 
negligence. 

Deemer,  J.,  dissenting. 

Objection  Below;    new  trial.  'Where  a  motion  for  a  new  trial, 

1  which  attacks  instructions  given  on  contributory  negligence,  as  a 
whole,  is  sustained  because  of  their  giving,  appellant  can  not  urge 

2  that  the  granting  of  the  new  trial  should  be  aflSrmed  because  some 
of  the  instructions  on  that  question  were  erroneous. 

Appeal  from  Dallas  District  Court, — Hon.  J.  11.  Hen- 
derson, Judge. 

Friday,  May  15,  1896. 

Action  at  law,  by  Priscilla  Stuber,  next  friend,  to 
recover  damages  for  injuries  done  to  one  Emma  Stu- 
ber, bv  a  dog,  alleged  to  belong  to  defendants.  There 
was  a  trial  to  a  jury,  which  resulted  in  a  verdict  for 
defendants.  Plaintiff  jBled  a  motion  for  a  new  trial, 
which  was  sustained  by  the  court,  and  the  defendants 
appeal. — Reversed. 

White  &  Clarke  for  appellants. 

Shortley  &  Harpel  for  appellee. 

Deemer,  J. — The  petition  recites  facts  which,  if 
true,  would  render  the  defendants  liable  at  common 
law,  for  damages  done  by  their  dog,  and  of  necessity, 
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contains  statements  which  woald  make  them  liable 
under  section  1485  of  the  Code  of  1873,  which,  among 
other  things,  provides,  that  "the  owner  shall  be  liable 
to  the  party  injured,  for  all  damages  done  by  his  dog. 
except  when  the  party  is  doing  an  unlawful  act." 
Evidence  was  adduced  on  the  trial  upon  the  theory 
that  the  plaintifiE  must  negative  contributory  negli- 
gence on  the  part  of  the  party  injured;  and  the  court 
instructed  the  jury,  in  effect,  that  if  Emma  Stuber,  by 
any  want  of  reasonable  and  ordinary  care  on  her  part, 
in  any  manner  contributed  to  the  injury  complained 
of,  plaintiff  could  not  recover.  The  jury,  under  these 
instructions,  found  for  the  defendants.*  Plaintiff's 
motion  for  a  new  trial  was  based,  among  other  things, 
upon  the  ground  that  the  instructions  of  the  court 
were  wrong,  with  reference  to  the  contributory  negli- 
gence of  the  party  injured,  for  the  reason  that,  so  far 
as  actual  damages  are  concerned,  the  rule  of  contrib- 
utory negligence  does  not  apply.  The  court,  in  ruling 
upon  the  motion,  made  the  following  of  record: 

1  "And  the    court,  being  fully  advised  in   the 
premises,    sustains    said    motion,    sets    aside 

the  verdict  of  the  jury,  and  grants  a  new  trial, 
upon  the  grounds  that  the  court  erred  in 
applying  the  doctrine  of  contributory  negligence 
to  this  case;  for  errors  in  the  instructions  given 
to  the  jury  on  the  question  of  contributory  negligence, 
and  in  submitting  that  question  to  the  jury.  And  it 
is  expressly  stated  that  the  motion  is  not  sustained  on 
account  of  the  ground  that  the  verdict  is  not 

2  supported  by  the  evidence."    It  will  thus  be 
seen  that  the  only  question  presented  by  this 

appeal  is,  was  the  court  in  error  in  holding  that  the 
doctrine  of  contributory  negligence  did  not  apply  to 
the  case?  In  order  to  determine  this  inquiry,  we  must 
first  ascertain  whether  plaintiff's  contributory  negli- 
gence, in  any  case  of  this  kind,  will  bar  him  of  recovery; 
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and,  second,  whether  in  this  particular  case  the 
court  was  in  error  in  instructing  as  to  the  contribu- 
tory negligence.  As  to  the  first  proposition,  there 
seems  to  be  no  room  for  argument,  unless  we  are  pre- 
pared to  overrule  the  recent  case  of  Gregory  v.  Wood- 
worth,  93  Iowa,  246  (61  N.  W,  Rep.  962).  This  case  is 
squarely  in  point.  We  there  held  that  a  petition  in 
an  action  under  the  statute  before  quoted,  which  did 
not  allege  that  plaintiff  was  free  from  contributory 
negligence,  was  demurrable.  The  writer  of  this 
opinion  has  grave  doubts  concerning  the  correctness 
of  the  rule  there  announced,  although  it  is  conceded 
that  there  is  a  conflict  in  the  authorities  upon  the 
proposition.  The  only  theory  on  which  it  can  be  sus- 
tained is  that  the  statute  in  question  is  remedial  in 
its  nature,  and,  in  effect,  does  nothing  more  than  dis- 
pense with  proof  of  the  scienter  required  in  actions  at 
i^ommon  law;  that  the  action  is  still  predicated  upon 
the  negligence  of  the  defendg^nt;  and  that  the  ordinary 
rule  denying  recovery  to  one  for  injuries  resulting 
from  his  own  negligence,  applies.  To  sustain  the 
Dpinion,  it  must  also  be  found  that  the  purpose  of  the 
Bxception  stated  in  the  statute,  to-wit,  "except  when 
the  party  is  doing  an  unlawful  act,"  was  to  limit  the 
right  of  recovery,  and  not  to  extend  it.  This  is  the 
theory,  on  which  the  cases  holding  to  the  doctrine 
announced  in  the  Gregory  Case  are  decided.  See 
Quinby  v.  Woodbury ,  63  N.  H.  370,  and  Raymond  v. 
Hodgson,  161  Mass.  184  (36  N.  E.  Rep.  791).  I  am  not 
fully  persuaded  of  the  correctness  of  these  decisions. 
There  are  a  class  of  actions  in  tort,  not  based  on  neg- 
ligence, in  which  defendant's  care,  or  the  want  of  it, 
is  not  in  issue;  in  which  some  direct  and  positive  act 
of  the  defendant  makes  out  the  cause  of  action.  In 
such  cases  plaintiff  makes  out  a  prima  facie  case  by 
proving  the  defendant's  act,  and  consequent  injury. 
He  has  no  occasion  to  prove  defendant's  neigli|5ence 
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nor  his  own  care,  in  the  first  instance.  See  Ruter  v.  Foy, 
46  Iowa,  132;  Conn  v.  May,  36  Iowa,  241.  It  seems  to 
me  that  this  is  an  action  belonging  to  that  class,  and 
that  plaintiff  was  not  required  to  show  freedom  from 
contributory  negligence.  My  views  upon  this  question 
are  quite  fully  presented  by  the  supreme  court  of  Maine, 
in  the  case  of  Hussey  v.  King^  reported  in  83  Me.  568  (22 
Atl.  Rep.  467),  which  is  a  well  considered  case  on  the  sub- 
ject. See,  alsOj/PFoo//*  v.  Chalker,  31  Conn.  121;  Muller 
V.  McKesson,  73  N.  Y.  195;  Lynch  v,  McNally,  Id.  347. 
As  I  look  at  it,  the  statute  in  question  not  only  relieves 
the  plaintiff  of  the  necessity  of  proving  the  scienter, 
but  it  makes  the  owner  or  keeper,  |>nma  /ac/(?  liable 
for  any  injury  done  by  his  dog;  that  it  leaves  him 
where  the  common  law  left  the  keeper  of  wild  ani- 
mals,— ^in  the  position  of  an  insurer.  I  need  not  dis- 
cuss the  question  as  to  whether  plaintiff's  want  of  care 
may  be  shown  by  the  defendant  in  defense,  or  whether 
the  defendant  may  show  such  willful  provocation  of 
the  animal  by  the  plaintiff,  as  will  bar  his  right  of 
action,  although  I  may  say  that  I  think  such  ought  to 
be  the  rule,  in  view  of  our  previous  decisions  with 
reference  to  a  somewhat  similar  statute.  See  West  v. 
Railroad  Co.,  77  Iowa,  659  (35  N.  W.  Rep.  479),  and 
(42  N.  W.  Rep.  512);  Ford  v.  Railroad  Co.,  91  Iowa,  179 
(59  N.  W.  Rep.  5);  Engle  v.  Railroad  Co.,  77  Iowa,  661 
(37  N.  W.  Rep.  6),  and  (42  N.  W.  Rep.  512);  McKelvy 
V.  Railroad  Co.,  84  Iowa,  458  (51  N.  W.  Rep.  172);  Rose 
V.  Railroad  Co.,  72  Iowa,  625  (34  N.  W.  Rep.  450); 
Moody  V.  Railroad  Co.,  77  Iowa,  29  (41  N.  W.  Rep.  477); 
Spence  v.  Railroad  Co.,  25  Iowa,  139;  Krebs  v. 
Railroad  Co.,  64  Iowa,  670  (21  N.  W.  Rep.  131); 
Rcfwes  V.  Railroad  Co.,  92  Iowa,  32  (60  N.  W.  Rep. 
243);  Manwell  v.  Railroad  Co.,  80  Iowa,  664  (45  N.  W. 
Rep.  568).  If  plaintiff  was  guilty  of  ^  negligence  con- 
tributing to  the  injury,  or  if  she,  by  her  own  willful 
misconduct,  brought  about  the  attack  of  the  dog,  the4 
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it  may  be  that  the  damage  was  not  done  by  the  dog. 
Indeed,  I  am  inclined  to  think  this  is  the  proper  rule. 
But,  under  the  statute  quoted,  it  would  be  defensive 
matter,  for  the  defendant  to  prove.  The  majority, 
however,  are  content  with  the  rule  announced  in  the 
Gregory  CasCy  and  it  follows  that  in  actions  such  as  the 
one  at  bar,  the  burden  is  upon  the  plaintiff  to  show 
himself  free  from  contributory  negligence. 

As  to  the  second  question  presented  by  the  record: 
We  are  united  in  the  conclusion  that,  if  it  be  conceded 
that  plaintiff  must  show  her  freedom  from  contribu- 
tory negligence,  there  was  suflScient  evidence  bearing 
on  the  question,  to  take  the  case  to  the  jury.  There 
was  testimony  tending  to  show  that  the  plaintiff, 
Emma  Stuber,  and  her  sister,  who  was  in  the  buggy 
with  her  at  the  time  of  the  accident,  were  running  the 
horses  along  the  highway  at  the  time  the  dog  came  out, 
in  an  attempt  to  get  ahead  of  another  who  was  going 
in  the  same  direction.  "But,  however  this  may  be,  it 
appears  from  the  record  made  by  the  court,  that  the 
motion  was  not  sustained  because  of  insuflBciency  of 
the  evidence  on  any  of  the  material  issues. 

It  is  also  insisted  on  behalf  of  appellee  that  some 
of  the  instructions  given  by  the  court  on  the  law  of 
contributory  negligence,  were  erroneous,  and  that  for 
this  reason  the  court  properly  sustained  the 
3  motion  for  a  new  trial.  The  record,  however, 
does  not  show  that  this  matter  was  presented 
to  the  lower  court.  The  motion  for  a  new  trial  does 
not  make  a  specific  attack  upon  any  instruction  given 
upon  the  subject.  The  complaint  is  that  all  the 
instructions  given  with  reference  thereto,  were  wrong, 
and  the  order  made  by  the  court  clearly  shows  that 
this  was  the  reason  why  it  sustained  the  motion. 

It  is  also  said,  in  support  of  the  court's  ruling  that 
contributory  negligence  is  no  defense  to  willful  wrongs, 
that  there  is  evidence  in  this  case  from  which  the  jury 
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might  have  found  the  acts  of  the  defendants  to  be 
willful  wrongs,  and  that  the  court  properly  sustained 
the  motion  because  he  did  not  cover  this  rule  of  law 
in  his  instructions.  It  is  suflBcient  to  say  in  answer 
to  this  contention  that  the  court  did  cover  the  matter 
fully  in  the  ninth  instruction  given  to  the  jury. 

The  writer  is  of  the  opinion  that  the  case  should 
be  aflSrmed,  but  the  majority  are  of  a  contrary  view, 
and  it  is  reversed. 


0.  0.  Brakke  v.  F.  W.  Hoskins,  Appellant,  et  al.  m   m 

Judgment:    collateral  attack:    Injunction.    A  judgment  was 

1  rendered  against  a  garnishee,  conditioned  that  it  should  be  satis- 
fled  by  his  turning  over  all  property  of  the  principal,  remaining  in 
garnishee's  hands,  after  satisfying  his  own  claims.  He  began 
action  to  vacate  the  judgment  and  enjoin  execution  sale  under  it, 
asserting  that  garnishee  n^er  had  such  property  to  turn  over. 

2  Held^  such  action  is  a  direct  attack  on  such  judgment. 

CJoNSTRUCTiON  OF  STATUTE.    The  Vacation  of  such  judgment  is  not 
in  violation  of  Iowa  Code,  section  2522,  providing  that  an  ordinary 

3  judgment  shall  not  be  annulled  or  modified,  except  for  a  defense, 
which  has  arisen  or  been  discovered  since  the  judgment  was  ren- 
dered, since  such  relief  is  within  the  exception  stated  therein. 

Appeal  from  Buena  Vista  District  Court. — Hon.  Lot 
Thomas,  Judge. 

Friday,  May  15, 1896. 

The  defendants,  other  than  Hoskins,  are  the  sheriff 
and  the  clerk  of  the  court  in  Buena  Vista  county. 
September  18,  1893,  the  defendant  Hoskins,  obtained 
a  judgment  before  a  justice  of  the  peace  in  said  county, 
for  one  hundred  and  twenty-five  dollars,  against  one 
Hansen,  and  also  a  conditional  judgment  against  this 
plaintiff,  for  the  same  amount,  as  garnishee;  the  con- 
dition being  that  the  judgment  should  be  satisfied  by 
the  garnishee's  turning  over  to  the  constable  all  the 
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property  in  his  hands,  or  under  his  control,  to  be 
applied  to  the  judgment  against  Hansen,  after  satis- 
fying the  liens  of  the  garnishee.  On  the  twenty-ninth 
of  November,  1893,  the  justice  who  entered  the  judg- 
ment, notified  plaintiff  to  appear  on  the  twenty-eighth 
of  the  month,  and  show  cause  why  execution  should 
not  issue  on  the  judgment.  Plaintiff  niade  default, 
and  an  order  was  entered  by  the  justice,  that  execu- 
tion issue.  From  this  order  the  plaintiff  in  this  suit 
appealed  to  the  district  court,  and  in  that  court  the 
cause  was  finally  dismissed,  at  the  costs  of  Hoskins. 
On  the  twenty-seventh  of  March,  1894,  and  again,  on 
the  first  of  September,  1894,  Hoskins  took  a  transcript 
of  the  judgment  from  the  justice,  and  filed  it  in  the 
office  of  the  clerk  of  the  district  court  of  Buena  Vista 
county;  and  on  the  fifteenth  day  of  November,  1894, 
the  clerk  of  .the  district  court  issued  an  execution 
thereon,  by  virtue  of  which  the  sheriff  has  seized  the 
plaintiff's  property,  and  is  about  to  sell  the  same  to 
satisfy  the  judgment.  The  foregoing  facts  -appear 
from  the  petition,  and  it  is  further  averred,  that  at 
the  time  of  the  issuance  and  levy  of  the  execution, 
the  judgment  against  the  plaintiff  had  been  fully  sat- 
isfied, by  the  plaintiff's  having  turned  over  the  prop- 
erty in  his  possession,  or  under  his  control,  as  required 
by  the  judgment,  "from  the  fact  that  he  had  not  then, 
and  never  had,  any  such  property  in  his  possession, 
above  his  claims."  Other  facts  are  pleaded  to  show 
the  invalidity  of  the  judgment,  which  we  need  not 
notice.  The  petition  asks  that  the  j  udgment  be  vacated, 
and  that  the  defendant  be  enjoined  from  further 
attempts  to  collect  it,  with  other  relief.  To  the  petition 
there  was  a  demurrer,  which  the  court  overruled,  and 
entered  a  decree  vacating  the  judgment  and  enjoining 
its  collection,  from  which  the  defendant  appealed. — 
Affirmed. 
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F.  F.  Faville  and  James  De  Land  for  appellant. 

C.  L.  Ward  and  F.  H,  Helsell  for  appellee. 

Granger,  J. — I.  With  our  view  of  the  case,  a 
number  of  questions  may  be  eliminated.  The  judg- 
ment entered  against  the  plaintiff,  as  garnishee,  was 
conditional,  and  made  to  depend  upon  whether,  after 
his  claim  against  Hansen  was  satisfied,  he  would  have 

property  in  his  hands,  or  under  his  control,  to 
1  be  turned  over  to  the  constable.    If,  after  his 

claims  were  paid,  he  had  property  left,  belong- 
ing to  Hansen,  the  judgment  would  be  satisfied  by 
turning  it  over.  If,  after  the  satisfaction  of  his  claims, 
no  property  was  left,  then  the  condition  upon  which 
he  was  to  become  a  judgment  debtor,  had  failed.  The 
judgment  entry  against  him  as  garnishee,  is  not  to  be 
construed  so  as  to  render  him  liable  for  the  Hansen 
judgment,  unless  he  is  in  default  for  a  failure  to 
deliver  Hansen's  property,  as  the  court  directed.  That 
direction  was,  that  he  should  turn  over  what  remained 
after  his  claims  were  satisfied.  If  none  remained,  of 
course,  there  was  nothing  to  turn  over.  If  we  make 
the  proper  inference  from  the  facts  pleaded,  as  to  the 
rule  on  plaintiff  to  show  cause  before  the  justice  why 
execution  should  not  issue,  it  was  to  settle  the  condi- 
tional feature  of  the  judgment,  and  make  the  right  to 
execution  for  its  enforcement  absolute,  or,  upon  his 
showing,  to  deny  the  right  to  execution,  and  avoid  the 
judgment  thereby.  The  final  adjudication  in  that  pro- 
ceeding was  against  the  right  to  an  execution,  which 
authorizes  an  inference  that  the  district  court  found 
against  his  liability  on  the  judgment.  But,  however 
that  may  be,  it  is  pleaded  in  the  petition  in  this  case, 
that  the  conditional  judgment  was  satisfied  by  his 
compliance  with  the  judgment  to  turn  over  property, 
in  that,  none  remained  to  turn  over.    These  facts  are 
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admitted  by  the  demurrer,  and  are  conclusive  of  the 
rights  of  defendants  to  enforce  the  judgment.  It 
seems  to  us,  that  the  proposition  is  not  open  to  doubt. 
II.  It  is  thought,  by  appellant,  that  this  proceed- 
ing cannot  be  maintained,  because  of  the  provisions 
of  Code,  section  2522.  It  is  there  said:  "Judgment 
obtained  in  an  action  by  ordinary  proceedings, 
,2  shall  not  be  annulled  or  modified  by  an  order  in 
an  action  by  equitable  proceedings,  except  for  a 
defense  which  has  arisen  or  been  discovered  since  the 
judgment  was  rendered."  This  proceeding  is  clearly 
within  the  exception  stated.  It  is  a  defense  to  the 
judgment  which  has  arisen  since  the  judgment  was 
entered.  It  presents  facts  transpiring  since  that 
time, — a  satisfaction,  in  effect,  of  the  judgment, — or 
perhaps,  in  more  accurate  terms,  it  is  a  showing,  that 
the  facts  on  which  the  conditional  judgment  was  to 
become  absolute,  never  existed. 

in.  Again,  it  is  said,  that  it  is  a  collateral  attack 
on  a  judgment.  We  think  not.  It  assails  the  judg- 
ment directly,  to  cancel  it  of  record.  That  is  the  pur- 
pose of  the  suit.  The  other  relief  follows,  as  a 
3  legal  consequence.  The  question  of  the  validity 
of  the  judgment  settles  the  entire  rights  of  the 
parties.    The  judgment  below  is  affirmed. 
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Janb  Wabren,  Administratrix  of    the   Estate  of  D.   TT^ 
Wabbbn.  Deceased,  v.  M.  W.  Chandlbb,  fW^l 

Appellant.  fe^, 
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Breaeh  of  Contraet:    damages.    Where  one  has  put  it  out  of  his     135    389| 
power  to  exchange  properties  by  having  sold  his,  the  other  party     f^  ^\ 

3  to  the  trade  is  not  confined  to  nominal  damages,  and  may  recover     i34 ^ 

the  difference  betw^n  the  value  of  what  he  was  to  convey  and 

4  that  which  he  was  to  receive.  In  such  cases,  recovery  is  not  lim- 
ited to  the  increase  in  value  of  the  property  that  was  to  be  received 
by  plaintiff. 

Same:    Expenses.    Expenses  incurred  by  plaintiff  in  indeavoring  to 

6    perform  his  part  of  the  contract,  before  knowledge  that  defendant 

has  put  it  out  of  his  power  to  perform,  may  be  recovered  as  dam- 


Evidence:  LAND  TITLE.  In  an  action  for  refusal  to  accept  land 
which  plaintiff  agreed  to  convey  to  defendant  in  exchange  for 
other  property,  plaintiff,  to  prove  his  title,  offered  an  abstract,  which 
the  abstractor  testified  was  correct.  Attached  to  the  abstract 
was  the  certificate  of  another  abstractor,  reciting  that  the  title 
2  remained  unchanged  from  the  date  of  the  abstract.  Held,  while 
the  certificate  is  not  admissible  to  show  title,  yet,  as  it  was  part 
of  the  abstract  which  plaintiff  furnished  defendant  at  the  time  the 
contract  was  consummated,  and  as  plaintiff's  evidence  of  title  was 
sufficient,  independent  of  the  certificate,  it  was  not  error  to  refuse 
to  strike  it  out. 

Court  and  Jurj :  ''title"  defined.  Parties  to  an  exchange  of  lands, 
agreed  that  ^^per feci  title,  ^  subject  to  stated  incumbrances,  should 
be  given.  The  court  charged  that  one  party  had  "title,"  and  was, 
therefore,  entitled  to  recover  of  the  other.  Hddy  the  word  "title," 
1  as  here  used,  means,  that  the  person  having  it  has  "perfect  title," 
clear  of  all  incumbrances,  except  those  covered  by  said  agree- 
ment. It  was  the  duty  of  the  court  to  determine  these  questions 
for  the  jury,  upon  the  introduction  of  documentary  evidence  of 
4atle,  or  where  the  question  of  title  is,  from  the  testimony,  one  of 
law. 

Objection  Below.    A  failure  to  reply  to  a  counter-claim  set  up  by  an 
5   amended  pleading,  cannot  first  be  taken  advantage  of  on  appeal, 
by  one  who,  below,  treated  said  counter-claim  as  being  issue. 
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Appeal  from  Keokuk    District    Court. —  Hon.    David 
Ryan,  Judge. 

Peiday,  May  15, 1896. 

This  action  was  commenced  by  D.  Warren,  plaint- 
iff, and  after  the  trial  in  the  court  below,  he  having 
departed  this  life,  his  administratrix  was  substituted 
as  plaintiff.  In  this  action,  each  party  alleges  per- 
formance on  his  part  of  a  certaii^  written  contract 
entered  into  between  them  on  August  1, 1893,  for  an 
exchange  of  certain  properties,  and  a  failure  upon  .the 
part  of  the  other  party  to  perform  said  contract, 
wherefore  each  asks  to  recover  damages  of  the  other. 
The  case  was  tried  to  a  jury,  and  a  verdict  returned, 
and  judgment  entered  in  favor  of  the  plaintiff  for 
three  thousand  one  hundred  and  twenty-seven  dollars. 
Defendant  appeals. — Affirmed, 

G.  H.  Mackey  and  Woodin  &  Son  for  appellant. 
L.  C.  Blanchard  and  C,  M.  Brown  for  appellee. 

Given,  J. — I.  By  the  terms  of  said  contract,  War- 
ren sold  to  Chandler,  sections  12-98-39,  in  Osceola 
county,  Iowa,  including  one-third  of  the  crop  of  1893, 
at  eighteen  thousand  four  hundred  dollars,  including 
the  rent,  and  the  east-half  of  sections  18-98-38,  Dick- 
inson county,  Iowa,  including  his  share  of  the  rent  for 
1893,  at  nine  thousand  six  hundred  dollars.  Chandler 
assumed  a  mortgage  on  the  section  of  eight  thousand 
dollars,  and  on  the  half  section,  of  two  thousand  dol- 
lars, and  was  to  convey  to  Warren  certain  lots  in  the 
town  of  Delta,  Iowa,  at  six  thousand  dollars,  and  to 
give  to  him  his  stock  of  merchandise,  furniture,  and 
fixtures  in  Delta,  "at  wholesale  cost  and  two  per 
cent,    for    freight."     The    contract    provides   that 
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"abstracts  of,  and  perfect  title  to  date  must  be  fur- 
nished by  both  parties,"  and  also:  "Any  money  differ- 
ence between  the  properties  when  inventories  are 
taken  shall  be  paid  in  cash,  bankable  notes  for  one 
year  or  less.  *  *  *  Invoice  to  commence  Aug.  2, 
1893,  and  to  be  completed  by  Aug.  15,  1893,  by  trans- 
fer of  titles.  All  deeds  and  abstracts  to  be  made  at 
once,  and  transferred  to  the  respective  parties,  as 
shown  by  contract  of  Aug.  15,  1893.  *  ♦  *  D.  War- 
ren agrees  to  give  peaceable  possession  of  the  above 
described  land  not  later  than  March  1, 1894.  M.  W. 
Chandler  agrees  to  give  peaceable  and  immediate  pos- 
session of  stock,  store,  building,  and  one  dwelling  at 
close  invoice.  M.  W.  Chandler  reserves  use  of  dwell- 
ing occupied  by  himself,  and  the  furniture  store  for 
six  months  from  Aug.  10,  1893,  at  which  time  he 
agrees  to  give  peaceable  possession."  On  August  2, 
1893,  the  parties  proceeded  to  take  an  invoice  of  the 
merchandise,  which  was  not  completed  until  August 
10,  and  from  which  it  appeared  that  there  was  about 
one  thousand  four  hundred  dollars  difference  coming . 
to  the  defendant.  On  August  15,  it  was  agreed  that 
the  time  for  passing  titles  should  be  extended  for  ten 
days.  On  completion  of  the  invoice,  the  plaintiff  took 
possession  of  the  goods  and  of  one  of  the  houses  in 
Delta,  and  left  the  same  in  the  possession  of  a  Mr.  Zigler, 
who  thereafter  conducted  the  business.  Some  goods 
were  added  to  the  stock  by  the  plaintiff,  and  some 
were  taken  therefrom  by  the  parties.  Defendant  was 
at  Hartley,  in  O'Brien  county,  on  August  15,  when 
the  extension  of  time  was  agreed  upon,  and  after  his 
return  to  Delta,  to-wit:  on  August  19,  he  took  posses- 
sion of  the  store  from  Zigler,  who  was  in  charge,  and 
also  of  the  money  which  Zigler  had  taken  in. 

II.  The  court  gave  an  instruction  as  follows: 
"You  are  instructed,  so  far  as  the  title  to  the  land  in 
Dickinson  county  is    concerned,  that  the  evidence 
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establishes  the  title  to  have  been  in  the  plaintiff.    In 
regard  to  the  title  to  the  land  in  Osceola  county,  you 

are  instructed  that  the  evidence  shows  the  title 
1         to  have  been  in  one  Shonkwiler.    And  if  you 

find  it  established  by  the  evidence  that  the 
plaintiff  had  procured  a  deed,  to  be  made  by  Shonk- 
wiler to  the  defendant,  and  to  be  deposited  for  his  use 
and  benefit,  with  a  third  party,  upon  the  defendant's 
complying  with  the  terms  of  the  agreement  on  his 
part,  and  if  you  further  find  that  no  objection  was 
made  by  the  defendant  to  the  deed  at  the  time  it  was 
so  deposited,  then  this  would  be  a  sufiBcient  compliance 
with  the  terms  of  the  contract,  so  far  as  it  involved  the 
conveyance  of  the  section  of  land  in  Osceola  county." 
Defendant's  complaint  of  the  instruction  is,  that  it 
doc3  not  require  the  plaintiff  to  show  perfect  title,  nor 
to  show  that  there  were  no  liens  on  the  land  other 
tha,n  the  mortgages,  and  that  the  evidence  does 
not  show  a  perfect  title.  In  State  v.  De  Long^  12 
Iowa,  454,  this  court  said:  "It  was  propei 
for  the  court  to  state  who  held  the  title  to  certain  real 
estate,  from  the  deeds  introduced,  or  when  the  ques- 
tion of  title  was  one  of  law,  from  the  testimony." 
Plaintiff's  evidence  of  title  was  documentary,  and  it 
was  clearly  the  province  of  the  court  to  determine  the 
question  of  title.  "Title,"  as  contemplated  in  the 
contract,  is  a  title  free  from  incumbrances,  other  than 
as  therein  provided,  and  the  word  "title,"  as  fully 
expresses  the  agreement  of  the  parties,  as  would  the 
words  "perfect  title."  Concede,  that  the  burden  was 
on  the  plaintiff  to  show  that  his  land  was  free  from 
incumbrance,  except  the  mortgages,  it  was  for  the 
court  to  determine  whether  he  had  so  shown;  and  we 
think,  the  evidence  warranted  the  court  in  instructing 
as  it  did  upon  this  subject. 

Plaintiff  introduced  in  evidence,  in  connection 
with  the  deposition  of  G.  H.  Funk,  to  which  it  was 
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attached,  as  an  exhibit,  an  abstract  of  the  title  to  the 
Dickinson  county  land,  made  by  Funk  &  Carlton,  up 
to  June  27, 1891,  and  which  Mr.  Funk  testified  was 
correct.  Said  abstract  bore  the  .certificate  of  Cory  & 
Evert,  examiners,  that  the  title  remained  unchanged 
up  to  July  31,  1893.  After  the  deposition  and  exhibit 
were  read  in  evidence,  the  defendant  moved  to  strike 
out  said  certificate,  which  motion  was  over- 

2  ruled.    There  was  no  error  in  this  ruling.    The 
certificate,  though  no  evidence  of  title,  was 

admissible  as  part  of  the  abstract  which  the  plaintiff 
had  furnished  to  the  defendant  on  August  15,  1893. 
Plaintiff's  evidence  of  title  was  sufficient,  independent 
of  this  certificate,  to  warrant  the  instruction  given. 
Some.question  is  made,  with  respect  to  a  schoolhouse 
site  on  the  land,  but  we  think,  there  is  nothing  in  the 
evidence  to  call  for  any  different  instruction  on  the 
plaintiff's  title. 

III.    As  to  the  measure  of  damages,  the  court 

directed  the  jury  to  find  the  value  of  the  land,  and  of 

the  rent  thereof,  which  plaintiff  was  to  convey  to 

defendant,  and  the  amount  for  which  plaintiff 

3  was  to  give  his  note  on  completing  the  invoice, 
"on  or  about  the  twenty-sixth  day  of  August, 

1893,  or  the  time  as  extended  by  mutual  consent,"  to 
ascertain  the  value  of  the  real  estate  and  of  the  stock 
of  goods  that  the  defendant  was  to  convey  to  plaintiff, 
to  add  thereto  the  incumbrance  on  plaintiffs's  land 
which  the  defendant  was  to  assume,  "and  the  differ- 
ence would  be  the  measure  of  damages."  The  court 
also  directed  the  jury  to  find  the  state  of  the  accounts 
between  the  parties  for  goods  put  into  and  taken  from 
the  stock,  and  for  cash  received  after  the  invoice,  and 
to  allow  proper  credits  therefor;  also,  to  allow  the 
plaintiff  for  any  expenses  incurred  by  him  after  a 
breach  of  the  contract  in  an  endeavor  to  perform 
the  same.  Defendant  makes  several  complaints  of 
Vol.  98  la— 16 
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these  instructions,  which  seem  to  us  to  be  without 
merit.  One  is  that  the  juiy  was  not  told  at 
what  date  it  should  estimate  the  values.  We  think 
they  must  have  understood  that  it  was  at  the  date  of 
the  -breach  of  the  contract.  Another  complaint  is  that 
the  jury  was  told  to  find  "the  reasonable  and  fair 
value"  of  the  property  plaintiff  was  to  convey,  and  to 
find  "the  reasonable  fair  market  value"  of  the  prop- 
erty the  defendant  was  to  convey.  The  objection 
strikes  us  as  purely  technical,  but,  if  there  was  any 
error  in  it,  it  was  without  prejudice  to  the  defendant. 
The  jury  must  have  understood  that  it  was  the  reason- 
able and  fair  values  that  it  was  to  ascertain.  Under 
the  instruction,  the  plaintiff  would  be'  entitled  to 
recover,  if  at  all,  the  difference  between  the  value  of 
the  property  which  he  was  to  give  and  the  value  of 
that  which  he  was  to  receive;  in  other  words,  any 

profit  that  there  might  be  in  the  transaction  to 
4         him.     The  defendant  contends  that,  as  there 

was  neither  allegation  nor  proof  of  any  change 
in  the  values  between  the  time  the  contract  was  made 
and  the  time  of  the  alleged  breach  thereof,  the 
plaintiff  is  only  entitled  to  recover,  if  at  all,  nominal 
damages.  As  said  in  Brownell  x\  Chapman^  84  Iowa, 
504  (51  N.  W.  Rep.  249):  "In  considering  the  ques- 
tion, we  must  keep  in  view  the  rule,  universally  recog- 
nized, that  the  damages  for  breach  of  contract  must 
be  limited  to  such  as  would  naturally  come  within  the 
contemplation  of  the  parties  at  the  time  the  con- 
tract was  made."  "The  measure  which  is  more  in 
accord  with  legal  principles  and  analogies  is 
that  laid  down  in  the  English  case  referred 
to,  and  which  has  been  followed  in  several  late  decis- 
ions in  this  country, — the  difference  between  the  price 
fixed  in  the  contract  and  the  real  value  at  the  time 
the  contract  was  to  be  executed."  2  Suth.  Dam.  (2d 
Ed.)  section  570  and  cases  cited.    "If  the  party  omits 
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to  do  what  he  stipulated,  it  is  just,  as  a  reasonable 
substitute,  that  he  should  pay  the  precise  value  of 
the  thing  which  he  contracted  to  do,  and  such  value 
to  be  estimated  at  the  time  when  the  act  in  question* 
should  have  been  executed."  2  Suth.  Dam.  (2d  Ed.) 
566.  Had  the  contract  been  performed,  plaintiflf 
would  have  received  the  property  which  the  defend- 
ant was  to  convey  to  him;  and  it  must  have  been  con- 
templated by  the  parties  that  if  the  defendant  should, 
without  lawful  excuse,  fail  to  convey  it  to  the  plaintiff, 
the  plaintiff  would  be  entitled  to  the  value  thereof  in 
case  he  had  conveyed  to  the  defendant,  but,  if  not, 
then  that  he  would  be  entitled  to  the  difference  in  the 
values.  The  plaintiff  is  not  restricted  to  the  increase 
in  the  value  of  the  property  he  was  to  receive,  but  is 
entitled,  if  at  all,  to  the  full  benefit  of  his  contract. 
The  evidence  shows  beyond  controversy  that  the 
defendant  had,  prior  to  the  contract,  deeded  a  portion 
of  the  real  estate  which  he  had  agreed  to  convey 
to  the  plaintiff,  and  the  court  instructed  that, 
by  this  act,  he  had  put  it  beyond  his  power  to 
comply  with  the  terms  of  the  agreement,  and 
had  therefore  broken  his  contract.  This  fact 
entitles  plaintiff  to  recover  substantial  damages 
if  there  was  no  default  on  his  part.  Foley  v.  McKee- 
gan,  4  Iowa,  11;  Sweevi  v.  Steele^  5  Iowa,  353;  Sawyer 
V.  Warner,  36  Iowa,  333;  Jones  v,  Shayy  72  Iowa,  237 
(33  N.  W.  Rep.  650),  cited  and  relied  upon  by  defend- 
ant, simply  holds  that  it  was  error  to  allow  increased 
value  of  the  land,  as  no  such  claim  was  presented  by 
the  parties.  In  Kirkpatrick  v.  Downing^  58  Mo.  32, 
also  cited  by  defendant,  the  court,  after  a  careful 
review  of  the  authorities,  made  this  announcement: 
"Where  there  is  no  evidence  given,  showing  any 
change  in  the  stipulation,  the  consideration  paid  and 
interest,  will  be  taken  as  the  correct  value  of  the  land; 
but,  where  there  is  evidence  given,  showing  a  change 
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in  the  value  of  the  lend,  the  value  at  the  time  the 
breach  occurred,  and  when  the  conveyance  ought  to 
be  made,  will  furnish  the  standard  of  damages.  This 
•is  fair  and  just  for  both  parties,  as  they  obtain  pre- 
cisely what  they  are  entitled  to,  and  the  basis  is  pred- 
icated on  actual  loss,  the  value,  and  adequate  com- 
pensation. *  *  *  The  arbitrary  and  unbending 
rule,  that  the  purchase  money  and  interest  shall,  in  all 
cases,  be  taken  as  the  criterion  of  damages  will,  in  the 
majority  of  instances,  do  injustice  either  to  the  seller 
or  purchaser.''  While  there  is  no  evidence  in  this 
case  showing  an  enhancement  in  the  value  of  the 
property  which  the  plaintiff  was  to  receive,  there  is 
evidence  as  to  the  actual  value  thereof,  and  the  actual 
value  of  that  which  he  was  to  give.  The  instruction, 
as  was  said  in  the  case  last  cited,  "gives  to  the  pur- 
chaser precisely  what  he  has  lost  in  consequence  of 
the  breach  of  contract  committed  by  his  vendor,  and 
it  makes  the  latter  responsible  for  the  violation  of  his 
agreement  in  the  full  amount  to  which  he  has  occa-  * 
sioned  injury." 

IV.  A  few  days  before  the  trial,  the  defendant 
filed  an  amendment  to  his  answer,  alleging,  as  a  coun- 
ter-claim, that  the  plaintiff  took  goods  out  of  said 
store,  of  the  value  of  two  hundred  dollars,  and  con- 
verted the  same  to  his  own  use,  for  which  the  defend- 
ant asks  judgment.  The  court  instructed  the  jury  to 
inquire  as  to  the  amount  of  goods  bought  and  added 
to  the  stock  by  plaintiff,  and  the  amount  taken  by 
him,  or  those  representing  him,  from  the  store  for 

their  own  use,  and  to  ascertain  the  condition  of 
5         the  accounts,  and  give  to  each  party  his  proper 

credit.  It  appears  that  no  reply  was  filed  to 
the  defendant's  amendment  claiming  the  two  hun- 
dred dollars,  and,  therefore,  he  contends  that  he  is 
entitled  to  that  sum  as  admitted,  and  that  the  court 
erred  in  submitting  it  to  the  jury.     Evidence  was 
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introduced,  without  objection,  as  to  the  amount  of 
goods  added  to  and  taken  from,  the  stock  of  merchan- 
dise by  the  plaintiff  and  those  representing  him;  and, 
so  far  as  appears,  the  defendant  is  now  claiming  for 
the  first  time,  a  default  upon  said  amendment  to  his 
answer,*because  no  reply  was  filed  thereto.  With  this 
record  before- us,  we  think  the  defendant  should  not 
now  be  held  to  insist  upon  this  claim,  and  that,  although 
no  reply  was  filed  to  said  amendment,  there  was  no 
error  in  submitting  the  claim  to  the  jury,  in  view  of 
the  course  pursued  by  the  parties  on  the  trial.  See 
Hervey  v.  S a  very,  48  Iowa,  322,  and  Burnett  v.  Lotcgh- 
ridge,  87  Iowa,  329  (54  N.  W.  Rep.  238). 

V.  As  already  stated,  the  court  authorized  the 
jury  to  allow  the  plaintiff  for  any  expenses  incurred  by 
him  after  a  breach  of  the  contract,  in  an  endeavor  to 
perform  the  same.  Defendant  insists  that  the  plaint- 
iff is  not  entitled  to  recover  for  such  expenses  after 
the  breach  of  the  contract,  but  that  such  recovery 
must  be  limited  to  expenses  incurred  before  its  breach. 
It  will  be  observed  that  defendant  had  deeded  away 
part  of  the  real  estate,  which  he  was  to  convey  to  the 
plaintiff,  prior  to  entering  into  this  contract,  and 
thereby  had  put  it  out  of  his  power  to  perform 
6  the  contract.  This  was  a  breach  of  the  con- 
tract at  the  very  time  of  its  execution,  but  of 
this  fact  the  plaintiff  had  no  knowledge,  and  he  is 
surely  entitled  to  recover  the  expenses  necessarily 
incurred  in  an  endeavor  to  perform  the  contract  on 
his  part,  up  to  the  time  at  which  he  knew  of  the 
defendant's  inability  to  perform  the  contract,  or  his 
determination  not  to  perform  it;  and  this  information, 
it  appears,  he  did  not  acquire  until  after  the  expenses 
in  question  had  been  incuned. 
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We  have  examined  the  record  with  care,  and  fail 
to  discover  any  suflBcient  reasons  for  disturbing  the 
judgment  of  the  district  court,  and  it  is  therefore 

AFFIRMED. 


Samuel  Parker,  et  al.,  v.  The  Schaller  Savings  Bank, 
et  al,,  Appellants. 

Specific  Performance:  reformation.  Plaintiff  Asm t^  that  his  debtor 
owed  a  bank  about  two  thousand  dollars,  and  that  the  bank  held 
a  land  contract  as  collateral.  He  entered  into  an  agreement  with 
it  that  this  land  contract  should  be  assigned  to  him  upon  the  pay- 
ment of  what  was  due  the  bank  from  plaintiff's  debtor.  This 
was  made  with  an  officer  who  was  acting  as  cashier,  temporarily, 
and  who  jiad  little  personal  knowledge  of  the  details  of  its  affairs. 
In  making  the  computation,  this  officer,  by  overlooking  one  note, 
found  the  sum  due  to  be  about  fourteen  hundred  dollars.  This 
mistake,  did  not,  in  any  way,  change  plaintiff's  position  or  lose  him 
any  remedies  against  his  debtor  which  should  and  could  have  been 
used.  Held,  the  contract  should  have  been  reformed  to  include 
the  omitted  note,  and  that  no  specific  performance  of  the  agree- 
ment to  assign  the  land  contract  should  be  decreed,  except  upon 
payment  of  all  due  the  bank,  including  the  omitted  note. 

Appeal  from  Buena  Vista  District   Court,  -Hon.  Lot 
Thomas,  Judge. 

Friday,  May  15,  1896. 

Action  in  equity.  Decree  for  plaintiffs,  and  defend- 
ants appeal. — Reversed. 

A.  D.  Bailie  and  Chas.  D.  Goldsmith  for  appellants. 

H.  T.  Schultz  and  H.  F.  Galpin  for  appellees. 

KiNNE,  J. — I.  November  7,  1893,  Webber,  one  of 
the  defendants,  was  indebted  to  the  Schaller  Savings 
Bank,  upon  two  promissory  notes,— one  for  one  thou- 
sand, three  hundred  and  twenty-three  dollars  and  sixty 
cents,  and  the  other  for  four  hundred  and  fifty  dollars, 


May  1896]    Parker  v.  Sohaller  Savings  Bank,  247 

— and  at  the  same  time  he  was  indebted  to  the 
defendant  Patterson,  on  one  note,  in  the  sum  of  four 
hundred  and  ninety-four  dollars  and  fifty  cents.  To 
secure  all  of  this  indebtedness,  Webber  assigned  to 
the  bank  and  Patterson,  jointly  two  certain  contracts 
or  leases  which  he  held,  and  which  were  executed  by 
the  Iowa  Agricultural  College,  for  a  half  section  of 
land  in  Buena  Vista  county.  On  and  prior  to  Feb- 
ruary 7,  1894,  Webber  was  indebted  to  appellees,  who  ' 
resided  in  Alta,  Iowa,  upon  two  promissory  notes. 
Webber  was  preparing  to  move  out  of  the  state,  and 
had  advertised  his  personal  property  for  sale.  Prior 
to  February  7,  1894,  the  appellant  Patterson,  having 
learned  that  Webber  was  indebted  to  appellees,  and 
being  an  old  acquaintance  of  one  of  them  (Parker), 
told  him  that  Webber  was  preparing  to  go  away,  and 
he  (Parker)  had  better  be  looking  after  his  notes.  He 
also  told  Parker  what  amount  was  due  the  Schaller 
Savings  Bank  and  himself,  on  their  three  notes.  Along 
in  January,  1894,  Parker  had  also  learned  from  the 
cashier  of  the  Schaller  Savings  Bank  that  Webber 
owed  that  bank  and  Patterson  about  two  thousand 
four  hundred  dollars.  On  February  7,  1894,  Parker, 
having  seen  Webber^s  bills,  advertising  his  personal 
property  for  sale,  on  the  next  day  went  to  see  Webber 
about  paying,  or  securing,  the  two  notes  due  appel- 
lees, and  informed  Webber  that  he  had  the  necessary 
papers  to  attach  his  (Webber's)  property,  unless  he 
secured  him.  Webber  said  all  his  personal  property 
was  mortgaged,  and  he  did  not  consider  there  was 
anything  in  it,  over  and  above  the  mortgages.  Finally, 
Webber  proposed  to  Parker  that,  if  he  would  extend 
his  notes  for  one  year,  and  pay  off  what  Webber  owed 
the  Schaller  Savings  Bank,  and  Patterson,  he  would 
assign  the  land  contracts  to  appellees.  Parker  told 
Webber  he  had  been  informed  that  he  (Webber)  owed 
the  bank  and  Patterson  about  two  thousand  four 
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hundred  dollars.  Webber  contended  that  he  only 
owed  them  about  one  thousand  five  hundred  dollars, 
and  claimed  he  had  paid  a  portion  of  the  debt. 
Parker  was  not  willing  to  take  Webber's  word  as  to 
the  amount,  and  said  they  would  go  and  see  the  bank 
and  Patterson,  and  find  out  about  it.  Parker  called 
at  the  bank,  and,  the  cashier  not  being  in,  he  informed 
Mr.  Ivens,  the  vice-president,  and  who  was  then  act- 
ing as  cashier,  that  he  wanted  to  take  up  the  con- 
tracts, and  pay  the  bank  what  was  coming  to  it  and 
Patterson,  and  have  the  contracts  assigned  to  him. 
Ivens  agreed  to  this,  but  said  he  did  not  know  much 
about  the  matter,  as  he  did  not  have  much  to  do  with 
the  active  management  of  the  bank.  He  found  the  one 
note  for  one  thousand  three  hundred  and  twenty-three 
dollars  and  sixty  cents,  and  computed  the  amount  due 
thereon,  and  procured  the  amount  due  on  the  Patter- 
son note,  added  the  two  amounts,  and  gave  the  sum 
total  to  Parker,  who  drew  up  the  following  agree- 
ment: "Schaller,  Iowa,  Feb.  7,  1894.  This  agree- 
ment, made  and  entered  into  the  date  above  written, 
between  the  Schaller  Savings  Bank,  of  Schaller,  Iowa, 
of  the  first  part,  and  Parker  &  Tincknell;  of  the 
second  part,  of  Alta,  Iowa,  witnesseth:  For  and  in 
consideration  of  the  payments  to  be  made  as  herein- 
after stipulated,  the  party  of  the  first  part  agree  to 
sign  all  their  right,  title  and  interest  in  and  to  the 
south  half  of  section  numbered  twenty-six,  in  Lee 
township,  in  Buena  Vista  county,  Iowa,  subject  to  the 
payment  of  eighteen  hundred  thirty-one  and  29-100 
dollars,  said  payment  to  be  made  on  or  before  the  7th 
day  of  March,  A.  D,  1894."  This  paper  was  signed  by 
the  bank,  by  Ivens,  its  vice-president,  and  by  Parker 
&  Tincknell.  Patterson  did  not  sign  it.  By  over- 
sight of  Ivens,  the  note  for  four  hundred  and  fifty 
dollars,  held  by  the  bank  against  Webber,  was  not 
embraced  in  the  amount  given  to  Parker,  it  being  at 
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the  time  in  Chicago.  Patterson  refused  to  sign  any 
paper  until  his  money  was  paid  him.  February  9, 
1894,  the  cashier  of  the  bank  returned,  and,  finding 
that  the  four  hundred  and  fifty  dollar  note  had  been 
omitted  from  the  computation,  at  once  wrote  appel- 
lees the  fact,  and  that  the  bank  would  expect  it 
to  be  paid,  also,  if  they  turned  over  the  contracts 
or  leases.  Parker  admits  receiving  this  letter 
February  11,  1894,  and  states  that  he  took  no  steps 
whatever  to  protect  himself,  except  to  write  Webber 
to  go  to  the  bank  and  fix  up  the  matter  of  the  four 
hundred  and  fifty  dollar  note.  Webber  received  the 
letter,  and  called  at  the  bank,  and  offered  some  other 
collateral  to  secure  the  four  hundred  and  fifty  dollar 
note;  but  it  was  not  satisfactory  to  the  cashier,  and 
he  suggested  to  Webber  to  arrange  to  let  appellee 
have  it  as  further  security.  Webber  was  at  or  about 
his  home  for  some  days  after  the  sale,  and  did  not 
finally  remove  until  about  February  22,  when  he  took 
away  with  him  some  one  thousand  to  one  thousand 
five  hundred  dollars  in  money,  and  a  car-load  of  per- 
sonal property,  valued  at  five  hundred  dollars,  which 
was  openly  loaded  at  Schaller.  March  7, 1894,  Parker 
and  his  attorney,  Schultz,  went  to  the  savings  bank 
and  counted  out  and  tendered  the  sum  stated  in  the 
agreement,  and  demanded  the  assignment  of  the  con- 
tracts. No  separate  tender  was  made  to  Patterson  or 
to  the  bank.  The  bank  offered  to  accept  the  tender 
if  it  was  meant  to  pay  their  entire  claim,  and  Patter- 
son said  he  would  assign  his  interest  when  he  got  his 
money.  The  foregoing  are  the  main,  and,  as  we 
think,  established,  facts  in  the  case.  Some  others 
may  be  referred  to  in  the  further  consideration  of  the 
question  discussed.  Plaintiffs  bring  this  action  for  a 
specific  performance  of  the  agreement  to  assign  the 
contracts,  and  a  decree  was  entered  in  their  favor. 
Defendants  pleaded  that  the  agreement  did  not  bind 
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the  bank,  because  not  executed  as  required  by  its 
articles  of  incorporation,  claim  that  the  mistake  in 
omitting  the  four  hundred  and  fifty  dollar  note  was 
mutual,  and  ask  for  the  reformation  of  the  agreement 
accordingly. 

II.  Counsel  for  appellant  argue  three  proposi- 
tions: Fi7^st,  they  insist  that  the  agreement  which  it 
is  sought  to  specifically  enforce  is  not  a  valid  and  bind- 
ing obligation  upon  the  Schaller  Savings  Bank  because 
it  was  not  executed  as  provided  by  the  articles  of 
incorporation  and  by-laws  governing  said  bank;  second, 
it  is  said  that  it  is  not  shown,  by  either  the  pleadings 
or  evidence,  that  appellant  Patterson  in  any  manner 
bound  himself  to  assign  his  interest  in  the  lands,  and 
there  was  no  consideration  to  support  such  an  agree- 
ment if  made;  third,  that  upon  the  merits  of  the  case 
plaintiffs  were  not  entitled  to  a  decree.  We  find  it 
necessary  to  consider  only  the  last  point  made.  From 
the  statement  heretofore  set  out,  and  from  the  evi- 
dence, it  appears,  we  think,  very  satisfactorily,  that 
plaintiffs,  at  the  time  Parker  went  to  the  bank  to 
make  an  arrangement  to  take  the  claim  of  the  bank 
ind  Patterson's  claim,  knew  that  said  claims  amouted 
to  about  two  thousand  four  hundred  dollars.  Indeed, 
Parker  admits,  in  his  testimony,  that  he  had  been  so 
informed,  and  when  Webber  told  him  he  had  reduced 
the  amount  of  these  claims  to  one  thousand  five  hun- 
dred dollars  by  payments,  he  (Parker)  would  not  take 
Webber's  statement  as  correct,  but  insisted  that  they 
go  to  the  bank  and  ascertain  the  real  facts.  Now, 
Parker  claims  that  Webber  was  present  during 
the  entire  interview  at  the  bank;  but,  from  all 
of  the  evidence,  we  are  warranted  in  saying 
that  in  this  he  is  mistaken.  It  is  evident  that 
Webber  was  present  only  a  few  minutes.  With  • 
the  knowledge  which  Parker  had  previously  obtained 
from  the  cashier  of  the  bank  as  to  the  amount  of  the 
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Webber  debt  due  it  and  Patterson,  being  two  thousand 
four  hundred  dollars,  it  is  strange  that  Parker  made 
no  mention  of  that  fact  to  the  vice  president  of  the 
bank,  and  said  nothing  about  the  claim  made  by  Web- 
ber to  him,  that  he  had  reduced  these  claims  by  pay- 
ments to  one  thousand  five  hundred  dollars.  Another 
fact,  we  think,  appears  clearly,  and  that  is,  that  the 
arrangement  between  Webber  and  Parker  was  that 
plaintiffs  should  take  up  all  of  Webber's  indebtedness 
to  the  bank  and  Patterson,  in  case  the  matter  was  con- 
summated. There  is  no  doubt  that,  when  the  agree- 
ment for  the  assignment  was  entered  into,  Parker  had 
every  reason  to  believe,  from  his  knowledge  previ- 
ously obtained,  that  the  amount  due  the  bank  and 
Patterson  was  several  hundred  dollars  more  than  it 
was  then  figured.  Now,  it  was  the  intent  of  both 
parties  to  the  agreement,  that  the  one  should  take  up, 
and  the  other  sell,  all  the  claims  the  bank  and  Patter- 
son had  against  Webber;  but  this  intent  was  not,  in 
fact,  executed  because  of  the  omission  to  find  the  four 
hundred  and  fifty  dollar  note,  which  was  not  then  in 
the  bank.  Had  the  four  hundred  and  fifty  dollar 
note  been  discovered,  the  agreement,  as  in 
fact  made,  and  which  did  not  include  it, 
would  never  have  been  entered  into.  Under  such 
circumstances,  we  fail  to  see  why  the  bank  should  be 
compelled  to  specifically  perform  this  agreement, 
which,  by  reason  of  such  mistake,  does  not  in  fact 
represent  the  intent  of  the  parties  to  the  agreement. 
We  think  the  contract  should  have  been  reformed,  as 
prayed  for  by  defendants.  If,  as  a  matter  of  fact,  it 
appeared  that  the  situation  of  plaintiffs  had  been 
changed  to  their  detriment,  prior  to  the  discovery  by 
defendants  of  the  mistake,  and  prior  to  the  time 
plaintiffs  were  informed  of  it,  there  might  be  some 
ground  for  claiming  that  the  contract,  as  in  fact 
entered  into,  should  be  enforced.    But  we  do  not 
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think  such  a  claim  can  be  sustained  from  the  evi- 
dence. While  it  is  true,  that  Parker  claims  he  v^as 
ready  to  attach  Webber's  personal  property,  in  case 
the  arrangement  with  the  bank  and  Patterson  v\ras 
not  consummated,  yet  he  testifies  that  he  had  made 
inquiries  touching  Webber's  personal  property,  and 
found  it  was  so  incumbered  that  there  was  no  margin 
in  it  for  him  over  and  above  the  mortgages.  It  can- 
not be  said,  therefore,  that  plaintiffs  relinquished  any 
right  or  advantage  by  abandoning  their  proposed 
attachment.  If,  as  appears  from  Parker's  own  evi- 
dence, his  remedy  by  attachment  would  have  been 
unavailing,  then  plaintiffs  lost  nothing  by  waiving 
such  right,  even  though  they  were  induced  so  to  do 
by  reason  of  having  entered  into  the  agreement 
for  an  assignment  of  the  interest  of  the  bank 
and  Patterson,  in  Webber's  land.  There  can  be  no 
foundation  for  a  claim  that  the  bank  designedly  so 
acted  as  to  induce  plaintiffs  to  alter  their  situation  to 
their  detriment,  and  it  is  equally  clear  that  plaintiffs 
gave  up  no  security,  or  were  otherwise  induced  to,  or 
did  act  to  their  detriment,  by  reason  of  the  act  of  the 
bank.  Wishard  v.  McNeill,  85  Iowa,  474  (52  N.  W. 
Rep.  484).  It  also  appears  that,  on  February  11, 1894, 
plaintiffs  knew,  from  the  bank,  that  the  four  hundred 
and  fifty  dollar  note  had  been  omitted,  and  were  then 
advised  that  the  bank  would  expect  it  to  be  paid,  also, 
in  case  they  assigned  the  contracts.  Plaintiffs,  after 
having  this  knowledge,  did  nothing  to  protect  them- 
selves, save  to  write  a  letter  to  Webber  asking  him  to 
fix  the  four  hundred  and  fifty  dollar  matter  up  with 
the  bank.  Webber  did  not  leave  Schaller  until  eleven 
days  after  that,  and  when  he  did  go,  took  five  hundred 
dollars  worth  of  personal  property,  and  one  thousand 
to  one  thousand  five  hundred  dollars  in  cash.  In  the 
letter  of  plaintiffs  to  the  bank,  in  reply  to  the  notice 
given  them  by  the  bank  of  the  omission  of  the  four 
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hundred  and  fifty  dollar  note,  and  that  the  bank 
would  expect  that  paid  in  case  they  made  an  assign- 
ment of  the  contracts,  plaintiffs  made  no  intimation 
that  they  would  not  pay  it  in  case  Webber  did  not. 
Plaintiffs,  then  with  full  knowledge  of  the  mistake,  did 
not  indicate  that  they  expected  ta  hold  the  bank  to 
the  strict  enforcement  of  the  contract,  regardless  of 
the  four  hundred  and  fifty  dollar  note.  Plaintiffs  had 
it  in  their  power  to  put  themselves  in  as  good  a  posi- 
tion, as  regards  Webber  or  his  property,  as  though  the 
agreement  to  assign  the  contracts  had  never  been 
entered  into.  The  case  will  be  remanded  for  a  decree 
in  conformity  with  this  opinion. — Reversed. 


State  of  Iowa  v.  W.  B.  Arnold,  Appellant. 

Liquor  Nuisanee:    EvmENOE.    On  atrial  for  maintaining  an  hotel  as 
a  liquor  nuisance,  after  proof  of  illegal  sale  in  the  hotel,  eyidence 

2  of  similar  sales  In'bams  and  buildings  appurtenant  to  the  hotel, 
is  admissible. 

Conclusions.    A  witness  may  say,  that  he  supposes  defendant  was 
in  control  of  a  barn,  in  connection  with  a  statement,  that  defend- 

3  ant  kept  his  horses  in  the  barn,  and  was  in  control  of  an  hotel  on 
the  same  premises. 

Same:  Plea  and  proof  .  The  fact,  that  an  indictment  for  maintain- 
ing a  liquor  nuisance,  specifies  the  time  of  such  maintenance  and 
1  the  illegal  sales  thereunder,  does  not  preclude  evidence  of  other 
illegal  soles,  made  prior  to  the  time  specified  in  the  indictment,  and 
within  the  three-year  period  of  limitation  for  the  finding  of  the 
ndictment. 

Venue.    The  objection,  on  a  trial  for  keeping  a  liquor  nuisance,  that 
the  eyidence  does  not  show  that  it  was  maintained  within  the 

4  county  alleged,  cannot  be  sustained  where  there  was  evidence  in 
the  record  as  to  its  location  relative  to  the  county  seat,  which 
would  require  the  jury  to  find  that  it  was  located  within  the 
county. 

Witness:    Indorsement  on  indictment,    A  mere  misnomer  in  respect 
to  the  Christian  name  of  a  witness  indorsed  on  the  indictment, 

5  will  not  prevent  his  use  by  the  state,  where  his  identity  suffi- 
ciently appears  from  the  facts. 
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Appeal:     attorney   fees.     An  attorney's  fee  of    sixty   doUard, 

allowed  by  the  court  in  a  criminal  case,  under  McClain's  Code, 

6    section  2388,  authorizing  "a  reasonable  attorney's  fee  to  be  assessed 

by  the  court,"  will  not,  on  appeal,  he  held  excessive,  in  the 

absence  of  any  evidence. 

Appeal  from  Dickinson  District  Co?//-/.— Hon.  W.  B. 
QuARTON,  Judge. 

Friday,  May  15,  1896. 

The  defendant  was  indicted  for  keeping  and 
maintaining  a  nuisance  by  the  sale  of  intoxicating 
liquors.  He  pleaded  not  guilty.  A  trial  was  had, 
which  resulted  in  a  verdict  against  him,  and  from  a 
judgment  on  the  verdict  he  appeals. — Afflrmed. 

J.  W.  Cory  for  appellant. 

Milton  Remley,  attorney  general,  and  L.  E.  Fran- 
cis, county  attorney,  for  the  state. 

RoTHEOCK,  C.  J. — I.  It  is  averred  in  the  indict- 
ment that,  "the  defendant,  on  the  first  day  of  August, 
1893,  *  *  *  and  on  divers  other  days  and  times, 
between  the  first  day  of  August,  1893,  and  the  finding 
of  this  indictment,  *  *  *  did  erect,  establish,  and 
contmue  and  use  a  building,  erection,  and  place,  with 
intent  and  for  the  purpose  then  and  there  and  therein 

to  sell  intoxicating  liquor,  contrary  to  law.  * 
1  *    *"    It  is  urged  in  behalf  of  the  appellant, 

that  the  time  laid  in  the  indictment  as  begin- 
ning on  the  first  day  of  August,  1893,  is  descriptive  of 
the  offense,  and  that  it  was  error  to  allow  any  evi- 
dence of  sales  of  liquor  prior  to  that  time,  and  within 
three  years  from  the  finding  of  the  indictment.  This 
question  has  been  so  frequently  decided  by  this  court 
contrary  to  counsel's  contention,  that  it  is  unnecessary 
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to  cite  the  numerous  cases.  But  see  State  v.  Johnson, 
69  Iowa,  623  (29  N.  W.  Rep.  754). 

II.  It  is  contended  that  the  indictment  charges  a 
particular  place  where  the  alleged  nuisance  was  main- 
tained. The  indictment  does  not  locat^e  the  place  only 
in  a  general  way,  and  as  being  situated  in  Dickinson 
county.  It  is  not  charged  that  the  offense  was  com- 
mitted in  a  building  on  a  certain  lot,  particularly 
described.  It  therefore  does  not  come  within  the  rule 
contended  for  by  the  counsel  for  appellant, — that  when 
the  place  is  described  with  unnecessary  particularity, 
the  evidence  must  correspond  with  the  indictment. 
This  question  demands  no  further  consideration. 

III.  It  appears  that  the  defendant  was  proprietor 
of  an  hotel  situated  on  Lake  Okoboji,  in  Dickinson 
county.  There  was  an  hotel  and  other  buildings 
appurtenant  thereto,  such  as  an  ice  house,  a  barn,  and 

other  structures.    The  state  proved  one  or  more 

2  sales  of  intoxicating  liquors  in  the  hotel  build- 
ing, and  evidence  was  introduced  tending  to 

show  sales  in  the  barn  and  elsewhere  on  the  premises. 
It  is  claimed  that  all  the  evidence  with  reference  to 
sales  in  the  appurtenant  buildings  was  improperly 
allowed  to  be  introduced.  This  point  is  not  well 
taken.  It  was  strictly  correct  to  introduce  evidence 
to  show  where  the  defendant  had  his  base  of  supplies. 
State  V.  Blsley,  81  Iowa,  49  (46  N.  W.  Rep.  977). 

IV.  Counsel  for  defendant  reviews  the  testimony 
of  the  witnesses,  and  urges  that  the  evidence  does  not 
support  the  verdict,  and  that  the  court  made  errone- 
ous rulings  in  admitting  evidence.  To  all  this  we  have 
to  say,  that  the  evidence  is  amply  sufficient  to  sustain 
the  verdict.  The  objections  to  the  testimony  of  cer- 
tain of  the  witnesses  relate  to  the  proof  of 

3  keeping  and  selling  liquor  in  the  appurtenant 
buildings  and  places.    The  main  contention  is 

that  the  court  erroneously  permitted  witnesses  to  state 
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that  the  defendant  had  control  of  the  bam  and  other 
buildings.  The  way  it  was  expressed  by  one  or  more 
of  the  witnesses,  was  that  he  supposed  the  defendant 
was  in  control  of  the  barn.  This  supposition  was  in 
connection  with  the  statement  that  the  defendant  kept 
his  horses  in  the  bam,  and  the  fact  that  he  was  in  con- 
trol of  the  hotel.  We  do  not  think  this  was  error.  It 
was  no  more  than  to  state  that  it  appeared  that  defend- 
ant was  in  control.  It,  of  course,  is  to  be  understood 
that  it  was  not  necessary  to  prove  that  the  defendant 
was  the  owner,  or  even  that  he  was  a  lessor  under  a 
formal  lease.  It  is  sufficient  if  he  is  shown  to  have 
been  maintaining  a  nuisance,  and  the  ownership,  or 
even  the  rightful  possession,  of  the  property  is  not  a 
material  question. 

V.  It  is  said  the  evidence  does  not  show  that  the 
crime  was  committed  in  Dickinson  county.  This 
objection  is  without  merit.    The  record  shows  that 

the  defendant's  hotel  is  on  Lake  Okoboji,  in 

4  Dickinson  county.    Even  if  the  witnesses  did 
not  state  in   so   many  words  that  the  hotel 

was  in  Dickinson  county,  yet  there  was  other  evi- 
dence as  to  its  location  with  reference  to  the  county 
seat,  which  was  sufficient  to  require  the  jury  to  find 
that  the  place  where  the  nuisance  was  maintained 
was  within  that  county. 

VI.  One  J.  F.  Ewen  was  a  witness  before  the 
grand  jury.  His  name  was  indorsed  on  the  back  of 
the  indictment  and  in  the  minutes  of  his  testimony  as 
Frank  Ewen.  When  he  was  called  as  a  witness  on 
the  trial  he  answered  to  the  name  of  J.  F.  Ewen. 
Objection  was  made  to  him  as  a  witness  because  his 
name  was  not  indorsed  on  the  indictment.  An  exam- 
ination of  the  witness  showed  that  he   was 

5  commonly  known  as  Frank  Ewen.    The  objec- 
tion was  properly  overruled.     The  mere  mis- 
nomer in  respect  to  the  Christian  name  of  a  witness 
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indorsed  on  the  indictment  will  not  prevent  the  state 
from  using  him  on  the  trial,  when  his  identity  sufl5- 
ciently  appears  from  the  facts.  State  v.  Stanley ^  33 
Iowa,  526;,  State  i\  McComb,  18  Iowa,  43. 

VII.  A  number  of  objections  are  made  to  instruc- 
tions to  the  jury,  which  demand  no  separate  consid- 
eration. The  TPhole  body  of  the  charge  is  in  line  with 
instructions  given,  and  approved,  in  this  state  incases 
of  this  kind,  for  more  than  a  quarter  of  a  century. 
And  it  is  said  that  certain  jurors  were  guilty  of  such 
misconduct  as  to  vitiate  the  verdict.  The  complaint 
was  founded  upon  aflBdavits,  and  there  were  counter- 
afBdavits.  The  court  decided  that  the  charge  of  mis- 
conduct was  not  sustained.  We  think  there  was  no 
error  in  this  ruling,  especially  when  it  is  considered 
that  many  of  the  acts  of  the  jurors,  which  were  com- 
plained of,  inhered  in  the  verdict,  and,  under  familiar 
rules,  were  not  ground  for  a  new  trial. 

VIII.  The  court  allowed  an  attorney's  fee  of 
sixty  dollars  to  the  attorney,  for  the  prosecution.  It  is 
urged  that  this  was  excessive.  It  is  stated,  in  the 
abstract  of  appellant,  that  no  evidence  was  introduced 
on  the  question  as  to  the  amount  of  the  attorney's 

fee,  and  this  is  not  denied  in  appellee's  abstract. 
6         Counsel  for  appellant  claims  that,  under  the 

statute,  there  being  no  evidence  offered  touch- 
ing the  reasonableness  of  the  fee,  the  court  should 
have  fixed  it  at  not  more  than  twenty-five  dollars. 
We  discover  no  reason  for  fixing  that  limit.  The  fee 
is  provided  for  by  section  2388,  McClain's  Code,  which 
authorizes  "a  reasonable  attorney's  fee,  to  be  assessed 
by  the  court."  In  the  absence  of  some  showing  that 
the  fee  allowed  is  excessive,  we  do  not  think  we  should 
retax  it  in  this  court  The  judgment  of  the  district 
court  is  AFFIBMSr 
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W.  M.  SooTT  V.  J.  W.  Mbrobb,  Appellant. 

Lleng:  horsb  trainer.  A  person  who  keeps  and  trains  a  horse, 
under  a  contract  with  the  owner,  has  a  lien  at  common  law  for 
the  labor,  skiU  and  expense  bestowed,  and  which  has  enhanced 
the  yalue  of  the  horse. 

Appeal  from  Buchanan  District  Court. — Hon.   J.  L. 
HusTBD,  Judge. 

Saturday,  May  16,  1896. 

Action  in  replevin.  Judgment  for  plaintiff,  and 
defendant  appealed. — Reversed. 

J.  E.  Cook  and  R.  E.  Leach  for  appellant. 

E.  E.  Ilasner  and  Porter  dk  Porter  for  appellee. 

Granger,  J.- -A  rehearing  having  been  granted, 
this  case  is  before  UvS  for  consideration  a  second  time. 
The  plaintiff  seeks  possession  of  the  horse  as  the 
owner  thereof,  which  ownership  is  not  denied.  Defend- 
ant, in  his  answer,  shows  that  he  is  a  professional 
trainer  of  horses  for  speed,  and  that  in  December, 
1891,  lie  entered  into  a  contract  with  the  plaintiff,  by 
which  he  was  to  take  the  horse  in  question  to  keep 
and  handle  for  the  season  of  1892,  and  was  to 
receive  therefor  two  dollars  and  fifty  cents 
per  day,  and  that  he  kept  and  handled  said 
horse  during  that  season,  two  hundred  and  four- 
teen days.  He  further  says,  that  by  mutual  agree- 
ment, he  kept  and  trained  said  horse  during  the 
season  of  1893,  on  the  same  terms  and  conditions. 
He  says  that  when  he  took  said  horse,  he  was  com- 
paratively worthless,  but  by  his  skill  in  developing 
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him,  he  is  worth  the  sum  of  three  thousand  dollars. 
Defendant  says  that  plaintiff  tendered  him  the  sum 
of  one  hundred  and  eighty-five  dollars,  which  is  the 
balance  due  for  the  season  of  1892,  but  has  tendered 
nothing  for  the  keeping  of  the  horse  for  the  winter  of 
1892  and  1893,  nor  for  keeping  and  training  the  horse 
for  the  season  of  1893,  and  he  claims  a  lien  on  the 
horse  for  his  labor  and  expenditures.  On  motion  of 
the  plaintiff,  the  defensive  part  of  the  answer,  being 
that  on  which  a  lien  is  claimed,  was  stricken  out 
under  a  claim  that  the  contract  was  entire,  and  the 
law  in  such  a  case  gives  no  lien.  The  defendant 
elected  to  stand  on  his  answer,  and  judgment  was 
entered  for  plaintiff.  On  the  former  hearing  (63  N. 
W.  Rep.  325),  we  held  that  the  statute  gave  no  lien  in 
such  a  case,  and  declined  to  consider  the  question  as 
to  a  common  law  lien,  because  of  which  a  rehearing 
was  granted,  and  that  question  is  now  before  us. 

In  view  of  the  fact  that  the  appellant  seems  to 
make  no  contention  for  a  lien  except  at  the  common 
law,  we  pass  the  question  of  a  statutory  lien,  with  the 
statement  that  there  is  none.  In  Jones,  Liens,  section 
731,  it  is  said:  *'By  .the  common  law,  a  workman  who 
by  his  skill  and  labor  has  enhanced  the  value  of  a 
chattel  has  a  lien  on  it  for  his  reasonable  charges, 
provided  that  the  employment  be  with  the  consent, 
either  express  or  implied,  of  the  owner."  Among 
other  citations  in  support  of  the  rule  is  Nevan  v.  Roup, 
8  Iowa,  207.  It  is  further  said  in  this  section:  "It 
exists  in  favor  of  any  bailee  for  hire  who  takes  prop- 
erty in  the  way  of  his  trade  or  occupation,  and  by  his 
labor  and  skill  imparts  additional  value  to  it."  In  the 
Iowa  case  cited,  the  lien  was  in  favor  of  the  thresher 
for  threshing  grain.  It  is  said  to  exist  in  favor  of  a 
tailor  for  making  a  coat,  a  shoemaker  for  mending 
shoes,  a  jeweler  for  setting  a  gem,  a  wheelright  f or 
repairing  a  wagon,  a  hamessmaker  for  oiling  a  harness, 
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in  favor  of  a  farrier  for  shoeing  horses,  etc.  In  Story, 
Bailm.  section  440,  speaking  of  the  obligation  of  the 
bailee  to  return  the  thing  after  the  work  has  been 
done,  it  is  said  the  duty  has  a  qualification,  for  "every 
bailee  for  hire  has  a  lien  on  the  thing  for  the  amount 
of  his  compensation,  and  therefore  he  is  not,  unless  it 
is  specially  otherwise  agreed,  bound  to  restore  the 
the  thing  bailed,  until  the, compensation  is  paid."  In 
Schouler,  Bailm.  section  122,  it  is  said:  "One,  at  all 
events,  who  trains  a  horse  for  racing,  has  a  lien  at 
common  law."  The  case  cites  among  others,  that  of 
Harris  v.  Woodruff,  124  Mass.  205,  where  a  rule  is 
stated  as  follows:  "A  person  has  a  lien  for  the  expenne 
and  skill  bestowed  upon  a  horse  delivered  to  him 
to  be  trained  for  running  races  for  bets  and  wagers 
in  this  commonwealth."  In  2  Kent,  Comm.  p.  858, 
it  is  said:  "It  is  now  the  general  rule  that  every 
bailee  for  hire,  who,  by  his  labor  and  skill,  has 
imparted  an  additional  value  to  the  goods,  has  a  lien 
upon  the  property  for  his  reasonable  charges.  *  * 
*  The  same  right  to  a  particular  or  specific  lien 
applies  to  a  miller,  printer,  tailor,  wharfinger,  ware- 
houseman, or  whoever  takes  property  in  the  way  of 
his  trade  or  occupation,  to  bestow  labor  or  expense 
upon  it."  The  facts  of  this  case  bring  the  defendant 
within  the  general  rule  announced,  and,  wherever  the 
rule  has  been  invoked,  under  the  particular  facts  of 
this  case,  as  to  the  kind  of  labor  performed,  it  has 
been  sustained.  We  may  further  say,  that  such  an 
application  of  the  rule  is  equitable,  and  it  is  hard  to 
imagine  a  reason  why  it  should  be  applied  in  many 
cases  where  it  unquestionably  is,  and  not  in  this. 
We  think  that  in  striking  out  the  answer  of  defendant 
on  motion,  the  district  court  eiTed,  and  the  judgment 

is  REVERSED. 
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In  the  Matter  of  the  AssiaNMBNT  of  Cabtbe  & 
Moody,  Insolvents,  The  State  Bank  of  Keokuk, 
Iowa,  and  A.  C.  Hosmer  v.  Wells  M.  Irwin, 
Assignee,  Appellant. 

General  Assigoment:  partner  and  partnership.  Where  an 
assignment  for  the  benefit  of  creditors  has  been  made  by  a  firm, 
2  and  also  by  the  partners  as  individuals,  the  holder  of  a  note  exe- 
cuted by  the  firm  and  the  members  individually,  is  entitled  to 
have  the  estate  of  the  partnership,  and  of  each  partner  kept  sepa- 
rate, and  to  receive  a  dividend  from  each,  though  the  note  was 
given  for  a  firm  liability. 

Same:    Priority,    Such  creditor  has  priority  in  partnership  assets  over 

2  individual  creditors  and  priority  in  individual  assets  over  partner- 
ship creditors. 

Assignment  Constraed.    An  assignment  declared  by  its  terms  to  be 
pro  rata,  does  not  defeat  the  right  of  any  creditor  having  a  prior- 
1    ity,  to  assert  it;  since  the  words  "/)ro  m/a''  apply,  only,  to  all  hav- 
ing equal  rights  to  all  or  any  part  of  the  assets. 

Practice:  Disiribnlion.  Under  CJode,  section  2122,  making  it  the 
duty  of  the  court  to  "order  the  assignee  to  make  fair  and  equal 
dividend  among  the  creditors,  of  the  assets  in  his  hands,  in  pro- 
portion to  their  claims,"  the  distribution   should   be  made  in 

3  accordance  with  the  legal  rights  of  the  creditors;  and  the  fact  that 
one  does  not  petition  specially  for  a  separate  dividend  from  the 
estates  of  a  firm  and  of  its  members,  to  which  he  is  entitled,  or 
files  his  claim  against  the  partnership,  only,  where  all  are  covered 
by  the  same  assignment,  does  not  relieve  the  court  of  the  duty  of 
ordering  such  dividends  paid  him  as  his  proof  entitles  him  to 
receive. 

Appeal  from    Lee   District    Court, — Hon.    James    D. 
Smyth,  Judge, 

Saturday,  May  16, 1896. 

This  is  a  proceeding  upon  the  separate  petitions 
of  the  State  Bank  of  Keokuk,  Iowa,  and  of  A.  C.  Hos- 
mer, creditors,  for  an  order  declaring  certain  priori- 
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ties  in  their  favor,  and  for  an  order  of  distribution 
accordingly,  and  the-  answers  of  Wells  M.  Irwin, 
assignee,  thereto.  The  issues  joined  on  both  peti- 
tions were  submitted  together,  as  in  equity,  and  a 
decree  rendered  in  favor  of  the  petitioners,  from 
which  the  defendant,  Wells  M.  Irwin  appeals. — Modp- 
fied  and  affirmed. 

W.  J.  Roberts  and  A.  L.  Parsons  for  appellant. 

Jm.  C.  Davis  for  appellees. 

GrvEN,  J. — I.  The  following  statement  of  the  facts 
will  be  sufficient  for  a  correct  understanding  of  the 
questions  to  be  considered:  On  the  first  day  of  Sep- 
tember, 1893,  Carter  and  Moody,  a  firm  composed  of 
Mary  F.  Carter  and  Arthur  H.  Moody,  made  a  gen- 
eral assignment  of  all  the  property  owned  by  them, 
as  a  co-partnership  and  as  individuals,  to  Wells  M. 
Irwin,  in  trust  for  the  benefit  of  all  their  creditors. 
Mr.  Irwin  accepted  the  trust,  qualified  and  gave 
notice  to  the  creditors,  as  required  by  statute. 
Within  the  time  prescribed,  a  large  number  of  claims 
were  presented,  and  filed  by  Mr.  Irwin,  including  the 
claims  of  these  petitioners.  The  claim  of  the  State 
Bank  of  Keokuk  is  upon  six  promissory  notes  exe- 
cuted to  the  bank,  and  which  are  identified  as 
Exhibits  A  to  F,  inclusive.  Exhibit  A,  dated  April 
11,  1891,  is  for  five  thousand  dollars,  and  signed, 
"Carter  &  Moody,  Arthur  H.  Moody,  Ed.  S.  Carter." 
Exhibit  B,  dated  April  16,  1891,  is  for  two  thousand 
five  hundred  dollars,  signed,  "Carter  &  Moody,  Arthur 
H.  Moody,  Ed.  S.  Carter."  Exhibit  C,  dated  Novem- 
ber 1,  1892,  is  for  two  thousand  five  hundred 
dollars,  signed,  "Carter  &  Moody,  Ed.  S.  Carter." 
Exhibit  D,  dated  February  25,  1892,  is  for-  two 
thousand    five    hundred    dollars,  signed,  "Carter  & 
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Moody,  Arthur  H.  Moody,  Ed.  S.  Carter."  Exhibit  E, 
dated  November  5,  1891,  is  for  two  thousand  five 
hundred  dollars,  signed,  "Arthur  H.  Moody,  Ed.  S. 
Carter,  Carter  &  Moody."  Exhibit  P,  dated  April  10, 
1891,  is  for  five  thousand  dollars,  signed,  "Mary  F. 
Carter,"  and  indorsed,  "Carter  &  Moody,  Arthur  H. 
Moody."  The  statement  of  this  claim  shows  that  under 
an  order  of  court,  ten  thousand  dollars  realized  from 
a  certain  security  held  by  the  bank  was  applied  as 
payment  and  credit  on  Exhibits  A,  B,  C,  and  D;  that 
a  balance  of  one  thousand,  two  hundred  and  sixty- 
seven  dollars  and  fifty-nine  cents,  with  interest, 
remains  due  on  Exhibit  D,  and  also  the  full  amounts 
of  Exhibits  E  and  F.  For  these  amounts  the  bank 
asked  to  be  allowed  against  said  "co-partnership  and 
separately  against  the  parties  signing  the  said  notes 
as  individuals."  The  claim  of  A.  C.  Hosmer  is  upon 
two  promissory  notes, — one  for  one  thousand  dollars, 
dated  June  27,  1889,  and  the  other  for  five  thousand 
dollars,  dated  July  2,  1890,— each  of  which  is  signed, 
"Carter  &  Moody,  Ed.  S.  Carter,  Arthur  H.  Moody, 
Mary  F.  Carter."  The  claim  is  made  "against  the  firm 
of  Carter  &  Moody,  the  members  thereof,  and  Mary  F. 
Carter,  personally  and  individually."  Florida  Howell 
presented  a  claim  for  three,  thousand  dollars,  and 
interest,  on  a  note  signed,  "Carter  &  Moody,  Mary  F. 
Carter,  Arthur  H.  Moody,  Anna  M.  Moody,  Ed.  S.  Car- 
ter"; the  verification  reciting  "that  Carter  &  Moody  are 
justly  indebted  to  me  in  the  sum  of  $3,000,  and  inter- 
est." A.  C.  Hosmer  presented  a  claim  against  Car- 
ter &  Moody  and  Arthur  H.  Moody  for  one  thousand 
dollars,  on  a  note  signed,  "Carter  &  Moody,  Arthur 
H.  Moody,  and  Anna  M.  Moody."  Several  other 
claims  were  presented  against  Carter  &  Moody,  upon 
promissory  notes  signed  "Carter  &  Moody,"  and  also 
claims  upon  open  accounts  against  the  firm  of 
Carter  &  Moody.    The  assignee  reported  all  these 
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claims  as  having  been  filed  within  the  time  required, 
and  no  objections  were  filed  to  any  of  said  claims. 
After  the  time  allowed  for  filing  objections  to  claims, 
and  before  any  distribution  of  assets  had  been  ordered 
or  made,  to-wit,  on  March  30,  1894,  the  State  Bank  of 
Keokuk  filed  its  petition,  entitled  as  "/w  the  Matter  of 
the  Estate  of  Carter  &  Moody ^  Insolvents.  Petition  of 
State  Bank  of  Keokuk."  Said  ;:etition  states  the  fact 
of  said  assignment  for  the  benefit  of  creditors;  that 
the  said  co-partnership  and  individual  members,  and 
individuals  signing  or  indorsing  the  same,  are  indebted 
to  the  bank  upon  said  promissory  notes,  Exhibits  D, 
E,  and  F,  as  before  stated;  that  said  firm,  and  the 
individual  members  thereof,  are  insolvent;  that  the 
assets  of  the  partnership  are  insuflBcient  to  pay  the 
debts  thereof,  and  that  the  individual  assets  of  said 
members  are  not  sufficient  to  pay  their  individual 
debts;  that,  in  addition  to  the  co-partnership  assets, 
the  individual  members  of  said  firm  have  separate 
estates  of  their  own,  as  described  in  the  petition. 
That  petitioner,  being  a  creditor  of  the  co-partnership, 
and  of  the  individual  members  of  the  same,  as  such, 
and  as  makers  or  indorsers,  has  a  right  to  present  his 
claim  against  each  of  said  separate  funds,  wherefore, 
he  prays  as  follows:  "Wherefore  your  petitioner 
prays  for  judgment,  order,  and  decree,  ordering  and 
directing  said  assignee  to  separate  the  said  partner- 
ship funds  from  the  assets  of  the  individual  members 
of  said  co-partnership;  that  said  assignee  be  directed 
to  pay  to  your  petitioner  the  pro  rata  proportion  as 
due  it  as  creditors  of  the  co-partnership,  and  also  to 
pay  to  your  petitioner,  upon  the  respective  claims  as 
above  set  forth,  out  of  the  assets  of  the  individual 
members  of  said  co-partnership,  to  the  exclusion  of 
the  general  creditors  of  the  co-partnership,  and  for 
such  other  and  further  relief  as  to  equity  and  good 
conscience   belongs,"    On  the  same   day   a  similar 
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petition  of  A.  C.  Hosmer  was  filed,  presenting  said  claim 
as  theretofore  filed  on  said  note  of  June  27,  1889,  for 
one  thousand  dollars,  and  said  note  of  July  2,  1890, 
for  five  thousand  dollars,  and  alleging  substantially 
as  in  said  petion  of  the  bank,  and  claiming  the  amount 
due  against  the  firm,  the  members  thereof,  and  against 
A.  H.  Moody,  personally,  on  said  one  thousand  dollar 
note,  and  Mary  F.  Carter,  personally,  on  said  five 
thousand  dollar  note.  An  original  notice,  entitled, 
"State  Bank  of  Keokuk,  Plaintiff,  vs.  Wells  S.  Irwin, 
Assignee,  Defendant,"  was  served  upon  Mr.  Irwin, 
notifying  him  of  the  prayer  of  the  petition.  A  like 
notice  of  the  petition  of  A.  C.  Hosmer  wa^s  also  served. 
Mr.  Irwin  appeared,  and  demurred  to  these  petitions; 
and  his  demurrer  being  overruled,  he  filed  his  answer 
to  each.  In  answer  to  the  bank,  he  alleges  that 
said  indebtedness  was  in  fact  partnership  indebted- 
ness, and  that  said  notes  were  all  partnership 
notes,  and  given  for  the  benefit  of  said  part- 
nership. He  denies  the  right  of  the  bank  to 
present  its  claim  against  the  partnership,  and 
against  the  individual  members  thereof,  "and  alleges 
that,  having  elected  to  file  its  claim  against  the  part- 
nership and  receive  dividends,  it  is  now  estopped  from 
claiming  priority  over  other  creditors  of  said  Carter  & 
Moody,  in  the  distribution  of  the  fund  belonging  to 
the  individual  members  of  said  firm.''  His  answer  to 
the  petition  of  A.  C.  Hosmer  is,  in  substance,  the  same 
is  that  to  the  petition  of  the  bank.  The  learned  judge 
found  that,  under  the  terms  of  said  general  assignment, 
'there  would  be  the  right  in  the  creditors  of  the 
30-partnership  to  participate  in  the  assets  of  the 
3o-p?j:tnership,  to  the  exclusion  of  the  individual  cred- 
itors, and  there  would  further  be  the  right  of  the 
individual  creditors  to  participate  in  the  individual 
issets,  to  the  exclusion  of  the  partnership  creditors, 
until  each  of  the  respective  classes  of  creditors  should 
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be  paid  in  full."    As  to  the  State  Bank  of  Keokuk,  the 
court  found  that  upon  said  note,  Exhibit  F,  the  bank 
"is  entitled  to  participate  with  the  co-partnership 
creditors  in  co-partnership  assets,  and  to  apply  said 
dividends  that  may  be  paid  on  account  of  said  co-part- 
nership assets  upon  said  claim,"  and  is  entitled  to 
participate  in  the  individual  assets  of  Mary  P.  Carter 
and  of  Arthur  H.  Moody,  until  any  balance  remaining 
due  upon  said  note,  shall  be  fully  paid,  pro  rata  with 
all  the  individual  claims  of  the  bank  and  A.  C.  Hos- 
mer,  in  said  individual  assets;   that,  upon  Exhibit 
D,  the  bank  is  entitled  to  participate  with  firm  cred- 
.  iters  in  the  firm  assets,  and  to  participate  in  the  indi- 
vidual assets  of  Arthur  H.  Moody,  to  the  exclusion 
of   the   firm   creditors,    until    said   claim   is   paid; 
that,    upon    Exhibit   E,  the   bank   is  also   entitled 
to    participate    with    the    firm    creditors    in    the 
assets  of  the  firm,  and  for  any  balance  in  the  individ- 
ual assets  of  Arthur  H.  Moody,  to  the  exclusion  of  the 
firm  creditors  until  the  balance  is  paid.    The  court 
found  that  A.  C.  Hosmer  is  entitled,  upon  said  note  of 
one  thousand  dollars,  dated  June  27, 1889,  to  partici- 
pate equally  with  the  other  co-partnership  creditors 
in  the  assets  of  the  firm,  and,  for  any  balance,  to  par- 
ticipate in  the  individual  assets  of  Arthur  H.  Moody, 
to  the  exclusion  of  the  co-partnership  creditors,  until 
the  balance  shall  be  paid,  also,  that  A.  C.  Hosmer  is 
entitled,  upon  said  promissory  note  for  five  thousand 
dollars,  to  participate  in  the  partnership  assets  upon 
an  equality  with  the  other  partnership  creditors,  and 
in  the  individual  assets  of  Arthur  H.  Moody  and  Mary 
F.  Carter,  to  the  exclusion  of  partnership  creditors, 
until  the  balance  is  paid.    The  court  further  found 
that  the  members  of  said  firm  owned  property  in 
their  individual  rights  as  stated  in  the  petition.    It 
was  ordered  that  the  assignee  separate  the  assets  of 
the  co-partnership  and  of  the  individuals,  and,  as  to 
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Mary  F.  Carter,  that  the  proceeds  of  her  individual 
property  be  applied  to  her  individual  obligations  to 
the  bank  and  to  Mrs.  Hosmer,  '*to  the  exclusion  of 
any  application  of  said  proceeds  upon  the  partnership 
debts,  until  the  personal  obligations  of  said  Mary  F. 
Carter  had  been  paid."  As  to  Arthur  H.  Moody,  it 
was  ordered  that  the  proceeds  of  his  individual  prop- 
erty be  first  applied  to  the  ps/ment  of  the  individual 
claims  against  him,  "belonging  to  the  State  Bank  of 
Keokuk,  and  Mrs.  A.  C.  Hosmer,  before  any  of  said 
proceeds  shall  be  applied  to  the  payment  of  the  part- 
nership debts  of  Carter  &  Moody." 

II.  Petitioners  move  this  court  to  dismiss  the 
appeal,  on  the  grounds  that  appellant,  as  assignee,  has 
no  interest  in  the  distribution  of  the  assets  that  enti- 
tles him  to  appeal,  and  he  has  no  permission  from  the 
court,  nor  request  from  the  creditors,  to  appeal.  This 
motion  was  argued  at  length,  and  with  many  citations, 
in  anticipation  of  its  being  submitted  and  decided 
before  the  cases  were  prepared  for  submission  on  the 
merits,  but  we  ordered  the  motion  to  be  submitted 
with  the  cases.  It  will  be  observed,  that  appellees 
entitled  their  petitions  as  in  the  matter  of  this  assign- 
ment, and  as  against  the  assignee  only;  that  he  alone 
was  served  with  notice;  that  he  alone  appeared  and 
joined  issues,  and  that  appellees  proceeded  to  trial 
against  him  as  the  party  in  interest.  They  did  not 
ask  leave  of  the  court  to  institute  these  proceedings 
against  its  officer,  nor  question  his  right  to  defend 
against  what  they  were  claiming,  but  treated  him,  not 
only  as  a  proper  party,  but  as  the  only  party  entitled 
to  defend.  It  may  well  be  questioned  whether,  under 
these  facts,  appellees  should  be  heard  in  this  court  to 
question  appellant's  right  to  appeal,  but  this  we  do  not 
determine.  Appellees'  counsel,  in  their  argument  on 
the  merits,  after  the  motion  was  ordered  submitted 
with  the  case,  say:    "We  desire  to  say,  frankly,  to  the 
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court,  that  unless  the  dismissal  of  the  appeal  would 
preclude  the  creditors  from  again  litigating  the  ques- 
tions involved  in  this  controversy,  we  would  much 
prefer  the  court  should  determine  the  case  upon  its 
merits.  A  large  amount  of  labor  and  expense  have 
been  expended  by  both  parties  to  this  controversy, 
and  the  determination  of  this  court  should  be  final,  so 
far  as  the  rights  of  the  various  parties,  appellees,  the 
assignee,  and  other  creditors,  are  concerned."  In  view 
of  the  record,  and  of  the  statement  of  counsel,  we  will 
not  consider  the  motion,  but  regard  it  as,  in  effect, 
withdrawn,  and  proceed  to  consider  the  case  on  its 
merits.  We  have  not  considered,  and  do  not  deter- 
mine, whether  the  creditors,  other  than  these  petition- 
ers, are  concluded  by  this  litigation.  We  must  leave 
that  to  be  determined  when  there  is  no  question  but 
that  the  parties  in  interest  are  before  us. 

III.  This  assignment  has  been  received  and 
accepted  by  all  parties  concerned — and  correctly  so — 
as  a  valid  general  assignment  of  all  the  property  of 
the  co-partnership,  and  of  the  individual  members 
thereof,  not  exempt,  for  the  benefit  of  all  the  creditors 
of  said  firm  and  of  its  members,  as  such,  and  as 
1  individuals.  That  the  assignment  says  it  is 
''pro  rata''  does  not  defeat  the  right  that  any 
creditor  may  have  to  priority.  It  is  pro  rata  to  all 
who  have  equal  right  to  all  or  to  any  part  of  the 
assets.  Li  re  Hooker,  75  Iowa,  377  (39  N.  W.  Rep.  652). 
"It  is  an  elementary  principle  of  the  law  that  in  cases 
of  insolvency  of  a  partership  the  partership  creditors 
are  entitled  to  be  first  paid  from  the  proceeds  of  the 
partnership  property,  and  the  creditors  of  the  individ- 
ual members  of  the  partnership  are  entitled  to  be  first 
paid  out  of  the  assets  of  the  individual  member  who 
owes  the  debt."  Budd  v.  King,  83  Iowa,  99  (48  N.  W. 
Rep.  975).  Looking  to  the  notes  upon  which  these 
petitioners  make  their  claims,  it  will  be  seen  that 
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they  eyidence  indebtedness  against  both  the  co-part- 
Qership  and  the  individuals  who  joined  in  the  execu- 
tion or  indorsement  thereof.  Arthur  H.  Moody  is 
unquestionably  personally  liable  upon  each  of  these 
notes  as  maker  or  indorser,  and  Mary  F.  Carter  is 
unquestionably  personally  liable  upon  the  five  thou- 
sand dollars  of  the  bank,  and  upon  the  two 
2  notes  of  Mrs.  Hosmer,  as  maker.  That  these 
notes  are  charges  against  the  firm,  and  also 
against  these  persons  as  members  thereof,  and  as  indi- 
viduals, does  not  change  the  fact  of  their  individual 
liability,  nor  the  order  in  which  distribution  should 
be  made.  These  being  co-partnership  debts,  these 
creditors  have  an  undoubted  right  to  share  with 
other  partnership  creditors  in  the  firm  assets; 
and,  being  individual  debts  arising  from  individual 
obligations,  they  have  the  right  to  share  with 
individual  creditors  in  the  individual  assets,  with 
preference  therein  over  partnership  creditors.  It  is 
probably  true  that  most,  if  not  all,  of  these  notes  were 
executed  for  the  benefit  of  the  co-partnership,  but  the 
fact  remains  that  Arthur  H.  Moody  and  Mary  F.  Car- 
ter are  personally  liable  thereon  to  the  extent  already 
stated.  We  cannot  say  that  the  credit  was  extended 
to  the  co-partnership,  rather  than  to  the  individuals, 
and  that,  therefore,  the  creditors  may  share  only  as 
creditors  of  the  firm.  So  far  as  appears,  the  credit 
was  extended,  not  to  any  one,  but  to  each  and  everyone 
who  assumed  the  liability.  The  order  of  distribution 
made  by  the  district  court  is,  except  in  three  particu- 
lars, according  to  the  liabilities  as  shown  by  the  notes, 
and  in  harmony  with  the  law  as  announced  by  this 
court  in  Budd  v.  King,  supra.  The  three  particulars  are 
these:  According  to  the  decree,  A.  C.  Hosmer  is  only 
permitted  to  share  in  the  partnership  assets  and  the 
individual  assets  of  Arthur  H.  Moody,  on  the  note  of 
June  27, 1889,  for  one  thousand  dollars.    Mary  F.  Carter 
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signed  that  note  as  one  of  the  makers,  the  same  as 
Arthur  H.  Moody  did,  and  Mrs.  Hosmer  has  the  same 
right  to  share  in  Mary  F.  Carter's  individual  assets  as 
in  those  of  A.  H.  Moody.  The  claim  of  Florida  How- 
ell is  upon  a  note  for  three  thousand  dollars,  signed, 
"Carter  &  Moody,  Mary  F.  Carter,  Arthur  H.  Moody, 
Anna  M.  Moody,  Ed.  S.  Carter."  Mary  F.  Carter 
and  Arthur  H.  Moody  are  personally  liable  upon 
this   note,   and   the   creditor  is   entitled   to   share 

with  the  other  creditors  of  these  individuals. 
3         True,  this  claim,  as   presented,  was   against 

"Carter  &  Moody,"  but  that  is  no  reason  why 
the  distribution  should  not  be  according  to  the  legal 
rights  of  the  parties.  A.  C.  Hosmer  presented  a  claim 
upon  a  promissory  note  for  one  thousand  dollars, 
signed,  "Carter  &  Moody,  Arthur  H.  Moody,  Anna  M. 
Moody,"  and  claiming  against  "Carter  &  Moody  and 
Arthur  H.  Moody."  This  creditor  is  entitled  to  share 
in  the  personal  estate  of  Arthur  H.  Moody.  All  the 
other  claims  were  upon  notes  and  accounts  against 
the  firm  alone.  True,  these  two  claimants  did  not 
petition  the  court,  as  did  appellees;  but  it  was  the 
duty  of  the  court,  without  a  formal  application,  to 
"order  the  assignee  to  make  fair  and  equal  dividend 
among  the  creditors  of  the  assets  in  his  hands  in  pro- 
portion to  their  claims."  Code,  section  2122.  In  re 
Hooker,  75  Iowa,  377  (39  N.  W.  Rep.  652).  Our  con- 
clusion is  that  the  decree  of  the  district  court  should 
be  modified,  as  to  these  three  claims,  to  conform  to 
this  opinion,  and  that,  as  thus  modified,  it  should  be 
aflfirmed. — Modified  and  affirmed. 
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W.  S.  Simpson,  Appellant,  v.  Eanb  &  Jamison.* 

BeformaiioD.  Where  a  contract  for  the  exchange  of  a  farm  for  a 
stock  of  goods  at  invoice  value,  provided  for  invoice  "at  whole- 
sale cost  as  shown  by  cost  marks  on  said  goods,"  the  owner  of  the 

1  farm  was  not  entitled  to  have  it  reformed  so  as  to  require  the 
invoice  to  be  at  wholesale  cost  without  reference  to  the  marked 
price,  where  there  was  a  preponderance  of  evidence  that  the  part- 
ies intended  that  the  value  of  the  goods  was  to  be  determined  by 
the  cost  marks. 

OoNSTBUCTioN.    Such  a  contract  does  not  mean  that  the  goods  are  to 

2  be  valued  at  actual  wholesale  cost,  without  reference  to  the  cost 

marked  upon  them. 

• 

Deceit:  bvidenob.  Where  a  farm  was  exchanged  for  a  stock  of 
goods,,  to  be  invoiced  "at  wholesale  cost  as  shown  by  cost  marks 
on  said  goods/'  the  fact  that  the  cost  marks  were  higher  than  the 
wholesale  price  actually  paid,  did  not  render  the  owner  of  the 
t  goods  liable  for  deceit,  where  it  appeared  that  the  owner  of  the 
farm  had  placed  an  excessive  valuation  on  his  farm  for  the 
exchange,  that  the  marks  were  placed  on  the  goods  before  the 
parties  met,  and  that  the  owner  of  the  farm  had  knowledge  of 
this  fact  when  he  closed  the  contract. 

Appeal  from  Fayette  District  Court. — Hon  L.  E.  Pbl 
LOWS,  Judge.    * 

Saturday,  May  16,  1896. 

Tms  is  a  suit  in  equity  to  reform  a  written  con- 
tract, and  to  recover  thereon  for  fraud  and  deceit  on 
the  part  of  the  defendants,  whereby  the  plaintiff 
suffered  damages.  There  was  a  full  trial  on  the  mer- 
its of  the  case,  and  a  decree  was  entered  dismissing 
the  petition.    The  plaintiff  appeals. — Affirmed. 
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Guernsey  &  Baily  and  D.  W,  Cleynents  &  Son  for 
appellant. 

Ainsworth  &  Ainsworth,  Hoyt  &  Hancock,  and  G.  H. 
Phillips  for  appellees. 

RoTHRooK,  C.  J. — The  case  is  here  for  trial  anew, 
and  must  be  determined  by  a  preponderance  of  the 
evidence.  The  testimony  of  the  witnesses  appears  to 
be  fairly  and  fully  presented  in  appellant's  abstract, 
with  slight  amendments,  made  by  a  brief  abstract, 
prepared  in  behalf  of  appellees.  There  is  not  a  dis- 
puted proposition  of  law  presented  by  the  pleadings 
or  arguments.  The  counsel  for  appellant  truthfully 
say,  in  their  opening  argument,  that  "the  questions 
presented  on  this  appeal,  are  pre-eminently  questions 
of  fact."  The  controversy  originated  in  the  exchange 
of  a  farm  for  a  stock  of  goods,  such  as  is  usually  found 
in  what  is  known  as  a  "general  store."  The  plaintiff 
is  a  physician,  and  at  the  time  of  the  trade  resided  at 
Grinnell,  in  this  state;  He  owned  a  farm  of  three 
hundred  and  twenty  acres,  near  Sibley,  in  Osceola 
county.  The  defendants  were  the  owners  of  a  stock 
of  goods,  which  they  were  retailing  at  Oelwein,  in 
Payette  county.  The  goods  were  clear  of  incumbrance. 
The  farm  was  mortgaged  to  secure  the  payment  of 
three  thousand  dollars.  The  parties  put  their  respect- 
ive property  in  the  hands  of  one  C.  W.  Ter- 
rell, a  real  estate  agent  at  Des  Moines.  Terrell 
advertised  the,  land  as  being  under  his  charge  for 
exchange  for  a  stock  of  goods.  This  led  to  such  pre- 
liminary negotiations  that  on  the  thirteenth  day  of 
March,  1893,  the  plaintiff  and  Terrell  went  to  Oel- 
wein, and  met  bhe  defendar.ts,  and  before  the  close  of 
the  day  a  written  contract  was  entered  into  by  which 
it  was  agreed  that  the  plaintiff  should  convey  his 
farm  to  the  defendants  and  take  the  stocV  of  goods  in 
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exchange  therefor.  The  defendants  were  to  assume 
and  discharge  the  mortgage  on  the  land.  An  invoice 
of  the  goods  was  to  be  taken,  and,  when  completed, 
the  deed  for  the  land  was  to  be  delivered,  and  the 
plaintiff  was  fco  take  possession  of  the  goods.  The 
farm  was  to  be  estimated  in  the  trade  as  being  worth 
ten  thousand  dollars.  After  deducting  the  three 
thousand  dollar  mortgage,  the  estimated  value  to  the 
defendants  would  be  seven  thousand  dollars.  It  was 
understood  that  the  goods  would  invoice  more  than 
that  amount,  and  the  contract  provided  that,  ii  such 
should  be  the  case,  the  plaintiff  would  execute  bank- 
able notes  for  the  difference,  payable  six  months  from 
date.  After  the  goods  were  invoiced,  the  parties 
met  at  Oelwein  to  close  up  the  trade,  and  the  invoice 
of  the  goods  amounted  to  more  than  fourteen  thou- 
sand dollars.  The  plaintiff  was  surprised  at  this,  as  it 
was  greatly  in  excess  of  what  he  supposed  to  be  the 
value  of  the  goods.  He  refused  to  close  the  contract,  but 
after  some  dispute  and  contention  between  him  and 
the  defendants,  which  resulted  in  reducing  the  price 
of  the  goods  several  hundred  dollars,  and  fixing  the 
aggregate  value  in  the  trade  at  fourteen  thousand 
dollars,  he  delivered  the  deed  to  the  farm,  and  made 
a  note  for  seven  thousand  dollars,  and  took  possession 
of  the  stock  of  goods.  So  far  as  the  face  of  the  trans- 
action was  concerned,  this  closed  the  exchange  of  the 
property.  The  note  for  the  seven  thousand  dollars 
was  made  to  a  bank  at  Oelwein,  and  as  we  understand 
the  record,  it  was  made  payable  to  the  order  of  the 
bank.  The  plaintiff  kept  the  stock  of  goods  at  Oel- 
wein for  a  time,  and  sold  what  he  could,  and  removed 
the  remainder  to  the  city  of  Grinnell,  where  they 
were  finally  disposed  of  at  a  loss  of  some  seven  thou- 
sand dollars,  according  to  the  prices  placed  on  the 
land  and  goods  by  the  parties  to  the  trade.  This  action 
was  brought  about  six  months  after  the  exchange  was 
Vol.  98  la— 18 
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made.    It  is  not  necessary  to  set  out  the  contract  in 
full.     We  have  stated  its  general  provisions. 

1  One  point  in  controversy  is  whether  the  writ- 
ing expressed  the  intention  of  the  parties  as 

to  the  manner  in  which  the  price  of  the  goods  should 
be  fixed  by  the  invoice.  The  part  of  the  contract 
relating  thereto  is  as  follows:  *'Said  merchandise  to 
be  invoiced  at  the  wholesale  cost,  as  shown  by  cost 
marks  on  said  goods,  for  all  goods  not  damaged  or 
shop-worn.  If  any  damaged  goods,  to  be  invoiced  at 
present  cash  value."  The  plaintiff  sought  to  have 
the  contract  reformed  so  that  the  value  should  be 
the  wholesale  cost  without  reference  to  the  price 
marked  on  the  goods.  It  will  be  understood  that  we  do 
not  determine  disputed  facts  by  a  review  of  the  testi- 
mony of  the  witnesses  in  an  opinion.  After  care- 
fully examining  the  evidence,  we  only  announce  such 
ultimate  facts  as  we  find  are  established  by  a  prepon- 
derance of  the  evidence.  We  find  that  the  plaintiff 
has  not  produced  suflBcient  evidence  to  reform  the 
contract.  On  the  contrary,  it  appears  to  us  that  no 
mistake  was  made  in  the  writing.  There  is  a  very 
decided  preponderance  of  evidence  to  the  effect  that 
the  contract  was  made  just  as  the  parties  intended  it 
should  be  written.  There  was  a  dispute  about  it  at 
the  time  it  was  prepared  and  signed,  and  there  is  no 
reason  for  finding  that  there  was  a  mistake  on  the 
part  of  either  of  the  parties,  and  much  less  cause  for 
holding  that  there  was  a  mutual  mistake. 

II.    It  is  said,  however,  that  a  fair  construction 

of  the  contract  authorizes  the  conclusion  that  the 

goods  were  to  be  invoiced  at  wholesale  cost,  without 

regard  to  the  cost  marks  on  the  goods.  ,  We  do 

2  not  concur  in  this  proposition.    The  cost  marks 
on  the  goods  are  named  as  the  method  of  ascer- 
taining the  price  at  which  the  stock  was  to  be  estimated 
in   the  trade,  and  we  think  a  fair  preponderance 
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of  the    evidence   shows    that   this   was   so    under- 
stood by  the  parties. 

m.  It  is  contended  that  the  defendants  practiced 
a  great  fraud  on  the  plaintiff,  by  marking  the  good§  at 
nearly  double  the  wholesale  cost.    If  this  proposition 

was  established  by  the  evidence,— that  is,  if  it 
3         were  shown  that  these  goods  were  marked  as 

they  were,  for  the  purpose  of  effecting  this 
trade,  and  the  plaintiff  was  imposed  upon  in  that  way, 
and  closed  up  the  trade,  without  knowledge  of  the 
fraud, — ^there  would  be  ground  for  holding  defendants 
liable  in  damages.  But  our  conclusion  on  this  ques- 
tion is,  that  in  this  exchange  of  property  it  is  mani- 
fest, that  trading  prices  were  put  on  the  farm  and  on 
the  goods.  The  farm  was  not  worth  ten  thousand  dol- 
lars. The  evidence  as  to  its  value,  is  not  very  well 
established.  We  think  it  safe  to  say,  that  it  was  not 
worth  more  than  seven  thousand  dollars,  if  sold  for 
cash,  or  on  the  usual  payments  for  such  property. 
The  stock  of  goods  was  mostly  made  up  of  two  old 
stores,  at  Tipton,  in  this  state,  and  an  old  stock 
imported  from  the  state  of  Illinois.  The  defendants 
had  exchanged  land  for  the  goods,  and  after  receiving 
them,  they  placed  cost  marks  on  them,  at  much  more 
than  they  were  worth.  They  did  this  before  they 
knew  that  the  plaintiff  was  seeking  to  exchange  his 
farms  for  goods.  There  was  no  specific  intent  to 
defraud  the  plaintiff.  This  may  not  have  been  neces- 
sary to  constitute  fraud,  but  we  find  that  the  plaintiff 
knew  when  he  closed  the  contract  and  took  possession 
of  the  goods,  that  they  were  marked  at  a  higher  price 
than  was  originally  paid  for  them  when  bought  from 
wholesale  merchants.  He  had  men  representing  him 
in  making  the  invoice.  With  this  knowledge,  and 
with  the  facts  established  by  the  express  provisions  of 
the  contract,  that  the  cost  mark  on  the  goods  should 
control,  while  it  is  apparent  that  the  defendants' 
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goods  were  inflated  in  value  more  than  the  plaintiff's 
farm,  yet  we  can  discover  no  legal  ground  upon  which 
to  find  a  judgment  for  damages.  The  judgment  of 
the  district  court  is  affirmed. 


Rudolph  Sohneitter,  et  al.,  Appellants,  v.  Emma  I 
Cabman,  et  al. 


Mental  Gapaeitj:  undue  influence:  Evidence,  In  an  action  to 
to  set  aside  a  deed  oa  the  ground  of  mental  incapacity  of  the 
grantor,  it  appeared  that  the  grantor,  a  German,  able  to  read  and 

1  write  his  own  language,  had  always  been  superstitious,  believing 
in  witches;  that  he  was  not  in  very  good  health,  but  that  he  was 
able  to  manage  his  farm;  that,  as  a  rule,  he  allowed  his  wife  to 
bargain  for  him,  but  was  able  to  do  all  necessary  figuring,  and  to 
keep  the  time  of  his  employes.  It  appeared  that,  when  the  deed  was 
made,  he  had  instructed  the  attorney  who  drew  it,  as  to  his  wishes, 
stating  that  he  made  the  deed  in  order  to  secure  the  support  of 
his  wifa  It  was  shown  that,  in  various  matters  occuixing  about 
the  time  the  deed  was  made,  he  had  shown  himself  capable  of 
transacting  business.    Held: 

a.  The  evidence  justified  a  finding  that  grantor  had  mental 
capacity  to  execute  the  deed. 

b.  There  being  no  evidence  that  the  delusions  concerning  witch- 
craft operated  to  induce  the  conveyance,  these  facts  fail  to 
show  that  there  was  any  undue  influence. 

Same.  A  deed  will  not  be  set  aside  on  the  ground  of  mental  inca- 
pacity of  the  grantor,  on  the  opinion  of  some  witnesses,  based 
upon  facts  recited  by  them,  that  he  was  not  competent  to  contract 

2  at  the  time  he  executed  the  deed,  where  many  more  witnesses, 
having  much  better  means  of  knowledge,  testify  to  the  contrary, 
and  various  acts  of  the  testator,  as  to  which  evidence  is  given, 
tend  strongly  to  establish  his  mental  capacity. 

Consideration  for  a  Deed.  A  grantor  conveyed  to  his  stepdaughter 
certain  real  estate,  and,  by  a  collateral  instrument,  the  grantee 
agreed  to  support  and  maintain  grantor  and  his  wife,  for  life. 

4  Held^  that  the  relationship  between  grantor  and  grantee,  and  the 
agreement  for  maintenance,  imported  consideration  sufficient  to 
support  the  conveyance. 
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Appeal  from  Fremont  District  Court. — Hon.  W.    S. 
Lewis,  Judge. 

Saturday,  May  16, 1896. 

Prior  to  June  18,  1888,  Rudolph  Schneitter  was 
the  owner  of  the  west  one-half  of  the  northeast  one- 
fourth  of  section  33,  in  range  68,  township  42,  in  Fre- 
mont county,  Iowa.  Sarah  Schneitter  was  his  wife. 
June  18,  1888,  said  Schneitter  and  wife  executed  a 
warranty  deed  for  said  land  to  Emma  I.  Carman,  one 
of  the  defendants  herein.  On  the  same  day,  said 
defendant.  Carman,  executed  and  delivered  to  the 
grantors  in  said  deed  an  instrument  in  writing, 
wherein  it  is  stated  that  a  part  of  the  consideration 
of  said  deed  was  that  she  should  "care  for  and 
maintain"  said  grantors  during  their  natural  life, 
and  also  reciting  that  said  conveyance  was  condi- 
tional that  the  grantors  should  have  the  right  to 
occupy  said  real  estate  so  long  as  they,  or  either  of 
them,  should  choose  so  to  do,  and  to  have  the 
rent  and  use  of  said  premises  without  charge  so  long 
as  they  shall  choose  to  occupy  the  same.  Said  instru- 
ment also  recites  that,  in  consideration  of  said  con- 
veyance, she  agrees  to  give  the  grantors,  and  each 
of  them,  suitable  and  comfortable  care  and  mainte- 
nance so  long  as  they,  or  either  of  them,  shall  live. 
The  defendant,  Emma  I.  Carman,  is  a  daughter  of 
Sarah  Schneitter  by  a  former  husband.  Sarah  E. 
Mosier  is  the  child  of  both  Rudolph  and  Sarah  Schneit- 
ter. April  10,  1894,  said  Rudolph  Schneitter  and  his 
wife  commenced  this  suit  against  said  Emma  I.  Car- 
man and  others  to  cancel  and  set  aside  said  deed,  and 
to  quiet  title  in  said  land  in  Rudolph  Schneitter.  The 
grounds  alleged  for  setting  aside  said  conveyance  were 
want  of  mental  capacity  in  Rudolph  Schneitter  to 
make  a  deed;  that  he  executed  it  under  a  delusion,  and 
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under  duress;  that  he  was  induced  to  do  so  by  reason 
of  undue  influence  of  the  grantee  and  others;  and  that 
no  adequate  consideration  passed  for  the  land.  Defend- 
ants answered  the  petition,  denying  all  the  material 
allegations  therein  contained,  except  the  relationship 
of  Sarah  E.  Hosier,  and  averred  that  the  deed  sought 
to  be  set  aside  had  been  recorded  for  more  than  five 
years  before  this  suit  was  commenced.  Plaintiffs 
replied  that  they  had  been  citizens  of  Iowa  for  thirty 
years  prior  to  the  beginning  of  this  suit,  and  the 
defendants  had  been  non-residents  of  the  state  of  Iowa 
for  fifteen  years  prior  to  the  commencement  of  this 
suit,  and  other  facts  which  need  not  now  be  set  forth. 
Before  the  trial,  in  the  district  court,  Rudolph  Schneit- 
ter  died,  and  his  daughter,  Sarah  E.  Hosier,  was  sub- 
stituted in  his  stead.  The  cause  was  tried  to  the  court, 
and  a  decree  entered  dismissing  plaintiffs'  bill  at  their 
costs,  from  which  plaintiff's  appeal.  —Affirmed. 

W.  E,  Mitchell  for  appellants. 

William  Eaton  for  appellees. 

KiNNE,  J. — I.    We  do  not  think  it  is  shown  that 
Rudolph  Schneitter  was  mentally  incapable  of  mak- 
ing the  conveyance  which  plaintiffs  seek  to  set  aside. 
The  evidence  shows  that  he  was  a  German,  and 
1  able  to  read  and  write  in  his  own  language; 

that  he  came  to  Fremont  county  just  prior  to 
the  beginning  of  the  war  of  the  Rebellion;  that, 
some  fifteen  years  before  he  died,  his  son  John, 
deceased,  and  three  years  thereafter,  his  daughter 
Hary  died.  For  many  years,  and  even  prior  to  the 
death  of  his  son,  he  had  not  been  able  to  work  much. 
While  John  lived,  he  attended  to  the  details  of  the 
business  on  the  farm,  and,  after  his  death,  the  father 
and  his  wife  managed  the  business.    For  more  than 
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thirty  years  he  had  been  a  believer  in  witches  and 
ghosts.  Some  one  witched  his  mare  and  she  would 
not  work.  Somebody  witched  his  sauerkraut,  and  it 
spoiled.  The  meat  barrel  was  witched,  and  the  hoops 
came  off.  He  was  always  a  superstitious  man.  He 
believed  in  killing  hogs  when  the  moon  was  full  or  was 
rising.  He  had  been  for  many  years  reticent.  It  was 
difficult  for  those  well  acquainted  with  him  to  engage 
him  in  conversation,  and  often  he  contented  himself 
with  saying  "Yes"  or  "No"  to  questions  asked  him. 
He  was  never  a  robust  man.  He  had  fever  sores  on 
his  leg  or  foot,  which  made  walking  somewhat  diffi- 
cult. After  his  son  and  daughter  died,  and  he  grew 
older,  he  became  less  talkative,  rather  morose,  and 
permitted  his  wife  to  do  much  of  the  talking  and  bar- 
gaining for  him,  assenting  to  what  she  did.  His  wife 
could  not  figure,  and,  when  a  sale  of  property  was 
made,  the  old  man  did  the  figuring.  He  was  in  most 
respects  an  ignorant  man.  The  deed  was  drawn  by 
Attorney  Draper,  who  says  that  Schneitter  made  his 
wants  known  to  him;  that  he  understood  the  nature 
of  the  business  done;  that  he  said  the  reason  he 
wanted  the  conveyance  made,  was  so  that  his  wife 
would  be  secure.  He  says  Schneitter  was  an  old 
man,  not  talkative,  except  as  he  talked  to  him;  that 
he  did  not  impress  the  witness  as  being  "particularly 
a  feeble  man."  Only  about  two  months  before  he  exe- 
cuted this  deed,  he  began  a  lawsuit  against  his  son-in- 
law,  Mosier,  to  recover  possession  of  a  dwelling  house. 
In  the  spring  of  1888,  witness  Burdick  and  his  wife 
visited  the  Schneitters  at  their  home,  and  dined  with 
them.  They  bad  an  organ  in  the  house,  and  Schneit- 
ter wanted  his  visitors  to  send  them  a  purchaser  for 
it,  as  he  had  no  use  for  it.  He  met  him  several 
times  that  spring,  and  says  he  was  competent  to  do 
business,  or,  as  he  expresses  it,  "I  seen  no  difference 
in  respect  to  competency  between  Mr.  Schneitter  and 
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other  men."  Mrs.  Burdick  corroborates  her  husband's 
testimony.  The  justice  of  the  peace  before  whom  the 
suit  was  tried,  testified  to  Schneitter's  soundness  of 
mind.  In  1887  and  1888  he  had  dealings  with  several 
parties,  rented  land,  helped  select  seed  corn,  settled 
for  damages  done  by  cattle  to  a  neighbor's  crops,  kept 
accounts  of  the  time  of  people  who  worked  for  him, 
directed  how  work  should  be  done,  and  in  many  other 

ways  evidenced  that  he  was  mentally  capable 
2         of  contracting.     Several  witnesses  gave  their 

opinion,  based  upon  facts  recited  by  them,  that 
he  was  not  competent  to  contract  at  the  time  he  exe- 
cuted the  deed,  but  many  more,  having  much  better 
means  of  knowing,  testified  to  the  contrary.  His  acts, 
some  of  which  we  have  referred  to,  are,  in  our  judg- 
ment, ample  evidence  of  his  mental  capacity. 

II.  That  Schneitter  was  a  man  possessed  of  delu- 
sions there  is  no  doubt,  but,  in  our  judgment,  there  is 
no  evidence  warranting  us  in  holding  that  he  was 
moved  by  them  to  execute  the  conveyance.   He  talked 

with  witness,  Cooper,  about  deeding  the  land  to 
8         some  one.    He  told  Draper  he  wanted  to  deed  it, 

so  the  old  lady  would  be  secure.  He  spoke  to  Gard- 
ner about  deeding  the  land  to  Carman,  and  binding  him 
to  take  care  of  them.  He  advised  them  not  to  do  it, 
but  the  old  man  afterwards  told  the  witness  they 
would  deed  the  place  to  Emma  Carman.  This  was 
but  a  short  time  before  the  deed  was  made.  The  tes- 
timony, we  think,  shows  quite  satisfactorily  that  these 
old  people  had  had  trouble  with  the  son-in-law,  Hosier, 
and  had  told  various  parties  of  their  intention  to  con- 
vey the  property  to  the  defendant.  We  think  they 
did  just  what  they  intended  in  making  the  convey- 
ance. ] 

III.  We  shall  not  undertake  to  enter  into  a 
detailed  discussion  of  the  evidence  relating  to  the 
matter  of  undue  influence.    It  is  sufficient  to  say  that 
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it  is  evident  that  both  Schneitter  and  his  wife,  with- 
out the  intervention  of  any  one,  determined  to  deed 
this  land  to  the  defendant,  Emma  I.  Carman.  This 
conclusion  was  reached  by  them  while  the  Carmans 

were  absent.  The  conveyance  was  the  free 
4         act  of  the  Schneitters.    As  to  the  claim  that 

there  was  no  adequate  consideration  for  the 
conveyance,  it  may  be  said,  none  was  needed.  How- 
ever, the  deed  imported  a  consideration.  The  relation 
of  the  grantee  to  the  grantors,  and  her  obligation 
entered  into  to  support  and  maintain  them,  were  suf- 
ficient considerations,  if  any  were  needed.  Again,  it 
does  not  appear  from  this  record  what  the  land  con- 
veyed was,  in  fact,  worth. 

We  have  carefully  considered  this  record,  and 
reached  the  conclusion  that  there  is  no  reason  for  dis- 
turbing the  decree  of  the  district  court.  We  are 
strengthened  in  our  conclusion  by  the  fact  that  almost 
six  years  had  elapsed  after  the  making  of  this  deed, 
before  this  action  was  commenced,  to  set  it  aside. — 
Affirmed. 


f08    28' 
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Xnnleipal  Corporation:  notice  of  injury.  McClain's  Code,  1882,  ^— ^r, 
section  633,  proyides,  that  in  all  cases  of  personal  injury  resulting  107  biz] 
from  defective  streets  or  sidewalks,  no  suit  shall  be  brought    »8  zsi 

111      8fi 

against  a  city  after  six  months,  unless  written  notice  specifying  li 

1  the  place  and  circumstances,  shall  have  been  served  upon  the  cor-  tii2  ^ 
poration  within  ninety  days  after  the  injury.  Beld,  that  a  notice  fW^u 
reciting,  that  plaintiff  received  her  injuries  "while  walking  along  ''J*_J95i 
the  sidewalk  on  the  west  side  of  C  street  (which  ran  north  ,^  ^ 
and  south),  and  attempting  to  cross  L  street  (which  ran  east  and  i3q  7i8 
west),  at  the  southeast  corner  of  C,  at  its  intersection  with  L,"  by  I  98  28 
reason  of  a  "defect  in  the  crossing  at  said  point,  by  the  planks  {^  e: 
2*  being  placed  so  far  apart,"  was  sufficient,  though  it  intended  to  ^ — ^' 
refer  to  the  corner  bounded  on  the  east  by  C  street,  and  on  the  |39 
south  by  L  street;  there  being  no  evidence  that  there  was  any 
other  crossing  over  L  street,  at  or  near  that  point,  or  that  there  was 
any  other,  constructed  with  planks. 
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Supplemental  oral  notice  to  mayor.  Evidence  that  the 
mayor's  attention  was  called  to  the  exact  place  of  the  accident 

3  three  days  after  it  happened,  was  admissible  to  show  that  the  city 
was  not  misled  by  the  defective  description  in  the  notice. 

Court  and  jury.    The  facts  being  undisputed,  the  sufficiency  of  the 

4  notice  of  the  accident  was  for  the  court. 

Notice  to  CouncilmaD*    Notice  to  a  member  of  the  city  council  of  a 
6    defective  crossing,  is  notice  to  the  city. 

Contributory  Negligence.  One  who  started  to  cross  a  street  after 
dark,  and  who  was  not  shown  to  be  familiar  with  the  condition  of 
the  crossing,  or  with  the  danger  attending  an  attempt  to  cross  it, 

5  was  not  bound,  at  her  peril,  to  discover  defects  in  the  planks,  but 
was  held  only  to  ordinary  care;  and,  unless  she  knew  that  it  was 
imprudent  to  pass  over  the  walk,  was  not  required  to  take  another 
route. 

Appeal  from    Webster  District   Court. —  Hon.   S.    M. 
Weaver,  Judge. 

Saturday,  May  16, 1896. 

Action  at  law  to  recover  damages  for  personal 
injuries  received  by  plaintiff,  by  reason  of  a  defective 
sidewalk,  or  crossing,  in  the  defendant  city.  There 
was  a  trial  to  a  jury,  verdict  and  judgment  for  plaint- 
iff, and  defendant  appeals. — Affirmed, 

Blake  &  Mitchell  and  Botsford,  Healy  &  Healy  for 
appellant. 

Yeoman  &  Kenyon  for  appellee. 

Deemeb,  J. — On  the  evening  of  the  fourteenth 
day  of  October,  1892,  the  plaintiff,  while  attempting 
to  pass  over  a  plank  street  crossing,  in  the  defendant 
city,  stepped  between  the  boards  there  laid,  and 
received  the  injuries  of  which  she  complains.  She 
alleged  that  the  crossing  on  which  she  was  injured  was 
at  the  comer  of  Cass  and  Locust  streets,  being  the  south- 
east corner  of  block  11,  in  Morrison  and  Buncombe's 
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addition  to  the  city,  at  the  southwest  comer  of 
of  Cass,  at  its  intersection  with  Locust  street,  and  on 
the  north  side  of  Locust  street;  that  the  crossing,  as 
originally  constructed,  was  defective,  in  that  an  open 
space  of  about  one  foot  was  left  between  the  planks, 
which  were  laid  lengthwise  across  a  ditch,  or  gutter, 
in  the  street;  and  that  the  crossing  had  remained  in 
this  defective  condition,  with  the  knowledge  and  con- 
sent of  the  city  authorities,  for  more  than  four  months 
prior  to  the  accident.  She  also  averred  that  she  was 
free  from  negligence  contributing  to  her  injury,  and 
she  asked  judgment  for  nine  thousand  dollars.  The 
defendant,  for  answer,  denied  all  allegations  of  the 
petition,  and  further  pleaded,  as  an  aflBrmative 
defense,  that  the  accident  happened  at  the  southwest 
comer  of  block  11,  and  on  the  north  side  of  Locust 
street,  and  on  the  northwest  corner  of  the  intersection 
of  Cass  and  Locust  streets,  in  the  city  of  Ft.  Dodge; 
and  that  no  notice,  such  as  required  by  section  1, 
chapter  25,  Acts  Twenty-second  General  Assembly, 
has  been  served  upon  the  defendant.  The  case  was 
tried  to  a  jury,  which  returned  a  verdict  for  plaintiff 
in  the  sum  of  two  thousand  dollars,  upon  which  judg- 
ment was  rendered,  and  this  appeal  followed. 

L  The  first  matter  called  in  question  by  appel- 
lant's counsel  relates  to  the  suflBciency  of  the  prelim- 
inary notice  given  by  plain  biff.    The  statute  referred 

to  by  defendant  in  its  answer  is  as  follows :  "That 
1         in  all  cases  of  personal  injury  resulting  from 

defective  streets  or  sidewalks,  or  from  any 
cause  originating  in  the  neglect  or  failure  of  any 
municipal  corporation,  or  its  oflBcers,  to  perform  their 
duty  in  constructing  or  maintaining  streets  or  side- 
walks, no  suit  shall  be  brought  against  the  corpora- 
tion after  six  months  from  the  time  of  the  injury, 
unless  written  notice  specifying  the  place  and  circum- 
stances of  the  injury  shall  have  been  served  upon 
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such  municipal  corporation  within  ninety  days  after 
the  injury."  This  action  was  commenced  more  than 
six  months  after  the  injury,  and  plaintiff  served  a 
notice  upon  the  defendant,  in  which  she  stated  that 
she  received  her  injuries  "while  walking  along  the 
sidewalk  on  the  west  side  of  Cass  street,  and  attempt- 
ing to  cross  Locust  at  the  southwest  corner  of  Cass  at 
its  intersection  with  Locust."  Now,  it  appears  that 
Locust  street  runs  east  and  west,  and  Cass  north  and 
south,  through  Morrison  and  Buncombe's  addition 
to  the  defendant  city;  that  blocks  4  and  11  are  imme- 
diately north  of  Locust,  and  12  and  3  south  of  it,  and 
that  blocks  3  and  4  are  immediately  east  of  Cass,  and 
11  and  12  are  immediately  west.  The  following  plat 
will  explain  the  situation: 
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The  appellant  contends,  first,  that  the  notice 
locates  the  place  a  block  away  from  where  the  injury 
occurred,  and  also  insists  that  plaintiff  claims  the  spot 
to  be  at  three  different  places,  to-wit,  the  southeast 
corner  of  block  11,  northwest  corner  of  Cass  and 
Locust  streets,  and  the  southwest  comer  of  Cass  and 
Locust  streets.  With  reference  to  the  first  conten- 
tion, it  appears  from  a  plat  attached  to  defendant's 
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abstract,  that  the  southeast  comer  of  block  11  is  at 
the  intersection  of  Cass  and  Walnut  streets,  but 
appellee  has  filed  an  amended  abstract,  from  which  it 
appears  that  this  is  an  error,  and  that  the  comer  is  at 
the  intersection  of  Cass  and  Locust.  This  amended 
abstract  is  not  denied,  and  we  accept  the  state- 
ments therein  made  and  the  plats  attached  as 
true.  We  also  find,  after  a  close  examination  of 
the  record,  that  the  plaintiff  has  not  at  any  time 
contended  or  charged  that  the  accident  occurred  at 
the  northwest  comer  of  Cass  and  Locust  streets.  The 
only  question  which  remains,  then,  is,  is  the  notice 
which  says  that  the  accident  occurred  "while  plaintiff 
was  passing  along  the  sidewalk  on  the  west  side  of 
Cass  street,  and  as  she  attempted  to  cross  Locust,  at 
the  southwest  corner  of  Cass  street,  at  its  intersection 
with  Locust,"  sufficient?  It  will  be  observed  that  the 
statement  is  not  that  the  accident  happened  at  the 
southwest  comer  of  the  intersection  of  Cass  and 
Locust  streets,  which  would  undoubtedly  mean  a 
point  at  the  northeast  comer  of  block  12,  but  the 
southwest  comer  of  Cass  street,  at  its  intersection 
with  Locust,  which  might  mean  the  northeast  corner 
of  block  12,  but  might  also  properly  be  used  in  refer- 
ring to  the  southeast  corner  of  block  11.  It  is  well 
known,  however,  that  it  is  very  difficult,  in  our  ordi- 
nary speaking,  to  locate  a  street  corner  by  using  the 
points  of  the  compass.  When  one  refers  to  the  north- 
west corner  of  a  certain  street  intersection,  he  is 
frequently  understood  as  referring  to  the  northwest 
comer  of  the  block  south  and  east  of  the  crossing, 
but  more  often,  of  course,  to  the  southeast  corner  of 
the  block,  north  and  west  from  the  intersection.  But 
when  he  speaks  of  the  southeast  comer  of  a  certain 
street,  at  its  intersection  with  another,  he  may  refer 
to  the  northeast  comer  of  the  block  lying  south  and 
west  from  the  crossing;  although  one  would  probably 
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be  justified  in  inferring  that  reference  was  made  to 
the  southwest  comer  of  the  block  lyicg  north- 
2  west  from  the  street  crossing.  In  this  particu- 
lar case,  however,  the  notice  further  points  out 
the  place  by  saying,  "that  there  was  a  defect  in  the 
crossing  at  said  point,  by  the  plank  being  placed  so 
far  apart,  or  from  some  other  defect,  to  this  subscriber 
unknown;  that  she  stepped  through  the  said  plank,  or 
said  plank  gave  way  under  her,  in  whole  or  in  part, 
inflicting  the  injuries  complained  of."  Now,  it  seems 
to  be  undisputed,  that  the  plaintiff  was  injured  by 
stepping  between  planks  which  were  originally  laid 
about  a  foot  apart,  over  a  ditch  along  the  south- 
east corner  of  block  11,  on  Locust  street,  which  was 
about  two  and  one-half  feet  deep.  There  was  no  evi- 
dence in  the  case  to  show  that  there  was  any  other 
crossing  over  Locust  street  at,  or  near  this  point,  or 
that  there  was  any  other  constructed,  as  this  one  was, 
with  planks  laid  as  before  stated.  The  object  of  the 
notice  is,  that  the  city  authorities  may  investigate  the 
question  of  the  defendant's  liability  while  the  facts  are 
fresh,  and  the  evidence  is  attainable;  and  reasonable 
certainty  as  to  the  place  and  circumstances  of  the 
injury,  is  all  that  is  required.  It  is  not  intended  that 
the  claimant  shall  state  the  exact  spot  where  the  acci- 
dent happened,  and  a  mistake  of  a  few  feet  ought  not 
to  defeat  the  action.  In  this  case,  the  mistake,  if 
there  was  one,  was  of  less  than  an  hundred 
feet.  The  notice,  as  a  whole,  indicated  that  the 
place  of  the  accident  was  at  the  intersection  of  Locust 
and  Cass  streets.  It  pointed  out  the  side  of  the  street 
upon  which  it  was  to  be  found,  and  specified  the 
defect  which  existed  in  the  crossing.  The  evidence 
shows  that  there  is  no  plank  crossing  on  the  south 
side  of  Locust  street,  nor  from  the  west  side  to  the 
east  side,  nor  at  any  of  the  four  comers  of  Cass  and 
Locust  streets,  except  at  the  southeast  comer  of  block 
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11.  It  seems  to  us  that  no  one  with  that  notice  in  his 
hand,  looking  for  the  place,  and  passing  along  the  west 
side  of  Cass  street  at  or  near  its  intersection  with 
Locust,  would  have  failed  to  see  and  know  the  place 
where  the  accident  is  said  to  have  occurred.  Where 
the  notice  conveys  the  necessary  information  to  the 
proper  oflBcers,  it  is  good,  even  though  there  are  some 
inaccuracies  in  it.    The  defendant  could  not 

3  have  been,  and  was  not  in  fact,  misled.    The 
attention  of  the  mayor  of  the  city  was  called  to 

the  exact  place  of  the  accident  within  three  days  aftei 
it  happened,  and  the  particular  defect  was  pointed  out 
to  him.  The  testimohy  relied  upon  to  prove  the 
mayor's  knowledge  of  the  place  was  objected  to,  but 
we  think  it  was  proper;  not  perhaps  to  supplement 
the  notice,  but  to  show  that  the  city  was  not  misled. 
Our  conclusions  find  support  in  the  following  cases: 
Fopyer  V.  Town  of  Wheatland  (Wis.)  (18  N.  W.  Rep. 
514);  Wall  v.  Town  of  Highland  (Wis.)  (39  N.  W. 
Rep.  560);  Salladay  v.  Town  of  Dodgeville  (Wis.)  (55 
N.  W.  Rep.  696);  Laird  v.  Town  of  Otsego  (Wis.) 
(62  N.  W.  Rep.  1042);  Fassett  v.  Town  of  Box- 
bury  y  55  Vt.  552;  Brown  v.  Town  of  Southbury  (Conn.) 
(1  Atl.  Rep.  819);  Chapman  v.  Inhabitants  of  NobleborOy 
76  Me.  427;  Fortin  v.  Inhabitants  of  Easthampton 
(Mass.)  (8  N.  E.  Rep.  328).  The  lower  court  instructed 
the  jury,  as  a  matter  of  law,  that  the  notice  was  suflB- 
cient.  This  is  said  to  be  error— First,  because  the 
notice  was  not  suflBcient;  and,  second,  because  the 
question  was  for  the  jury,  and  not  for  the  court.  We 
have  already  disposed  of  the  first  objection.  As  to 
the  second,  we  may  say  that,  while  it  may  not  always 
be  true  that  the  question  is  for  the  court,  yet 

4  such  is  the  general  rule.    And  in  this  particular 
instance,  the  facts  being  undisputed,  the  ques- 
tion was  properly  determined  by  the  court.    Bogers  v. 
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Inhabitants  of  Shirley ^  74  Me.  144;  Chapman  v.  Inhabi- 
tants of  Nobleboro,  supra. 

II.  At  the  conclusion  of  plaintiff's  evidence, 
defendant  moved  to  strike  out  the  same,  because  it 
was  not  addressed  to  the  place  named  in  the  prelim- 
inary notice.  This  motion  was  overruled,  and  defend- 
ant thereupon  filed  a  motion  for  a  continuance,  based 
upon  the  ground  that  it  had  not  investigated  any 
place  other  than  that  named  in  the  notice.  This  last 
motion  was  overruled,  and  exception  taken,  and  the 
ruling  is  now  assigned  as  error.  We  think  it  was  cor- 
rect. What  is  said  in  the  first  paragraph  of  this  opin- 
ion is  a  suflBcient  answer  to  the  argument  of  counsel 
on  this  branch  of  the  case. 

III.  Certain  of  the  instructions  given  by  the 
court  are  complained  of,  and  it  is  also  argued  that  the 
court  was  in  error  in  refusing  certain  of  those  asked 
by  the  defendant.  These  instructions  relate  almost 
wholly  to  the  amount  of  care  required  of  plaintiff  in 

going  onto  and  passing  over  the  crossing.  We 
5         cannot  set  them  out  in  full.    The  court  said,  in 

substance,  that  plaintiff  could  not  recover  unless 
she  established  her  freedom  from  contributory  negli- 
gence; that  she  was  not  bound  to  keep  her  eyes  con- 
stantly on  the  walk  before  her,  but  might  rely  upon 
the  city  to  exercise  ordinary  and  reasonable  care  to 
keep  the  place  in  repair,  but  that  it  was  her  duty  to 
remember  that,  notwithstanding  the  most  eflBcient 
supervision,  yet  defects  and  obstructions  will  appear 
in  and  upon  sidewalks,  and  that  it  was  her  duty  to  use 
ordinary  care  in  passing  over  the  walks;  that  she  had 
the  right  to  travel  upon  the  street  and  over  the  cross- 
ing, and  that  her  care  or  negligence  depended  upon 
her  conduct  at  or  near  the  time  and  place  of  her  fall. 
The  instructions  asked  by  defendant  were  to  the  effect 
that  plaintiff  was,  as  a  matter  of  law,  bound  to  dis- 
cover defects  ascertainable  by  the  senses,  and  was 
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guilty  of  contributory  negligence,  because  she  might 
have  seen  or  discovered  the  alleged  defect,  or  might 
have  taken  another  walk  to  reach  her  destination. 
We  think,  as  applied  to  the  facts  in  this  case,  the  court 
correctly  instructed  the  jury.  The  accident  hap- 
pened after  dark,  and  there  was  nothing  to  show 
that  plaintiff  was  familiar  with  the  condition  of  the 
crossing,  or  with  the  dangers  attending  an  attempt  to 
cross  it.  She  was  not  bound,  at  her  peril,  to  discover 
the  defect.  Ordinary  and  reasonable  care  and  pru- 
dence was  all  that  was  required  of  her,  and  unless 
she  knew  it  was  imprudent  to  pass  over  the  walk,  she 
was  not  required  to  take  another  route.  Whether 
she  exercised  reasonable  care  and  prudence  was  a 
question  for  the  jury.  We  have  recently  had  occasion 
to  re-examine  the  question  here  presented,  and  vnll 
content  ourselves  by  citing  the  cases,  where  the 
whole  matter  is  fully  considered:  Mathews  v.  City  of 
Cedar  Rapids,  80  Iowa,  460  (45  N.  W.  Rep.  894); 
Lichtenberger  v.  Incorporated  Town  oj  Meriden,  91 
Iowa,  45  (58  N.  W.  Rep.  1058);  Barnes  v.  Town  of 
Marcus,  96  Iowa,  675  (65  N.  W.  Rep.  984). 

IV.  Other  instructions  with  reference  to  defend- 
ant's negligence  were  asked  and  refused.  In  so  far  as 
they  embodied  correct  rules  of  law,  they  were  given, 
in  substance,  by  the  court  in  its  charge  to  the  jury. 

V.  Witness  Tabor  was  allowed  to  testify  that  he 
saw  one  of  the  defendant's  city  aldermen  at  the  place  of 
the  alleged  accident  some  months  before  plaintiff 
received  her  injury,  and  that  he  had  some  conver- 
sation with  him  in  reference  to  the  condition  of  the 

crossing.  This  testimony  was  for  the  purpose 
6         of  showing  actual  notice  to  the  city  of  the 

condition    of   the    walk    through    a    member 

of  its  city  council.    It  is  contended    by    appellant 

that  this  was  en*or,  for  the  reason  that  notice  to 

such  an  officer  is  not  notice  to  the  city,  because  it  is 
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not  shown  that  he  had  any  duty  to  perform,  with  ref- 
erence to  the  sidewalks  or  crossings.  We  have  here- 
tofore had  occasion  to  consider  this  question,  and  in 
the  cases  of  Carter  xk  Town  of  Montice/fo,  68  Iowa,  179 
(26  N.  W.  Rep.  129),  and  ^Trapnell  i\  City  of  Red 
Oak  Junction,  76  Iowa,  744  (39  N.  W.  Rep.  884),  we 
announced  that  notice  to  such  an  oflScer  was  bind- 
ing upon  the  municipality.  These  cases  are  decisive 
of  the  question  presented. 

Some  other  points  are  discussed  by  counsel,  but 
what  we  have  said  disposes  of  every  question  of  any 
moment  in  the  case.  We  have  not  considered  the 
affidavits  filed  by  the  respective  parties,  for  the  reason 
that,  should  we  find  appellant's  contention  true,  it 
would  not  change  the  result.  There  is  no  prejudicial 
error  in  the  record,  and  the  judgment  is  affirmed. 


C.  W.  GuTHBBLBss  &  CoMPANY  V.  A.  C.  RiPLBY,  Appel- 
lant. 

Aathority  of  Co-Owner  to  Changre  Building  Contract:  individual 
LIABILITY.    One  of  the  joint  signers  of  a  contract  for  the  erec- 

1  tion  of  a  building,  who  was  authorized  to  represent  the  other 
owners,  as  weU  as  himself,  in  dealing  with  the  contractors,  and  in 
superintending  the  work,  is  personally  liable  for  a  change  made 

5  by  him  in  the  terms  of  the  contract,  though  the  contractors  knew 
that  the  change  was  beyond  the  scope  of  his  authority,  and  made 
without  the  knowledge  of  the  other  owners. 

Admissibility  of  Book;  court  and  jury.  Where  it  appears  that 
a  time-book,  sought  to  be  introduced  iu  evidence,  has  been  kept 
by  different  parties,  and  its  condition,  and  the  method  pursued  in 

2  making  the  entries,  have  been  explained  by  those  who  kept  it,  it 
is  admissible,  though  it  appears  that  there  may  have  been  some 
alterations  in  it;  and  it  is  for  tiie  jury  to  consider  the  explana- 
tions, and  the  weight  to  be  given  the  evidence. 

Witness:  credibility.  A  party  is  not  entitled  in  every  case  to  have 
a  charge  on  the  eflFect  of  willfully  false  testimony,  and  where  the 
jury  have  been  instructed  that  their  verdict  should  be  determined 

3  by  the  evidence  which  would  best  satisfy  them  of  tlie  truth  of  the 
claims  made  by  the  respective  parties,  and  in  regard  to   the 
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effect  of  the  testimony  of  a  witness  who  had  made  statements 
out  of  court,  contrary  to  those  made  on  the  trial,  it  is  not  error 
to  refuse  to  charge  further  in  regard  to  the  credibility  of  the  wit- 


Same.    The  fraudulent  acts  of  one  co-partner  in  altering  entries  in 
partnership  books  introduced  in  evidence,  do  not  affect  the  credi- 
4    bility,  as  witnesses,  of  the  others  who  were  guilty  of  no  intentional 
wrong. 

Appeal:  costs  of  additional  abstract.  Where  an  additional 
abstract,  of  no  merit  in  determining  the  appeal,  is  not  served  on 
6  appellant  till  more  than  nine  months  after  the  original  abstract 
was  served,  and  but  a  short  time  before  the  case  is  to  be  submitted, 
no  costs  for  it  will  be  allowed  to  appellee,  when  no  excuse  for 
delay  is  shown. 

Appeal  from  Hancock  District   Court,  —  Hon.  P.  W. 
BuER,  Judge, 

Saturday,  May  16,  1896. 

Action  at  law,  to  recover  of  the  defendants  the 
sum  of  two  thousand  and  twelve  dollars  and  twenty- 
seven  cents,  with  interest,  for  materials  furnished, 
and  labor  performed,  for  the  erection  of  a  building  in 
the  town  of  Gamer.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  in  favor  of  plaintiffs,  and  against 
the  defendant,  Ripley,  for  the  sum  of  nine  hundred 
and  ninety-two  dollars  and  sixty-two  cents.  From 
that  judgment  he  appeals. — Affirmed. 

A.  C.  Ripley  and  George  E.  Clarke  for  appellant. 

jB.  J.  W.  Bloom  for  appellees. 

Robinson,  J. — In  April,  1892,  the  defendants  entered 
into  an  agreement  in  writing  with  E.  C.  Collins,  by 
which  he  undertook  to  construct  for  them  a  brick 
building  in  Garner,  for  the  sum  of  eight  thousand  four 
hundred  and  fifty  dollars.  A  few  weeks  later,  Collins 
entered    into   an    agreement   in    writing   with    the 
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plaintiffs,  by  which  they  were  to  furnish  materials  for 
and  to  construct  the  stone  and  brick  work  required  in 
the  building,  for  the  sum  of  three  thousand  six  hundred 
and  fifty  dollars.  The  plaintiffs  furnished  material 
which  was  used  in  the  construction  of  the  building, 
and  performed  labor  upon  it,  including  the  making  of 
the  foundation  and  the  erection  of  the  walls.  They 
claim  that  the  written  contracts  were  abandoned  soon 
after  work  under  them  was  commenced,  and  that  they 
then  entered  into  a  verbal  agreement  with  the  defend- 
ants, by  which  the  latter  were  to  pay  the  reasonable 
value  of  the  materials  and  labor  which  the  plaintiffs 
should  furnish;  that  what  they  furnished  was  of  the 
reasonable  value  of  five  thousand  two  hundred  and 
fifty-six  dollars  and  eighty-seven  cents;  that  they  have 
received  on  account  of  it  only  three  thousand  two 
hundred  and  forty-four  dollars  and  sixty  cents;  and 
that  the  amount  for  which  they  ask  judgment  is  now 
due.  The  defendants  admit  the  making  of  the 
agreements  in  writing,  but  deny  that  they  ever 
entered  into  a  contract  with  the  plaintiffs. 
They  insist  that  the  materials  and  labor  furnished  by 
the  plaintiffs  for  the  building  in  question,  were  fur- 
nished by  them  as  sub-contractors,  under  their  agree- 
ment with  Collins,  and  that  he  had  already  been  paid 
the  contract  price,  and  about  one  thousand  dollars  in 
addition.  After  the  evidence  had  been  fully  sub- 
mitted, the  court  sustained  a  motion  of  defendants 
Upton,  Sweigard,  Elliott,  and  Sturgeon,  to  direct  a 
verdict  in  their  favor,  and  a  verdict  was  so  directed 
and  returned.  The  question  as  to  the  liability  of  Rip- 
ley was  then  submitted  to  the  jury,  which  returned  a 
verdict  against  him,  and  judgment  was  rendered 
thereon,  as  already  stated.  Collins  is  named  as  a 
defendant,  but  was  not  served  with  a  notice  of  the 
action,  and  did  not  appear  as  a  party  to  it;  and,  in 
speaking  of  the  defendants,  we  do  not  refer  to  him. 
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L  The  def6ndants,  soon  after  the  building  in  ques- 
tion was  commenced,  arranged  that  Ripley  should 
represent  them  in  dealing  with  the  contractors,  and 
in  superintending  the  erection  of  the  building,  and  he 
did  so.  The  alleged  change  by  which  the  written 
agreements  are  said  to  have  been  abandoned,  and  the 

verbal  one  upon  which  this  action  is  founded, 
1         substituted  for  them,  was  made  by  him.    The 

defendants  testified  that  they  did  not  give  him 
authority  to  make  the  change,  and  that  they  had  no 
knowledge  of  it,  and  the  district  court  sustained  a  motion 
to  direct  a  verdict  for  all  the  defendants  except  Ripley, 
on  the  ground  that  there  was  no  evidence  to  author- 
ize the  jury  to  find  a  verdict  against  them,  for  the 
reason,  no  doubt,  that  there  was  not  suflScient  evi- 
dence to  show  that  they  had  authorized  or  ratified  the 
change.  The  appellant  contends  with  much  earnest- 
ness that  he  is  not  liable  on  the  alleged  verbal  agree- 
ment, because  he  acted  as  an  agent,  within  the  scope 
of  his  authority;  that  the  plaintiffs  knew  what  his 
authority  was,  and  therefore  cannot  hold  him  respon- 
sible if  he  exceeded  it;  and  that,  if  he  is  liable  at  all, 
he  is  not  liable  on  the  contract.  These  and  other 
claims  of  a  similar  nature  fgnore  the  fact  that  the 
appellant  acted,  not  alone  for  his  co-defendants,  but 
for  himself  also,  and  that  he  could  bind  himself, 
although  he  had  no  power  to  make  others  liable.  We 
need  not  determine  what  effect  the  judgment  ren- 
dered in  this  case  will  have  upon  the  rights  of  the 
defendants  who  do  not  appeal,  or  upon  their  relation 
to  the  appellant.  If  he  entered  into  the  agreement 
upon  which  the  plaintiffs  rely,  he  must  be  held  liable 
upon  it,  however  it  may  affect  others. 

II.  The  appellant  complains  of  the  action  of  the 
district  court  in  admitting  in  evidence  a  certain  time- 
book,  on  the  ground  that  it  was  kept  by  different  per- 
sons, and  that  it  showed  on  its  face  that  it  had  been 
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altered,  with  fraudulent  intent.  The* evidence  shows 
that  it  was  kept  by  the  plaintiffs.  There  was 
2  ground  for  claiming,  from  the  appearance  of  the 
book,  that  there  had  been  some  addition  to  the 
original  entries  made  in  the  book;  but  its  condition, 
and  the  method  pursued  in  making  the  entries,  were 
explained  by  some  of  the  plaintiffs,  and  we  think  the 
book  was  properly  admitted  in  evidence.  The  jury 
was  competent  to  consider  it,  and  the  explanations 
given,  and  to  determine  its  value. 

III.  The  court  refused  to  permit  the  defendants 
to  show  that,  before  they  entered  into  an  agreement 
with  Collins,  they  informed  him  that  their  interests 
in  the  building  to  be  built,  and  in  the  ground  upon 
which  it  was  to  stand,  were  separate;  that  Sturgeon 
was  the  owner  of  the  north  third  of  the  ground;  that 
Elliott  was  the  owner  of  the  middle  third,  and  that 
Ripley,  Sweigard,  and  Upton  were  the  owners  of  the 
south  third;  that,  although  but  one  building  was  to  be 
erected,  the  defendants  were  to  retain  separate  inter- 
ests, according  to  their  ownership  of  the  ground.  The 
proposed  evidence  was  properly  rejected.  It  was  not 
proposed  to  show  that  the  plaintiffs  had  any  knowl- 
edge of  the  several  interests  of  the  defendants,  and  the 
fact  that  the  interests  were  separate,  and  not  joint, 
would  not  have  affected  the  liability  of  the  appellant 
on  the  contract  made,  even  though  the  character  of 
the  interests  had  been  fully  known. 

IV.  The  applicant  complains  of  the  refusal  of 
the  court  to  instruct  the  jury  as  follows:  ''(2)  If  the 
jury  are  satisfied  that  any  of  the  witnesses  in  the  case 
have  willfully  testified  falsely  on  any  material  matter 
connected  with  the  evidence  in  the  case,  then  the  jury 
are  at  liberty  to  reject  the  whole  of  the  testimony  of 
any  such  witness,  if  they  see  proper  to  do  so.  (3) 
Various  books  of  plaintiff's  have  been  introduced  in  evi- 
dence, and  it  is  claimed  by  the  defendants  that  these 
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books  have  been  changed  and  falsified,  in  their  makeup 
and  entries.  If  the  jury  are  satisfied  that  such  is  the 
fact,  then  you  would  be  warranted  in  regarding  the 
testimony  of  the  plaintiffs  themselves  with  suspicion, 
and  their  entire  caoe  with  a  want  of  confidence  in  its 

justness,  and  the  legality  of  the  claim  here 
8         urged   by   them  against  the  defendants."    It 

would  have  been  proper  to  instruct  the  jury 
in  regard  to  the  vajue  of  the  testimony  of  a 
witness  whose  testimony  was  willfully  false  in 
regard  to  any  material  matter,  but  it  cannot  be 
said  that  such  an  instruction  must  be  given,  if 
asked,  in  every  case  tried  by  a  jury.  Certainly,  it 
should  not  be  given  where  there  is  no  reason  to 
believe  that  any  witness  testified  to  what  he  knew  to 
be  false.  In  this  case  the  j  ury  was  instructed,  in  effect, 
that  its  verdict  should  be  determined,  not  by  the 
greater  number  of  witnesses,  but  by  the  evidence 
which  was  most  convincing,  and  which  should  best 
satisfy  it  of  the  truth  of  the  claims  made  by  the  respec- 
tive parties.  The  jury  was  also  instructed  in  regard 
to  the  effect  of  the  testimony  of  a  witness  who  had 
made  statements  out  of  court  conti-adictory  to  those 
made  on  the  trial.  In  view  of  what  the  evidence 
shows,  and  the  instructions  given,  we  cannot  say  that 
it  was  error  for  the  court  not  to  chaise  the  jury  further 
in  regard  to  the  credibility  of  witnesses.    Nor  do  we 

think  the  court  erred  in  refusing  to  give  the 
4         third  instruction  asked  by  the  appellant.    The 

plaintiff  is  a  co-partnership  composed  of  three 
persons.  If  there  were  alterations  in  their  books 
which  were  introduced  in  evidence,  it  is  not  shown 
that  all  of  the  plaintiffs  knew  of  them.  The  fraudu- 
lent act  of  one  party  would  not  affect  the  credibility 
of  another,  who  was  guiltless  of  intentional  wrong. 

V.    The  appellant  complains  of  a  portion  of  the 
charge  which  required  the  jury  ta determine  whether 
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there  was  an  agreement  between  him  and  the  plaint- 
iffs "that  the  sub-contract  with  Collins  should  be 
abandoned,  and  that  the  plaintiffs  should  go  on  and 
furnish  materials  and  labor  for  such  building."  It  is 
said  that  there  was  no  allegation  that  there  was  such 
an  agreement,  and  no  proof  that  it  was  made,  and 

that  it  was  not  within  the  power  of  Uipley  to 
5  abandon  the  contract.    Even  if  it  be  true  that 

he  could  not  bind  his  co-owners  by  an  agree- 
ment of  that  nature,  it  might  be  valid  as  to  himself, 
and  that  was  the  substance  and  effect  of  the  portion 
of  the  charge  in  which  the  part  objected  to  appears. 

VI.  The  appellant  contends,  at  great  length,  that 
the  evidence  does  not  show  an  abandonment  of  the 
written  agreements,  and  the  making  of  the  alleged 
verbal  agreement  upon  which  the  plaintiffs  rely. 
There  is  much  conflict  in  the  evidence  in  regard  to 
that  issue,  and  there  is  much  which  tends  to  sustain 
the  claims  of  the  appellant.  It  is  certain  that  a  ver- 
dict in  his  favor  would  have  been  fully  warranted  by 
the  evidence.  But  there  is  so  much  to  sustain  the 
claims  of  the  plaintiffs  that  we  cannot  disturb  the 
judgment  for  lack  of  evidence  to  support  it. 

VII.  Other  questions  are  presented  in  argument. 
Errors  in  rulings  on  evidence,  in  refusing  instruc- 
tions asked,  in  giving  certain  portions  of  the  charge, 
and  in  other  acts,  are  charged.  Some  of  the  objec- 
tions thus  made  are  disposed  of  by  what  we  have 
already  said,  and  others  are  not  of  suflBcient  import- 
ance to  be  discussed.  We  have  examined  all  the 
objections  urged,  without  finding  any  prejudicial 
error. 

VIII.  The  appellant  complains  of  the  additional 
abstract  filed  by  the  appellee,  with  good  cause.  It 
contains  one  hundred  and  fourteen  pages  of  matter 
which  has  been  of  no  value  in  determining  this 
appeal    Many  pages  arc  devoted  ix)  the  coiTOctiou  of 
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immaterial  and  trifling  errors.  Fifty  pages  are  devoted 
to  the  cross-examination  of  one  witness,  whose 
6  testimony  was  suflBciently  set  out  in  the  abstract 
of  the  appellant.  The  additional  abstract 
imposed  upon  us  much  unnecessary  labor.  It  was 
not  served  upon  the  appellant  until  more  than 
nine  months  after  the  abstract  was  served,  when  but 
a  short  time  remained  before  the  case  was  to  be  sub- 
mitted, and  no  excuse  for  delay  is  shown.  This  was 
unjust  to  the  appellant,  and  contrary  to  the  rules  of 
this  court.  In  consequence  of  this,  and  the  lack  of 
merit  in  the  additional  abstract,  no  costs  for  it  will 
be  allowed  to  the  appellees.  It  is  proper  to  say,  in 
this  connection,  that  the  argument  for  the  appellees 
contains  statements  in  regard  to  the  appellant  of  an 
abusive  character,  not  warranted  by  anything  shown  by 
the  record,  which  should  have  been  omitted.  The 
judgment  of  the  district  court  is  affirmed. 


Maeanda  V.  DioB,  et  al.j  Appellants,  v.  M.  L.  Brown, 

et  al. 

Qnletlng  Title:  laches.  In  an  action  to  quiet  title  to  land  whioh 
had  belonged  to  plaintiff's  husband  and  wliich  his  adminstrator 
had  sold  illegally,  it  appeared  that  upon  his  death,  the  description 
of  the  land  had  been  turned  over  to  his  administrator;  that  after- 
ward plaintiff,  and  others  for  her,  had  at  various  times  from  1862 
to  1893,  written  to  the  administrator  and  others  for  information 
regarding  the  location  of  the  land,  but  could  learn  nothing;  that 
they  had  applied  to  the  general  land  ofllce  and  to  the  state  land 
office  without  success,  and  finally  had  obtained  the  description  by 
writing  to  county  officials  in  that  part  of  the  state  where  the  land 
was  supposed  to  lie.  Neither  the  widow,  nor  the  children,  who 
were  minors,  knew  of  the  land  until  after  the  death  of  the  husband 
and  father,  and  then  only  as  "320  acres  in  Iowa."  Ht-ld,  that 
there  had  not  been  laches  on  the  part  of  the  plaintiff,  estopping 
her  from  maintaining  her  action  to  quiet  title,  though  more  than 
twenty  years  elapsed  before  suit  was  begun. 

Adysbsb  possbssion.  Continuous  occupation  of  prairie  or  grazing 
land  held  under  claim  of  title  by  the  claimant  and  his  tenants 
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during  the  grazing  season  of  each  year,  is  sufficient  to  support  a 
claim  of  adverse  possession,  where  they  cut  the  gprass  upon  it  and 
made  hay  therefrom,  and  kept  other  persons  and  their  stock  away 
from  the  land,  even  though  it  was  not  plowed  or  fenced  and  the 
claimant  did  not  actually  reside  upon  it 

Appeal  from  Palo  Alto  District  Court. — ^Hon.  George 
fl.  Cabb,  Judge. 

Monday,  May  18,  1896. 

Action  in  equity  to  confirm  in  the  plaintiffs  the 
title  to  certain  real  estate,  and  to  quiet  tha*  title  as 
against  the  defendants.  There  was  a  hearing  on  the 
merits,  and  a  decree  for  the  defendants.  The  plaint- 
iffs appeal. — Affirmed. 

G.  E.  Cohoon  and  L.  W.  Welker  for  appellants. 
A.  G.  Parker  for  appellees. 

BoBiNSON,  J. — In  August,  of  the  year  1858, 
Ephraim  D.  Johnson,  a  resident  of  the  state  of  Ohio, 
died  testate,  seized  in  fee  simple  of  the  southwest 
quarter  of  section  2,  and  the  southeast  quarter  of  sec- 
tion 3,  in  township  94,  north  of  range  34  west,  in  Palo 
Alto  county.  His  wife,  Maranda  V.  Johnson,  and  his 
children,  Mary  J.,  George  E.,  and  Lillie  L.  Johnson, 
survived  him,  and  the  land  described  was  devised  to 
them.  His  widow  afterward  married  one  Dice,  who  is 
now  dead.  Mary  J.  married  a  man  named  flarkless. 
Lillie  L.  married  Alonza  L.  Wright,  by  whom  she  had 
two  sons,  Clyde  L.  and  C.  Leroy  Wright,  and  died 
intestate  in  January,  1883.  The  plaintiffs  are,  the 
widow,  Maranda  V.  Dice,  Mary  J.  Harkless,  George  E. 
Johnson,  and  Alonzo  L.,  the  surviving  husband,  and 
Clyde  L.  and  C.  Leroy,  the  minor  children  of  Lillie  L. 
Wright,  deceased.  They  claim  to  be  the  absolute 
owners  of  the  land  in  question.    Gideon  fl.  Ward  and 
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James  Andei-son  were  appointed  administrators  of  the 
estate,  in  Ohio,  of  the  decedent,  Johnson,  and  duly 
qualified,  and  entered  upon  the  discharge  of  the  duties 
of  the  office  to  which  they  were  appointed.  In 
March,  1862,  they  filed  a  report  of  their  proceedings, 
which  showed  that  the  estate  was  insolvent;  that 
there  were  debts  against  it  unpaid,  which  amounted  to 
more  than  one  thousand  dollars,  and  that  the  property 
available  for  the  payment  had  been  exhausted,  "except 
three  hundred  and  twenty  acres  of  land  in  Iowa."  In 
May,  1862,  the  report  was,  in  the  main,  approved,  by 
the  proper  probate  court,  and  a  balance  of  eighteen 
dollars  and  thirty-seven  cents  found  to  be  due  the 
administrators.  They  were  not  in  terms  dis- 
charged, although  the  records  of  that  court  do  not 
show  that  any  further  action  was  had.  However, 
in  June,  1864,  Ward  filed  in  the  probate  court 
of  Palo  Alto  county  an  application  for  the  appoint- 
ment of  Theodore  Hawley  as  administrator  of  the 
land  in  that  county.  Hawley  duly  qualified  as  admin- 
istrator, and  in  September,  1868,  he  filed  an  applica- 
tion for  an  order  to  sell  the  land  in  question.  The 
application  recited  that  administration  of  the  estate 
of  the  decedent  had  been  granted  in  Ohio;  that  the 
personal  property  had  been  exhausted,  and  that  debts 
amounting  to  more  than  one  thousand  dollars  were 
unpaid.  An  order  for  the  sale  of  the  land  was  made. 
It  was  appraised  at  three  hundred  and  twenty  dollars, 
and  sold  to  Ward  at  private  sale  for  four  hundred  dol- 
lars. The  defendants  claim  title  to  the  land  through 
the  Hawley  sale,  and  the  decree  of  the  district  court 
quieted  the  title  in  them. 

I.  It  is  not  contended  by  any  one  that  the  deed 
executed  by  Hawley  was  valid.  No  notice  of  any 
kind,  of  the  application  to  sell  the  land  was  given, 
and  Ward,  being  an  administrator  of  the  estate, 
could  not  rightfully  purchase  it.    But  the  sale  does 
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not  appear  to  have  been  made  with  any  wrongful 
intent.    Ward  had  advanced  money  on  account 

1  of  the  land,  which  had  not  been  repaid.    Haw- 
ley  tried  for  years  to  find  a  purchaser,  but 

without  success,  and  finally  induced  Ward  to  pur- 
chase the  land  for  about  what  it  was  worth.  After 
paying  the  expenses  incurred  in  procuring  adminis- 
tration in  this  state  and  in  making  the  sale,  and 
refunding  the  taxes  advanced,  nothing  of  the  pur- 
chase price  remained  to  Ward.  He  claims  to  have 
made  a  verbal  report  of  the  maW.er  to  the  proper  pro- 
bate judge  in  Ohio,  and  to  have  been  told  that,  as 
nothing  remained  from  the  sale  for  the  estate,  a 
formal  report  was  not  necessary,  and  none  was  made. 
The  Hawley  conveyance  was  invalid,  and  nothing  can 
be  claimed  for  it  excepting  that  it  gave  to  the  defend- 
ants the  foundation  upon  which  their  alleged  right  of 
possession  and  ownership  is  based. 

IL    It  is  said  that  the  laches  of  the  plaintiffs  in 

asserting  and  protecting  their  title  has  been  so  great 

that  a  court  of  equity  should  not  lend  them  its  aid. 

The  widow  bi  Johnson  has  been  competent  to 

2  protect  her  interests  at  all   times  since  his 
death.     Of    his  children,  Mary  attained   her 

majority  in  April,  1871,  George  in  July,  1878,  Lillie  in 
December,  1872;  and  during  their  minority  their 
mother  seems  to  have  been  somewhat  active  in  trying 
to  ascertain  and  protect  the  interests  of  herself  and 
her  children.  There  is  some  conflict  in  the  evidence, 
but  we  think  it  establishes  the  following  facts:  Soon 
after  Ward  qualified  as  an  administrator  of  the  estate  of 
the  decedent,  Mrs.  Johnson  gave  to  him  valuable  papers, 
including  certificates  showing  the  purchase  from  the 
general  government  of  the  land  in  controversy,  and 
never  saw  them  again.  The  will  was  never  recorded,  and 
nothing  which  remained  in  her  possession;  and  nothing 
contained  in  the  probate  records  of  the  estate,  showed 
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what  land  in  Iowa  belonged  to  the  estate.  Mrs.  Johnson 
learned  for  the  first  time  when  her  husband  died 
that  he  owned  land  in  this  state,  but  did  not  know  its 
description,  nor  the  part  of  the  state  in  which  it  was 
located.  The  probate  records  showed  only  that  there 
were  three  hundred  and  twenty  acres  of  land  in  this 
state.  In  the  year  1865,  she  wrote  to  Ward  in  regard 
to  the  land  and  other  matters  pertaining  to  the 
estate.  He  answered  the  letter  in  June  of  that  year, 
and  wrote:  "I  think  the  western  land  will  not  more 
than  pay  expenses.  I  had  to  pay  a  few  months  ago, 
$137.00  taxes.  That,  with  the  other  expenses  attend- 
ing it,  I  fear  will  make  more  that  I  can  get  for  the 
land."  Mrs.  Dice  states  that  she  afterwards  wrote 
numerous  letters  to  Ward  in  regard  to  the  land, 
inquiring  as  to  its  location  and  for  other  facts,  but 
that  Ward  refused  to  answer  the  letters.  In  1877, 
Alonzo  L.  Wright,  who  had  married  Lillie,  visited  the 
county  where  Johnson  had  resided,  examined  the  pro- 
bate records,  and  attempted  to  obtain  information  in 
regard  to  the  land,  but  without  success.  In  the  year 
1883,  John  A.  Harkless,  the  husband  of  Mary, 
employed  counsel,  and  attempts  were  made  to  pro- 
cure from  the  government  land  offices  at  Washington 
and  in  this  state,  information  in  regard  to  the  land 
purchased  by  Johnson,  but  without  success.  An  attorney 
in  Chariton,  in  this  state,  was  employed  in  the  search, 
but  without  results.  Finally,  in  May,  1893,  Hark- 
less  obtained  a  letter  from  Ward,  in  which  he  stated 
that  the  land  was  some  sixty  miles  northwest  of  Ft. 
Dodge,  but  did  not  otherwise  describe  it,  nor  state 
that  it  had  been  sold,  although  he  expressed  regret 
that  the  land  warrants  did  not  more  than  pay 
expenses,  and  stated  that  the  land  warrant  business 
was  a  failure,  and  left  him  "minus  several  hundred 
dollars."  Harkless  again  wrote  to  Ward,  asking  for 
a  description  of  the  land,  but  received  an  answer  in 
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which  Ward  stated  that  he  had  no  recollection  what- 
ever in  regard  to  the  matter.  Harkless  then  wrote  to 
several  auditors  in  the  counties  in  that  part  of  the 
state  in  which  he  was  led  by  Ward's  first  letter  to 
believe  the  land  might  be  located,  and  in  the  latter 
part  of  July,  1893,  received  a  letter  from  the  auditor 
of  Palo  Alto  county,  giving  a  description  of  the  land 
in  question.  It  is  quite  possible  that  the  plaintiffs 
might  have  used  greater  effort  than  that  shown  to 
find  the  land,  but  it  is  clear  that  they  have  never 
abandoned  it,  and  that  they  were  continually  making 
some  effort  to  obtain  a  description  of  it.  In  view  of 
their  habits  and  condition  of  life,  and  the  circum- 
stances with  which  they  were  sun-ounded,  we  are  of 
the  opinion  that  the  efforts  they  made  were  reason- 
able, and  that  nothing  in  the  course  they  have  pursued 
is  suflScient  to  defeat  their  right  to  recover.  The  con- 
trolling facts  involved  in  this  branch  of  the  case  are 
wholly  unlike  those  which  were  held  in  Bacon  v,  ChasSy 
83  Iowa,  521  (50  N.  W.  Rep.  23);  Mathews  v.  CulbeH- 
son,  Id.  435  (50  N.  W.  Rep.  201);  and  Withrow  v.  Wal- 
ker, 81  Iowa,  655  (47  N.  W.  Rep.  893),  to  bar  a  recov- 
ery. 

III.  We  are  next  required  to  determine  whether 
the  defendants  have  acquired  title  by  adverse  posses- 
sion, and  that  is  the  question  of  greatest  difficulty  in 
this  case.  This  action  was  commenced  on  the  first 
day  of  November,  1893.  It  is  claimed  by 
3  the  defendants,  that  they  have  held  adverse  pos- 
session of  the  land  of  such  a  character,  and  for 
such  a  length  of  time,  that  this  action  is  barred  by  the 
statute  of  limitations.  The  defendant  J.  K.  Steenson, 
claims  to  be  the  owner  of  the  north  half  of  the  south- 
west quarter  of  section  2,  the  defendant  Joseph  Kib- 
bie,  claims  to  be  the  owner  of  the  south  half  of  that 
quarter,  and  the  defendant  M.  L.  Brown,  claims  to  own 
the  southeast  quarter  of  section  3.    In  July,  LSSl, 
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John  Meads  held  whatever  interest  in  the  southwest 
quarter  of  section  2,  was  conveyed  by  the  Hawley  deed. 
In  December  of  that  year  he  executed  a  warranty 
deed  therefor  to  Althea,  Josephine  and  Alice  Miller. 
In  January,  1891,  they  executed  a  warranty  deed 
therefor  to  L.  J.  Omera.  In  May,  1891,  he  gave  to 
Kibbie  a  warranty  deed  for  the  south  half  of  the  quar- 
ter; and  in  April,  1892,  he  gave  to  Steenson  a  war- 
ranty deed  for  the  other  half,  pursuant  to  a  contract 
made  with  him  the  previous  year.  In  September, 
1879,  M.  L.  Brown  received  a  conveyance  from  the 
grantee  in  the  Hawley  chain  of  title,  to  the  southeast 
quarter  of  section  3.  At  that  time  both  quarters 
were  uninclosed  and  unimproved  prairie  land. 
The  firm  of  Brown  &  Bobbins,  of  which  M.  L. 
Brown  was  a  member,  was  the  agent  for  the  Millers, 
and  authorized  to  rent  the  land  for  them  while  they 
claimed  to  own  it.  Brown  &  Bobbins  also  had  charge 
of  the  quarter  in  section  3.  In  the  year  1881,  the 
quarter  in  section  3,  was  leased  to  Steenson,  and  he 
has  held  it  as  a  tenant  of  Brown  continuously  since. 
He  also  held  the  quarter  in  section  2,  as  a  tenant  of 
the  Millers,  from  1881,  until  they  conveyed  their 
interest  in  it,  excepting  for  one  year,  when  a  man 
named  Fagan  leased  it  of  McCarty  &  Linderman,  who 
were  also  authorized  to  rent  the  land  for  the  Millers. 
In  the  year  1891  breaking  was  done  on  each  of  the 
eighties  in  section  2,  and  there  can  be  no  question 
that  the  occupation  of  those  tracts  since  that  time 
has  been  suflBcient  to  support  the  running  of  the 
statute.  The  controversy  is  chiefly  in  regard  to  the 
nature,  extent,  and  effect  of  the  possession  of  both 
quarters  held  prior  to  1891,  and  of  that  in  section  3, 
since  that  time.  The  two  quarters  were  rented  by 
Steenson  for  the  purpose  of  pasturing  them,  and  mow- 
ing grass  and  making  hay  upon  them.  He  had  a  herd 
of  from  three  to  four  hundred  cattle,  which  were  kept 
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on  these  tracts  of  land,  and  others  near  by,  in  charge 
of  a  herder,  during  the  grazing  season.  Other  herds 
were  kept  in  the  vicinity,  and  there  is  testimony  to 
the  effect  that  cattle  were  pastured  wherever  the  per- 
sons in  charge  thought  proper  to  drive  them,  that 
unbroken  prairie  land  was  treated  as  common  pastur- 
age for  cattle  which  might  be  driven  upon  it,  and 
that  other  cattle  than  those  in  the  care  of  Steenson, 
were  pastured  on  the  land  in  controversy,  during  a 
part  of  the  time  in  question.  But  the  preponderance  of 
the  evidence  shows  that,  although  some  land  in  that 
vicinity  was  treated  by  the  herders  as  common  prop- 
erty, yet  when  a  herder  had  a  lease  for  a  tract,  his 
right  to  it  was  recognized  as  exclusive.  This  was  true 
of  the  land  in  question.  It  has  been  occupied  and 
used  by  its  owners  and  their  tenants  continuously  and 
exclusively  since  the  year  1881.  They  have  pastured 
it  during  the  grazing  season  of  each  year,  and  have 
cut  grass  and  made  hay  upon  it.  They  have  kept 
other  persons  and  their  stock  away  from  the  land, 
and  have  used  it  for  all  the  purposes  for  which  it  was 
adapted  in  the  condition  in  which  it  existed.  It  is 
not  necessary,  to  constitute  adverse  possession  of 
land,  that  it  be  plowed  or  fenced,  nor  that  the 
claimant  actually  reside  upon  it.  It  is  sufficient  if  it 
be  use  for  the  purposes  for  which  it  is  at  the  time 
adapted,  during  the  season  when  such  use  is  practi- 
cable. It  would  not  be  necessary  to  actually  occupy 
unbroken  prairie  land  during  the  winter  season, 
but  it  would  be  sufficient  to  occupy  it  during 
Ihe  proper  season  for  grazing  and  making  hay. 
The  defendants.  Brown,  Kibbie,  Steenson,  and  the 
Millers,  entered  into  possession  of  the  land  under 
color  of  title  and  claim  of  right,  and  they  and 
their  grantors  have  paid  all  taxes  which  have  accrued 
upon  it  commencing  with  the  year  1858.  There  can 
be  no  question  in  regard  to  their  actual  good  faith, 
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even  though  they  may  have  had  constructive  notice 
that  their  title  was  defective.  We  conclude  that  the 
occupation  and  use  of  the  land  in  question  have  been 
suflScient  to  give  the  defendants  title  by  adverse  pos- 
session. Our  conclusion  has  support  in  the  following 
authorities;  Booth  v.  Small,  25  Iowa,  178;  Clement  v. 
Perry,  34  Iowa,  564;  Spifler  v.  Scofield,  43  Iowa,  571; 
Notan  V.  Grant,  51  Iowa,  519  (1  N.  W.  Rep.  709);  Forey 
V.  Bigelow,  56  Iowa,  381  (9  N.  W.  Rep.  313);  Dorweiler 
V.  Callanan,  91  Iowa,  299  (59  N.  W.  Rep.  74);  Ewingv. 
Burnet,  11  Pet.  41;  Draper  v.  Shoot,  25  Mo.  197;  Lantry 
V.  Parker  (Neb.)  (55  N.  W.  Rep.  962);  Whitaker  v. 
Shooting  Club  (Mich.)  (60  N.  W.  Rep.  983);  Sauers  v. 
Giddings  (Mich.)  (51  N.  W.  Rep.  265);  Wood,  Lim. 
Act.  sections  259-267.  The  decree  of  the  district  court 
appears  to  be  right,  and  it  is  affirmed. 


David  Bradley  &  Company,  Appellants,  v.  A.  L.  Hop- 
kins AND  W.  W.  Hopkins,  Defendants,  and  Baker 
&  BissELL,  et  al.,  Interveners,  and  The  Rector  & 
WiLHELMY  Company  v.  A.  L.  Hopkins  &  Son,  et  al.. 
Defendants,  and  Baker  &  Bissell,  et  al.,  Interven- 
ers, Appellants. 


General  Assliniment  with  Preferences:  where  ohattbl  moetgagb 
IS  NOT.  Defendants,  who  were  dealers  in  hardware  and  machin- 
ery, executed  a  chattel  mortgage  on  their  stock,  and  assigned 
accounts,  in  all  valued  at  three  thousand  three  hundred  dollars, 
securing  all  their  creditors  but  three,  and  covering  three  thousand 
three  hundred  dollars  out  of  a  total  indebtedness  of  three  thou- 
sand seven  hundred  dollars.  They  were  not  insolvent,  but  had 
property  of  the  value  of  one  thousand  one  hundred  and  fifty  dol- 
lars remaining.  They  did  not  intend  going  out  of  business,  but 
expected  to  continue  untill  the  mortgage  was  paid.  The  creditors 
had  no  knowledge  of  the  mortgage  when  it  was  executed,  but 
most  of  them  ratified  it  afterward.  Held,  that  the  transaction  did 
not  constitute  a  general  assignment. 
Vol.  98  la— 20 
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Appeal  from    Woodbury  District  Court. — Hon.  Soott 
M.  Ladd,  Judge. 

Monday,  May  18,  1896. 

These  are  actions  at  law,  brought  by  the  plaint- 
iffs, respectively,  to  recover  judgments  against  the 
defendants,  on  accounts,  and  upon  certain  promissory 
notes.    Attachments  were  sued  out  in  each  case,  and 
levied  upon  a  stock  of  merchandise  as  the  property  of 
the  defendants.    Baker  &  Bissell,  and  nineteen  other 
creditors  of  the  defendants  intervened,  claiming  said 
merchandise  by  virtue  of  a  chattel  mortgage,  executed 
to  them  and  the  plaintiffs,  by  the  defendants.    They 
allege,  that  said  plaintiffs  were  parties  to  said  mort- 
gage, which  provided,  that  they  should  receive  pay- 
ment from  the  property  described  therein;  that,  prior 
to  the  levy  of  their  attachments,  plaintiffs  each  had 
actual  notice  of  said  mortgage,  and  had  accepted  said 
mortgage  after  having  full  knowledge  of  it«  terms. 
Plaintiffs,  in  answer  to  said  petitions  of  intervention, 
denied  that  said  mortgage  was  ever  executed  and 
delivered  by  the  defendants,  to  the  inteiTeners  or  to 
plaintiffs,  or  that  plaintiffs  ever  accepted  the  same. 
They  allege  that,  in  the  making  of  said  chattel  mort- 
gage, the  defendants  made  a  general  assignment  of  all 
their   property  for   the    benefit  of   their   creditors, 
with  preference   therein  to    certain    creditors,   and 
that    by   reason    thereof    said     mortgage    is    void 
as   to    the    plaintiffs,     and    that,    in    making    the 
same,    the    defendants   intended    thereby   to    cheat 
and   defraud  their  creditors,  wherefore  said   mort- 
gage   is    void.     Interveners   in    reply    denied    that 
said  mortgage  constituted  a  general  assignment  for 
the  benefit  of  creditors,  and  that  the  same  included  all 
the  property  of  the  defendants.    They  allege  that  said 
mortgage  was  given  to  secure  bona  fide  indebtedness. 
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from  the  defendants  to  interveners.  As  the  cases 
involve  the  same  questions,  except  as  to  one  que3- 
tion  of  fact,  they  were  submitted  together  on  the 
issues  between  plaintiffs  and  interveners,  and  are  so 
submitted  on  this  appeal.  A  jury  was  waived  in  the 
court  below,  and  the  court  found  that  the  mortgage 
was,  in  fact,  a  general  assignment  of  the  defendants 
for  the  benefit  of  their  creditors,  that  defendants  were 
at  the  time  insolvent,  and  that  said  assignment  was 
not  made  for  the  benefit  of  all  their  creditors.  The 
court  further  found  that  the  plaintiffs  and  appel- 
lants, David  Bradley  &  Co.,  had  fully  accepted  the 
security  given  by  said  mortgage,  in  common  with 
the  interveners,  and  were  therefore  estopped  from 
claiming  any  rights  to  the  property,  superior  to  the 
right  of  interveners  by  virtue  of  their  attachment,  and 
adjudged  that  the  attachment  of  David  Bradley  &  Co. 
be  discharged,  and  that  interveners  have  judgment 
against  said  plaintiffs  for  the  costs.  David  Bradley  & 
Co.  excepted  to  all  of  said  findings,  and  interveners 
excepted  to  so  much  as  found  that  the  mortgage  con- 
stitutes a  general  assignment.  David  Bradley  &  Co. 
appeal.  The  court  further  found  that  the  plaintiff, 
Rector  &  Wilhelmy  Company,  did  not  accept  the 
security  given  by  said  mortgage,  but  refused  to  accept 
the  same,  and  that  they  are  not  bound  thereby,  and 
as  to  said  plaintiff,  said  mortgage  is  void  and  of  no 
effect.  It  was  adjudged  that  said  plaintiff's  lien,  by 
virtue  of  its  attachment,  is  senior  and  superior  to  any 
lien  of  the  interveners  by  virtue  of  said  mortgage,  and 
that  interveners  pay  the  costs  occasioned  by  the  trial 
of  the  facts  between  them  and  said  Rector  &  Wil- 
helmy Company,  to  all  of  which  interveners  and  the 
defendants  excepted,  and  from  which  interveners 
appealed. — Affirmed  on  appeal  of  David  Bradley  &  Co. 
Beversed  on  appeal  of  interveners. 
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Wright,  Hubbard  &  Beoington  and  Wright  &  Bald- 
win for  appellants. 

Miller  &  Edmunds  and  Flickinger  Bros,  for  appel- 
lees. 

Given,  J.— I.  The  undisputed  evidence  in  these 
cases  shows  that  on  and  for  some  time  prior  to  July 
3,  1893,  A.  L.  Hopkins  &  Son  were  engaged  in  the 
hardware  business  in  the  town  of  Anthon,  Iowa,  and 
were  on  said  day  indebted  to  the  plaintiffs  and  to  the 
interveners  in  these  actions,  and  to  other  persons.  On 
that  day  William  C.  Miller,  of  the  law  firm  of  Miller 
&  Edmunds,  of  Correction ville,  Iowa,  went  to  Anthon, 
as  requested  in  a  telegram  from  Hopkins  &  Son.  Mr.' 
Miller  prepared,  and  Hopkins  &  Son  executed  and 
acknowledged,  the  mortgage  in  controversy,  and 
the  same  was  then  delivered  to  Mr.  Miller,  he  saying 
that  he  would  act  for  the  creditors.  The  mortgage  is 
upon  "all  of  our  stock  of  hardware,  tinware,  barbed 
wire,  implements,  pumps,  binder  twine,  stoves,  fix- 
tures, and  tinner's  tools,  it  being  intended  to  include 
in  this  property,  all  property  of  every  description 
owned  by  us  and  used  in  connection  with  our  hard- 
ware business,  in  the  town  of  Anthon,  Iowa,"  located 
in  a  building  described.  Said  mortgage  was  condi- 
tioned to  secure  each  of  these  plaintiffs  and  interven- 
ers, respectively,  in  amounts  due  them  as  stated,  in 
the  order  in  which  their  names  appear  in  the  mort- 
gage. The  mortgage  was  taken  by  Mr.  Miller,  and  on 
the  next  day,  July  4,  his  firm  telegraphed  to  each  of 
said  mortgagees,  of  the  action  taken,  and  received 
replies  from  each  intervener,  ratifying  and  approving 
the  taking  of  said  mortgage  in  their  behalf.  There  is 
a  dispute  as  to  whether  or  not  the  plaintiffs  ratified 
said  action.  On  the  fifth  day  of  July,  Miller  &  Edmunds, 
acting  as  attorneys  for  the  mortgagees,  took  possession 
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of  said  mortgaged  property  under  the  mortgage,  and, 
on  the  seventh  day  of  July,  filed  said  mortgage  for 
record.  On  the  tenth  day  of  July,  David  Bradley  &  Co. 
conmienced  this  action,  and  caused  an  attachment  to 
issue  against  the  property  of  the  defendants,  which 
was  levied  upon  all  said  mortgaged  property,  on  the 
eleventh,  and  possession  taken  thereof  under  the  levy. 
On  the  seventeenth  day  of  Jiily,  the  plaintiff,  Rector 
&  Wilhelmy  Company,  commenced  their  action,  and 
caused  their  attachment  to  be  levied  upon  the  same 
property,  then  in  the  hands  of  the  sheriff. 

II.  The  chattel  mortgage  in  question  was  exe- 
cuted and  delivered  to  Mr.  Miller,  and  was  received 
by  him  without  the  knowledge  of,  or  authority  from 
any  of  the  persons  named  therein  as  mortgagees.  It 
is  not  questioned  but  that,  under  the  law,  such  of  said 
persons  as  thereafter,  with  knowledge  of  the  facts, 
ratified  said  acts,  and  accepted  said  mortgage,  are 
estopped  from  proceeding  against  the  mortgaged 
property  by  attachment.  The  first  question  to  be 
determined  is  whether  either  of  the  plaintiffs  did, 
with  knowlege  of  the  facts,  ratify  and  accept  said 
mortgage.  We  first  inquire  as  to  the  plaintiffs  David 
Bradley  &  Co.  The  mortgage  was  executed  and 
delivered  to  Mr.  Miller  on  July  3, 1893,  and  on  July 
fourth  he  telegraphed  Bradley  &  Co.,  as  follows: 
"Have  taken  chattel  mortgage  from  A.  L.  Hopkins  & 
Son,  Anthon,  Iowa,  for  your  claim,  eight  hundred  and 
thirty-eight  dollars  and  eighty-six  cents.  Mortgage 
includes  other  claims.  Wire  approval  of  our  action." 
Interveners  claim  that  on  July  4,  Bradley  &  Co. 
sent  a  reply  by  wire,  which  Miller  received,  approv- 
ing his  acts  in  taking  said  mortgage,  and  Bradley  & 
Co.  deny  having  sent  any  reply  by  wire.  We  have 
before  us  the  original  message  which  Miller 
testifies  was  delivered  to  him  at  Correction- 
ville,    on    July    4.     There     is     a     dispute    as    to 
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the  correct  reading  of  this  message.  We  think  it  is 
as  follows:  'Telegram  received  for  approval  of  youi 
taking  chattel  mortgage  from  A.  L.  Hopkins  &  Son,  to 
secure  us.  Write  us  particulars."  The  contention  is 
that  it  reads:  "Telegram  received  and  approved  of  your 
taking  chattel  mortgage."  We  do  not  think  it  so  reads. 
We  are  inclined  to  think  this  message  was  sent  by 
Bradley  &  Co.,  but,  as  we  read  it,  it  is  not  a  ratifica- 
tion of  the  act  of  Miller  in  taking  the  mortage.  On 
the  morning  of  July  5,  Mr.  G.  W.  Cherrington,  a  col- 
lecting agent  for  Bradley  &  Co.,  reached  Correction- 
ville,  and  went  from  there,  in  company  with  Mr. 
Miller,  to  Anthon,  where  he  remained  some  time.  It 
is  claimed  by  interveners,  and  correctly  so  we  think, 
that  Mr.  Cherrington  had  authority  from  David  Brad- 
ley &  Co.  to  collect  money  and  to  accept  security  on 
debts  to  the  company.  There  is  some  evidence  tend- 
ing to  show  that  securities  taken  by  Mr.  Cherrington 
were  subject  to  the  approval  of  the  company,  but  we 
are  in  no  doubt  but  that,  as  to  the  claim  against  Hop- 
kins &  Son,  he  was  authorized  to  act  upon  his  own 
judgment.  Mr.  Cherrington  complained  to  Miller  that 
Bradley  &  Co.  were  next  to  the  last  ones  to  be  paid  under 
the  mortgage,  and  expressed  a  desire  to  get  additional 
security,  which  he  did.  Hopkins  &  Son  turned  over 
to  him  as  collateral  a  lot  of  notes  which  Bradley  &  Co. 
still  hold,  and  gave  him  an  order  on  a  bank,  which 
was  accepted,  for  any  surplus  that  might  remain  of 
collaterals  held  by  the  bank.  The  weight  of  the  evi- 
dence is  in  favor  of  the  conclusion  that,  with  authority 
so  to  do,  Mr.  Cherrington  ratified  and  accepted  the 
mortgage  security  on  July  5,  for  David  Bradley  &  Co., 
and  that  said  company  acquiesced  therein. 

III.  The  question  whether  the  plaintiff,  Rector  & 
Wilhelmy  Company,  accepted  the  mortgage,  must  be 
determined  from  the  following  correspondence:  On 
July  4,  Miller  telegraphed  said  company  as  follows: 
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"We  have  taken  security  from  A.  L.  Hopkins  &  Son, 
Anthon,  Iowa,  for  your  claim  of  $555.23.  Wire 
approval  of  our  action."  This  was  answered  on  the 
same  day,  by  wire,  as  follows:  "Your  action  0.  K. 
Please  mail  full  particulars."  July  5,  Miller  wrote  as 
follows:  "On  the  night  of  the  3d  inst.  we  took  chattel 
mortgage  on  the  stock  of  Hopkins  &  Son,  of  Anthon, 
liowa,  and  wired  you  to  that  effect  yesterday.  There 
are  twenty-three  creditors  named  in  the  mortgage, 
and  the  total  amount  covered  by  it  is  a  little  over 
$3,281.  In  taking  the  mortgage  they  asked  to  prefer 
creditors,  which  has  been  done,  and  under  its  terms 
you  are  to  be  paid  first.  We  go  to  Anthon  to-day  to 
commence  invoicing  the  stock,  and  will  realize  for 
you  soon  as  possible."  On  the  same  day,  and 
before  the  receipt  of  the  letter  of  Miller,  but  after  the 
receipt  of  said  telegram,  Rector  &  Wilhelmy  Com- 
pany wrote  them  as  follows:  "We  are  in  receipt  of 
your  message,  with  statement  of  security  of  our  claim 
against  A.  L.  Hopkins  &  Son,  Anthon,  Iowa.  You  say 
$552.23,  though  our  account  appears  to  be,  as  per  state- 
ment inclosed,  $574.98,  to  which  we  replied,  saying 
the  matter  was  0.  K.,  and  asking  for  a  full  statement 
of  the  security  in  the  case.  We  regret,  and  are  some- 
what surprised  to  know  of,  the  financial  diflSculty  of 
Messrs.  Hopkins  &  Son,  as  we  were  not  aware  that 
such  a  step  as  this  would  appear  to  be  necessary.  Be 
kind  enough  to  furnish  us  statement  of  the  way  the 
matter  stands,  what  our  security  is,  and  what  are  the 
prospects  for  realizing  the  claim,  and  very  much 
oblige."  To  this  letter,  which  must  have  been  received 
on  the  sixth.  Miller  made  no  reply,  probably  relying 
on  his  letter  of  the  fifth  as  containing  the  information 
called  for.  On  the  fifth  day  of  July,  Mr.  Miller,  with- 
out further  information  from  this  plaintiff  than  that 
contained  in  said  telegram,  took  possession  of  the 
mortgaged  property  on  behalf  of  the  mortgagees,  and 
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on  the  seventh,  and  after  the  receipt  of  plaintiff's  let- 
ter of  the  fifth,  filed  the  mortgage  for  record.    There 
was  no  further  communication  until  July  15,  when 
this   plaintiff   wrote   to    Miller    as    follows:     "We 
have  no  reply  to  our  letter  asking  for  statement  and 
copy  of  mortgage  of  Hopkins  to  Rector  &  Wilhelmy 
Co.  et  aL,  and  only  to-day  obtained  copy  of  mortgage, 
from  which  we  learn  the  way  in  which  it  is  drawn. 
We  are  surprised  at  this,  for   it  is  nothing  more 
nor  less  than  an   assignment   with    preference,  and 
this,    under    Iowa's    law,    we    understand    to    be 
void.     In    order    to     protect    ourselves,    we    are 
forced  to  go  in  as  attaching  creditors,  which  we  do, 
and  ask  you  to  return  Hopkins'  note  to  him,  and  not 
act  further  for  us  in    the  case."    The  question  is 
whether  this  plaintiff,  with  knowledge  of  the  facts, 
ratified  the  taking  of  this  mortgage  in  its  behalf.    By 
the  telegram  from  Miller,  it  was  simply  informed  that 
he  had  taken  security,  without  any  mention  of  the 
kind,  of   security.     Had  plaintiff  known  the*  facts, 
surely  the  answer,  "Tour  action  0.  K.,"  would  evi- 
dence an  approval;  but,  based  as  it  was,  upon  no  other 
information  than  that  security  had  been  taken,  and 
coupled  with  a  request  for  "full  particulars,"  we  think 
that  telegram  cannot  be  construed  as  an  acceptance 
of  the  mortgage.    The  same  is  true  as  to  plaintiff's 
letter  of  July  5,  as  that  was  written  before  the  receipt 
of  Miller's  letter  of  the  same  date.    That  letter  shows 
quite  clearly  that  plaintiff  desired  full  information 
before  accepting  or  rejecting  the  security  which  Miller 
had  taken.    After  the  receipt  of  Miller's  letter  of  July 
5,  which  did  convey  substantially  all  the  facts,  plaint- 
iff neither  said  nor  did  anything  that  is  claimed  to  be 
an  acceptance  of  the  mortgage,  but  on  the  fifteenth, 
after  a  copy  of  the  mortgage  was  procured,  expressly 
repudiated  it. 


May  18961  Bradlbt  &  Co.  v.  HopKure.  31S 

rV.  The  remaining  contention  is  whether  the 
court  erred  in  finding  that  said  chattel  mortgage  was 
in  fact  a  general  assignment  for  the  benefit  of  credit- 
ors. In  Bank  v.  Crittenden,  66  Iowa,  240  (23  N.  W. 
Rep.  646),  it  is  said:  "It  is  settled  by  the  cases  that 
the  question  whether  such  conveyance  should  be 
regarded  as  an  assignment  for  the  benefit  of  creditors, 
or  a  mortgage  for  the  security  of  particular  debts,  is 
to  be  determined  by  the  intention  of  the  parties, 
as  it  may  be  ascertained  from  the  circumstances 
of  the  transaction.  If  the  conveyance  is  to  a 
trustee,  and  the  debtor  intends  to  divest  himself, 
not  only  of  the  title  to  the  property,  but  of  all  control 
over  it;  if  it  is  intended  as  an  absolute  conveyance 
of  all  his  property  and  is  made  for  the  purpose  of 
securing  a  distribution  of  its  proceeds  among  his 
creditors,  or  a  portion  of  them, — in  legal  effect,  it  is 
an  assignment  for  the  benefit  of  creditors,  no  matter 
what  name  or  designation  the  parties  may  have  given 
it.  On  the  other  hand,  if  the  intention  of  the  debtoi 
is  merely  to  secure  his  debt  to  one  or  more  of  hi? 
creditors,  and  the  conveyance  is  not  intended  as  an 
absolute  disposition  of  his  property,  but  he  reserves 
to  himself  a  right  therein,  the  conveyance  will  be 
treated  as  a  mortgage,  even  though  the  debtor  is 
insolvent  at  the  time,  and  it  covers  all  his  property, 
and  but  a  portion  of  his  debts  are  secured  by  it." 
Looking  to  the  circumstances  of  the  transaction  to 
ascertain  the  intention  of  the  defendants,  we  find 
that  they  were  not  in  fact  insolvent  at  the  time  they 
executed  this  mortgage.  The  evidence  shows  that 
the  stock  of  merchandise  covered  by  the  mortgage 
was  worth  two  thousand  six  hundred  and  fifty  dol- 
lars, and  that  they  had  accounts  to  the  amount  of  six 
hundred  and  ninety-six  dollars,  notes  amounting  to 
between  one  thousand  dollars  and  one  thousand  five 
hundred  dollars,  and  other  property  worth  at  least 
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one  hundred  and  fifty  dollars.  Allowing  for  all  the 
depreciation  warranted  by  the  evidence,  the  assets,  we 
think,  were  fully  worth  four  thousand  four  hundred 
and  fifty  dollars.  The  indebtedness  provided  for  in 
the  mortage  is  three  thousand  two  hundred  and  eighty 
dollars,  and  the  claims  of  the  three  creditors  not 
included  therein,  amounted  to  four  hundred  and  twenty 
dollars,  making  a  total  indebtedness  of  about  three 
thousand  seven  hundred  dollars.  Parlin,  Orendorf  & 
Martin  are  said  to  be  creditors  to  the  amount  of  one 
thousand  three  hundred  dollars,  but  this  charge  was 
for  goods  sent  to  be  sold  on  commission,  but  little,  if 
any,  of  which  has  been  sold.  Said  goods  were  not  in  the 
building  where  the  mortgaged  property  was  kept,  and 
were  not  included  in  the  mortgage,  nor  do  we  include 
them  in  our  estimate  of  the  assets.  They  belong  to 
Parlin,,  Orendorf  &  Martin.  We  do  not  think  the 
defendants  were  in  fact  insolvent,  nor  do  we  think 
they  executed  the  mortgage  believing  themselves  to 
be  insolvent,  or  in  contemplation  of  insolvency.  They 
testified  that  they  expected,  at  the  time  they  gave  the 
mortgage,  to  continue  the  business,  and  to  be  able  to 
pay  their  creditors  in  a  few  weeks,  and  in  this  they 
are  corroborated  by  the  circumstances.  True,  W. 
W.  Hopkins  testified  that,  when  Mr.  Miller  came  to 
take  possession  for  the  mortgagees  who  had  ratified 
the  mortgage,  they  turned  over  all  the  property 
to  Miller  except  the  notes,  horse,  wagon,  and 
buggy,  and  closed  their  doors  so  far  as  they  were 
concerned,  and  quit  business.  This,  it  will  be 
observed,  was  on  the  day  that  Mr.  Miller  demanded 
possession  on  behalf  of  the  creditors,  and  not 
on  the  day  when  the  mortgage  was  executed.  Another 
fact,  showing  the  intention  of  the  defendants  is,  that 
they  did  not  include  all  their  property  in  the  convey- 
ance, but  withheld  therefrom  said  notes,  accounts,  and 
other  property,  worth  some  one  thousand  five  hundred 
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dollars.  When  the  mortgage  proper,  was  taken  from 
them,  they  turned  over  to  Mr.  Miller  the  six  hun- 
dred and  ninety-six  dollars  in  accounts,  for  the 
benefit  of  the  creditors,  and  gave  to  plaintiffs  Bradley 
&  Co.,  two  hundred  and  ninety  dollars  of  said  notes, 
and  an  order  on  the  bank  for  any  surplus  that  might 
remain  from  four  hundred  dollars  of  said  notes 
pledged  as  collateral  for  two  hundred  dollars,  as 
further  security  to  Bradley  &  Co.  Only  three  cred- 
itors were  omitted  from  the  mortgage,  namely:  The 
bank,  two  hundred  dollars,  for  which  it  held  four  hun- 
dred dollars  of  said  notes;  Tollerton  &  Stetson,  forty 
dollars;  and  D.  M.  Osbom,  one  hundred  and  eighty 
dollars.  We  do  not  think  it  can  be  said,  "from  the 
circumstances  of  the  transaction,"  that  the  intention 
of  the  defendants,  in  the  execution  of  this  mortgage, 
was  such  as  to  make  it,  in  legal  effect,  an  assignment 
for  the  benefit  of  creditors.  We  are  convinced,  that 
it  was  their  intention  to  thereby  merely  secure  the 
creditors  named,  with  the  expectation  of  continuing 
in  the  business,  and  of  redeeming  the  property  from 
the  pledge,  and  paying  all  their  debts.  Entertaining 
this  view,  we  think  the  district  court  erred  in  holding 
said  mortgage  to  be  a  general  assignment  for  the 
benefit  of  creditors,  and  that  the  judgment  of  the  dis- 
trict court  should  be  affirmed  upon  the  appeal  of 
David  Bradley  &  Co.,  and  reversed  in  both  cases  on 
the  appeal  of  the  interveners. 
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R.  ft.  Brown  v.  D.  L.  Wilson,  Appellant, 

Land  Sale  Commlssioii.  One  who  was  employed  to  effect  an  exchangee 
of  property,  complies  with  the  contract  by  procuring  a  person 
with  whom  a  contract  of  exchange  is  made,  and  who  is  able  and 
willing  to  make  the  exchange;  and  is  entitled  to  commission 
though  the  sale  is  not,  through  fault  of  the  principal,  consum- 
mated. 

Appeal  from  Buena  Vista  District  Court. —  Hon.  Lot 
Thomas,  Judge. 

Monday,  May  18, 1896. 

Action  to  recover  five  hundred  dollar,  alleged  to 
be  an  agreed  commission  for  procuring  a  purchaser  or 
effecting  an  exchange  of  certain  real  estate  for  other 
property.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff  for  the  amount 
claimed.    Defendant  appeals — Affirmed. 

T.  D.  Higgs  and  Charles  D.  Goldsmith  for  appel- 
lant. 

A.  D.  Bailie  and  C.  A.  Irwin  for  appellee. 

BoTHBOOK,  C.  J. — I.  The  plaintiff  introduced  evi- 
dence tending  to  show  that  there  was  an  oral  contract 
piade  between  the  parties,  as  alleged  in  the  petition, 
4nd  that  he  had  performed  his  undertaking  by  pro- 
curing a  contract  exchanging  the  defendant's  prop- 
erty for  land  in  the  state  of  Tennessee.  At  the  close 
of  the  introduction  of  the  evidence  on  the  part  of  the 
plaintiff,  the  defendant  made  a  motion  to  the  court 
to  direct  a  verdict  for  the  defendant  on  the  following 
grounds:  (1)  There  is  no  evidence  of  an  express  con- 
tract to  pay  the  commissions,  as  alleged  in  plaintiff's 
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petition.  (2)  There  is  a  failure  of  the  evidence,  for 
that  there  is  no  evidence  that  the  proposed  purchaser 
procured  by  Brown,  the  plaintiff,  was  able  and  willing 
and  ready  to  perform  the  contract  of  purchase  on  his 
part.  (3)  There  is  a  failure  of  the  evidence,  on  the 
ground  that  there  is  no  evidence  whatever  to  prove, 
or  that  tends  to  prove,  that  any  sale  has  ever  been 
completed  by  the  parties.  This  motion  was  over- 
ruled. The  defendant  then  introduced  his  evidence, 
and  the  plaintiff  introduced  rebutting  evidence,  and 
the  cause  was  submitted  to  the  jury,  with  the  result 
above  stated.  The  only  error  assigned  with  suflScient 
exactness  to  entitle  the  defendant  to  be  heard  in  this 
court  is  the  overruling  of  the  motion  to  direct  a  ver- 
dict. It  is  true  that  errors  are  properly  assigned  as  to 
an  instruction  given  by  the  court  to  the  jury,  and  to 
the  refusal  to  give  instructions  requested  by  the 
defendant.  But  these  last-named  assignments  have 
not  been  argued  and  will  not  be  considered.  We  may 
say,  however,  in  this  connection,  that  the  instruc- 
tions given  embrace  every  proper  question  in  the  case 
and  they  embody  correct  rules  of  law  to  be  observed 
by  the  jury.  There  was  no  error  in  the  matter  of  the 
charge  to  the  jury. 

II.  The  only  question  proper  to  be  considered  is, 
whether  the  court  erred  in  overruling  the  motion  to 
direct  a  verdict  for  the  defendant.  We  will  not  review 
the  testimony  of  the  witnesses.  It  is  enough  to  say 
that  the  evidence  fully  warranted  the  jury  in  finding 
that  the  parties  entered  into  the  contract,  as  alleged 
in  the  petition,  and  that  the  plaintiff  complied  with 
the  same  by  procuring  a  person  with  whom  a  contract 
of  exchange  of  property  was  made,  and  that  the  person 
so  procured  was  able  and  willing  to  carry  out  the  pro- 
visions of  said  contract.  The  court  instructed  the 
jury,  in  substance,  that,  under  such  a  state  of  facts, 
there  should  be  a  verdict  for  the  plaintiff.    In  Cassady 
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V,  Seeley,  69  Iowa,  509  (29  N.  W.  Rep.  432),  it  is 
said:  "We  understand  the  law  to  be  that,  if  an  agent 
or  broker  is  employed  to  sell  property  at  a  stated  price, 
and  he  finds  a  customer  who  is  able  and  willing  to 
take  the  property  at  that  price,  and  upon  the  stated 
terms,  he  is  entitled  to  compensation,  whether  a  sale 
is  effected  or  not."  The  evidence  in  this  case  tends 
strongly  to  show  that  the  plaintiff  fully  complied  with 
his  contract,  and  if  the  exchange  of  property  was  not 
completed,  it  was  by  reason  of  the  fault  of  defendant. 
The  judgment  of  the  district  court  is  affirmed. 


Hannah  M.  Cot  ant  v.  A.  N.  Hobson,  Judge. 

In  contempt  proceedings  for  violation  of  an  injunction  against  the 
sale  of  liquors,  an  afljdavit  showed  that  on  Sunday,  defendant 
was  in  his  saloon,  and  passed  beer  out  of  a  broken  window,  to 
men  who  drank  it;  that  afllant  went  to  such  window,  and  saw 
defendant  secreting  himself;  that  when  seen,  he  went  into  the 
front  part  of  the  saloon;  and  that  affiant  went  to  the  front  end  of 
the  saloon,  and,  looking  in,  saw  defendant  was  the  only  person 
there.  Held,  that  the  evidence  showed  a  violation  of  the  injunc- 
tion, though  the  act  was  done  by  one  running  a  saloon  under  the 
"Mulct  Law"— for  Acts  Twenty-flfth  General  Assembly,  chapter 
62,  provides  that  the  place  for  sales  "shall  not  be  open  at  all,  nor 
shall  sales  be  made  on  Sunday." 

Monday,  May  18, 1896. 

Certiorari  to  the  defendant,  as  judge  of  the  dis- 
trict court  of  Chickasaw  county,  Iowa.  One,  Fred 
Herring,  was,  on  a  proceeding  in  said  court,  enjoined 
from  selling  intoxicating  liquors.  Plaintiff  filed  an 
information  in  the  district  court,  charging  a  violation 
of  the  injunction.  On  the  hearing  before  the  defend- 
ant^ HeiTing  was  adjudged  not  guilty,  and  discharged. 
Because  of  alleged  illegalities  in  the  proceedings,  the 
writ  in  this  proceeding  issued^  and  a  return  thereto 
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has  been  made.     The  questions  presented  will  be 
noticed  in  the  opinion. — Reversed. 

J.  H.  Powers  for  petitioner. 

No  appearance  for  appellee. 

Granger,  J. — The  information  charged  the  viola- 
tion of  the  injunction  by  the  selling  of  intoxicating 
liquors  in  New  Hampton,  in  Chickasaw  county.  The 
return  to  the  writ  shows  that  at  the  trial  of  the  infor- 
mation the  parties  stipulated  that  Herring  was  con- 
ducting his  saloon  under  the  provisions  of  chapter  62, 
Acts  Twenty-fifth  General  Assembly,  and  that,  if  he 
was  guilty  of  contempt,  it  consisted  in  his  selling  in 
violation  of  the  act.  The  testimony  considered  is  set 
out  in  the  return,  consisting  of  affidavits.  Two  affi- 
davits were  offered,  and  the  offer  refused,  which 
refusal  is  one  of  the  illegalities  charged.  Section  3, 
chapter  66,  Acts  Twenty-first  General  Assembly,  pro- 
vides that,  in  a  proceeding  for  contempt  for  the  viola- 
tion of  an  injunction  against  the  sale  of  liquors,  the 
evidence  "may  be  in  the  form  of  affidavits,  or  on 
demand  of  either  party  the  witnesses  shall  be  brought 
before  the  court  for  examination."  It  is  said  in 
argument  that  the  refusal  of  the  two  affidavits 
mentioned  above  was  before  there  was  a  demand  that 
the  witnesses  be  produced  in  open  court  for  examina- 
tion. The  return  shows  that  after  the  objection  to 
the  affidavits,  and  the  demand,  the  affidavits  were 
offered  and  rejected.  It  is  not  contended  that  such  a 
proceeding  was  illegal. 

II.  The  affidavit  shows,  without  dispute,  that  on 
Sunday,  Herring  was  in  his  saloon,  and  that  he  passed 
beer  out  of  a  broken  window,  in  the  back  of  the 
saloon,  to  two  men.  The  beer  was  seen  to  be  handed 
out  of  the  window  to  the  two  men  who  drank  it,  and 
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the  witness  went  up  to  the  broken  window,  and  saw 
Herring  in  the  act  of  secreting  himself  from  view; 
that  when  seen  he  straightened  up,  and  went  into  the 
front  part  of  the  saloon;  and  that  witness  went  to 
the  front  end  of  the  saloon  and  looked  in,  and  Her- 
ring was  the  only  person  there.  The  return  shows, 
that  the  judge  thought  the  evidence  insuflBcient  to 
establish  the  guilt  of  Herring,  and  of  such  finding 
there  is  complaint.  It  seems  to  us  that,  with  this 
direct  and  undisputed  evidence,  the  guilt  was  clearly 
established.  One  of  the  provisions  of  the  act  of  the 
Twenty-fifth  General  Assembly  is,  that  the  place  for 
sales  "shall  not  be  open  at  all,  nor  shall  sales  be  made 
on  the  first  day  of  the  week,  commonly  called  Sun- 
day." It  is  also  provided  by  the  act,  that  when  any 
conditions  of  the  act  shall  be  violated  the  act  shall 
cease  to  operate  as  a  bar,  and  persons  engaged  in  sell- 
ing, as  contemplated  by  the  act,  shall  be  liable  to  all 
the  penalties  provided  for  in  chapter  6,  title  11,  of  the 
Code,  and  acts  amendatory  thereto.  We  regard  the 
showing  as  conclusive,  that  the  saloon  was  open  on 
Sunday,  and  sales  were  made  of  beer,  or  it  was  given 
away,  which,  in  either  event,  was  a  violation  of  the 
law.  The  rule  of  the  district  court  in  discharging  the 
accused,  is  bbvbbsbd. 
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A.  MoCandless,  Assignee,  v.  John  L.  Hazbn,  Sheriff,  1?*—? 
Etc.,  Appellant. 

General  Araf gnment:    d^solyenot  defined.    One  who  is  unable  to 
meet  his  just  obligations  in  due  course  of  trade,  and  who  is  unable 

1  to  proceed  in  business  without  making  some  arrangement  with 
his  creditors,  is  insolvent,  within  Code,  section  2115,  providing  for 
assignments  by  insolvents  for  the  benefit  of  creditors. 

Collateral  attack.    An  assignment,  regular  on  its  face,  cannot 
4    be  collateraUy  attacked. 

Fraud:  Evidence.  A  transfer  by  an  insolvent  debtor  to  his  brother, 
a  few  days  before  making  a  general  assignment,  will  not  be 
declared  fraudulent,  as  against  creditors,  where  it  appears  that  it 
3  was  made  pursuant  to  a  prior  promise  to  indemnify  such  brother 
against  liability  as  a  surety,  and  where  there  was  no  evidence  that, 
at  the  time  for  the  transfer,  the  debtor  intended  to  assign. 

Appeal:    argument  of  assignment.     Assignments  of  error  not 

2  argued  in  the  briefs,  are  waived. 

Dsemsr,  J.,  took  no  part. 

Appeal  from  Pottawattamie  District  CouH. — Hon.  H.  E 
Deemer,  Judge. 

Monday,  May  18,  1896. 

Plaintiff,  as  assignee  of  one  August  Meyer,  brings 
this  action  of  replevin,  for  certain  personal  property, 
against  the  defendant,  as  sheriff  of  Pottawattamie 
county,  Iowa,  who  held  the  same  by  virtue  of  a  levy 
under  a  writ  of  attachment  issued  out  of  the  oflSce  of 
the  clerk  of  the  district  court  of  said  county,  in  a 
case  pending  in  said  court,  wherein  Sears,  Frizzel  & 
Co.,  were  plaintiffs,  and  August  Meyer  was  defendant. 
It  appeara  that  said  Meyer  had  on  August  17,  1893, 
made  a  general  assignment  for  the  benefit  of  cred- 
itors,* and  appointed  plaintiff  his  assignee.  Said 
assignee  qualified,  and  took  possession  of  the  assigned 
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property;  and  thereafter,  on  August  20,  1893,  said 
writ  of  attachment  was  sued  out,  and  the  goods  taken 
from  the  assignee,  thereunder.  Prior  to  the  com- 
mencement of  this  action,  a  proper  notice  of  owner- 
ship was  served  upon  the  defendant.  The  defendant, 
in  his  answer,  alleges  that  said  August  Meyer  and  his 
brother,  conspired  together  for  the  purpose  of  cheat- 
ing and  defrauding  said  Sears,  Frizzel  &  Co.,  and  other 
creditors,  and  that  said  August,  without  consideration, 
conveyed  to  his  brother,  Theodore  Meyer,  books  of 
account  and  accounts  to  the  amount  of  one  thousand 
dollars,  and  all  the  real  estate  and  personal  prop- 
erty said  August  was  possessed  of;  that  said  assign- 
ment was  made  fraudulently  and  without  consideration 
and  for  the  purpose  of  cheating  and  defrauding  his 
creditors,  and,  in  pursuance  of  such  fraudulent  con- 
spiracy, plaintiff  accepted  said  assignment.  The 
cause  was  tried  to  a  jury,  and  at  the  conclusion  of  the 
evidence  the  court  sustained  a  motion  directing  a  ver- 
dict for  plaintiff.  Defendant  excepted  and  appeals. — 
Affirmed.- 

Turnery  Smith  &  Gullison  for  appellant. 

Benjamin  &  Preston  for  appellee. 

KiNNE,  J.  -I.    Appellant's  first  contention  is  that 
August  Meyer  was  not  insolvent,  and  hence  could  not 
make  a  valid  assignment  for  the  benefit  of  his  creditors. 
Our  statute  reads:    "No  general    assignment 
1  of  property  by  an  insolvent,  or  in  contempla- 

tion of  insolvency,  for  the  benefit  of  creditors, 
shall  be  valid,  unless  it  be  made  for  the  benefit 
of  all  his  creditors  in  proportion  to  the  amount  of 
their  respective  claims."  Code,  section  2115.  Meyer 
was,  as  the  evidence  clearly  shows,  unable  to  meet  his 
just  obligations  according  to  the  usage  of  trade,  and 
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unable  to  proceed  with  his  business  without  making 
some  general  arrangement  with  his  creditors.  Under 
our  holdings,  this  constituted  insolvency,  so  as  to  justify 
the  making  of  an  assignment  for  the  benefit  of  cred- 
itors. Savery  v.  Spaulding,  8  Iowa,  240.  See  State  v, 
Cadwell,  79  Iowa,  473  (44  N.  W.  Rep.  711). 

II.     Exception  was  taken  to  the  ruling  of  the 

court  admitting  in  evidence  the  notice  of  ownership, 

and  an  assignment  of  error  is  based  thereon. 

2  As,  however,  said  assignment  is  not  argued,  we 
do  not  consider  it. 

in.    It  is  contended  that  the  facts  show  that  the 

assignment  was  fraudulently  made,  with  the  intent  of 

especially   benefiting   the    assignor's    brother    and 

another  creditor.    A  day  or  two  prior  to  mak- 

3  ing  the  assignment,  August  Meyer  did  transfer 
certain  property  to  his  brother,  to  secure  him 

against  liability  as  a  surety.  This  he  had  a  right  to 
do,  especially  as  the  transfer  was  made  in  part  in  ful- 
fillment of  a  promise  made  to  the  brother,  at  the  time 
he  became  surety,  that  whenever  he  (Theodore) 
demanded  security,  he  (August)  would  give  it.  Noth- 
ing appears  from  which  it  can  be  said  that,  when 
August  Meyer  made  these  transfers  to  his  brother,  he 
had  in  contemplation  the  making  of  an  assignment 
for  the  benefit  of  his  creditors.  The  argument  seems 
to  be  that  by  reason  of  the  transfers,  and  the  assign- 
ment thereafter  made,  the  brother  would  reap  a  ben- 
efit at  the  expense  of  other  creditors.  There  is  no 
evidence  from  which  it  can  be  said  that  there  was 
any  fraudulent  conspiracy  between  August  Meyer  and 
Theodore  Meyer,  to  which  plaintiff  was  in  any  way  a 
party,  or  for  which  he  can  be  chargeable.  When  the 
property  was  attached  it  was  in  the  custody 

4  of  the  law.    Shoe  Co.  v.  Mercer^  84  Iowa,  541  (51 
N.  W.  Rep.  415).    The  assignment   was,    on 

its   face,  regular,  and  it  could  not  be  collaterally 
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• 
attacked.  If  Theodore  Meyer  has  possession  of  prop- 
erty which  in  law  passed  by  the  assignment,  and  if, 
as  defendant  contends,  the  assignee  has  been  derelict 
in  failing  to  attempt  to  secure  said  property  for  the 
benefit  of  his  assignor's  estate,  a  very  plain  remedy  is 
open,  under  the  statute,  to  compel  the  assignee  to  per- 
form his  duty.  Code,  section  2123.  The  defendant 
failed  to  establish  his  defense. 

We  have  not  discussed  the  facts  in  deta.il,  discov- 
ering no  good  reason  for  so  doing. — Affijimed. 

Deemer,  J.,  took  no  part. 


Marshall  &  Sharp  v.  0.  D.  Westrope,  Appellant. 

Reformation.    In  the  course  of  negotiations  for  the  purchase  of  cer- 
tain machinery,  which  were  not  then  complete,  defendant  offered 
plaintiff  to  assign  and  guaranty  certain  accounts  held  by  defend- 
1    ant  for  stallion  service.    All  parties  understood  that  the  persons 
1 119  318  against  whom  said  accounts  were  held,  were  not  to  pay  them, 

I  98  324i  unless  the  mares  served  for  them  proved  with  foal.    Later  on, 

'^=1  defendant  directed  plaintiff  to  ship  tlie  machinery,  and  sent  an 

1 126  fro  2    assignment  of  accounts,  together  with  a  paper  made  in  duplicate, 

which  provided  that  plaintiff  should  take  the  accounts  in  full  sat- 
isfaction of  the  machinery,  and  in  which  defendant  undertook 
"that  all  foals  not  paid  for,    *    ♦    *    he  will  pay  such  accounts 
remaining  unpaid."    He  requested  plaintiff  to  sign  the  papers,  to 
7    keep  one  and  send  him  the  other,  and  they  did  both,  and  shipped 
the  machinery.    Most  of  the  accounts  were  not  collected,  because 
of  failure  to  get  colts,  and  defendant  refusing  to  make  good  this 
shortage,  an  action  at  law  was  begun,  charging  that  plaintiff's 
signature  had  been  obtained  by  fraud,  and  a  breach  of  an  implied 
4    warranty  that  said  accounts  were  subsisting  and  enforceable.    In 
course  of  the  action  an  equitable  petition  was  filed,  asking  the 
.  writing  to  be  reformed,  because  the  word  "foals"  had  been  put 
into  the  writing,  in  place  of  the  word  "accounts,"  either  by  mutual 
mistake,  or  mistake  on  their,  and  fraud  on  part  of  defendant. 
10    The  latter  denied  that  he  forwarded  the  paper  with  intent  to 
induce  plaintiff  to  believe  that  it  was  in  accord  with  said  first 
negotiations.    Tit  Uh 

a.  While  all  parties  contemplated,  during  the  first  negotiation, 
that  defendant  would  make  good  all  accounts  not  paid, 

7  without  reference  to  why  they  were  not  paid,  the  written 

contract,  made  later,  cannot  be  reformed  to  express  said 

9  negotiations,  because  it  never  got  beyond  negotiation,  and 

never  ripened  into  a  mutual  agreement. 

b.  The  contract  forwarded  for  signature  was  not  a  following 
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9  up  of  said  negotiations,  but  a  new  proposition,  which  plaint- 

iff was  at  liberty  to  accept  or  reject.  ' 

c.  While  a  writing  will  be  reformed  to  express  the  real  agree- 
ment, where,  by  reason  of  mutual  mistake  of  law,  fact  or 
both,  or  such  mistake  on  part  of  one  and  fraud  on  part  of 

8  the  other,  the  actual  agreement  arrived  at  is  so  written  as 

not  to  express  that  agreement,  there  can  be  no  reformation 
here,  because,  first,  the  only  agreement  was  the  one  signed 
by  the  parties,  and  if  that  fails  to  express  the  intention  of 
all  parties,  there  never  was  a  contract  entered  into,  and, 
hence,  nothing  to  reform  or  reform  to.    Second,  the  proof 

8  does  not  establish  any  fraud  to  have  been  committed  by 

defendant.     7  hit  c/,  it  is  not  a  case  of  mutual  agreement, 

5  that  defendant  should  stand  good  for  all  accounts,  and  in 
writing  it  out,  using  "foals"  in  place  of  "accounts,"  owing 

6  to  a  mistaken  belief  that  one  was  as  broad  as  the  other— in 
which  case  equity  would  relieve— but,  at  best,  a  case  in 
which  it  was  agreed  that  defendant  should  make  good  all 
unpaid  accounts  for  foals  which  were  gotten,  because  the 
parties  mistakenly  believed  that  the  true  construction  of 
such  an  agreement  as  they  desired  to  and  did  make,  would 
make  defendant  responsible  for  unpaid  accounts,  whether 
foals  were  gotten  or  not     Fourth,  equity  mil  relieve  where 

.  5  mistake  induces  the  use  of  words  which  do  not  state  the  real 

agreement,  but  it  cannot  interfere  because  one  misunder- 

6  stood  the  legal  effect  of  a  contract  which  he  knew  he  was 

making,  and  as  to  which  effect   both  parties  had  equal 

means  of  knowledge. 

d.  Aside  from  the  fact  that  no  fraud  appears,  plaintiff  can 
have  no  relief,  because  of  his  own  negligence,  in  a  case 
where  he  signs  a  writing  sent  him  for  signature,  having  the 

10  same  means  of  ascertaining  its  legal  effect  that  the  sender 

has. 
Appeal.    In  the  absence  of  an  assignment  of  error,  a  ruling  of  tlie 
3    trial  court  sustaining  a  demurrer  in  an  equitable  action,  cannot  be 
reviewed  on  appeal. 

Appeal  from  Shelby  District  Court. — Hon.  A.  B.  Thor- 
NBLL,  Judge. 

Monday,  May  18,  1896. 

Suit  in  equity  to  reform  a  contract  of  assignment 
of  certain  accounts  made  by  defendant  to  plaintiffs, 
and  to  recover  on  the  contract  so  reformed  the  sum 
of  two  hundred  and  seventy  dollars,  being  the  value 
of  certain  machinery  delivered  by  plaintiffs  to  defend- 
ant in  consideration  of  the  assignment.  The  defend- 
ant  admitted    the   receipt   of   the    machinery,  the 
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,  assignment  of  the  accounts,  and  a  certain  modifica- 
tion of  the  contract  of  assignment,  but  denied  each 
and  every  other  claim  of  plaintiffs.  He  also  pleaded 
an  election  of  remedies  on  the  part  of  plaintiffs,  by 
which  they  confirmed  and  elected  to  stand  on  the 
original  contract  as  made.  There  was  a  trial  to  the 
court,  and  judgment  and  decree  for  plaintiffs. 
Defendant  appeals.— -B6t;er5^. 

^mith  &  Cullison  for  appellant. 

Nash^  Phelps  &  Hosier  for  appellees. 

Dbbmee,  J.  -In  the  year  1891,  plaintiffs,  a  co-part- 
nership, were  engaged  in  selling  farm  machinery  at 
the  town  of  Audubon.  Defendant  had  for  a  number 
of  years  prior  thereto,  been  managing  and  conducting 
a  farm  in  Audubon  county  for  his  father.  On  or  about 
March  1,  he  moved  onto  a  farm  of  his  own,  in  Shelby 
county,  intending  to  cultivate  it  for  his  own  use  and 
benefit.  Desirous  of  purchasing  some  farm  imple- 
ments, he  visited  plaintiffs'  place  of  business,  with  the 
avowed  intention  of  securing  the  same.  It  appears 
that  the  defendant  was  the  owner  of  a  stallion,  which 
was  "stood''  for  the  season  of  1890,  in  Montgomery  or 
Cass  counties,  by  an  agent  of  defendant,  under  an 
arrangement  by  which  the  parties  who  received  the 
services  of  the  stallion  were  to  pay  a  certain  amount 
therefor  in  the  event  the  mares  bred  to  him  were  got 
with  foal;  otherwise,  nothing  should  be  paid.  The 
defendant  was  the  owner  of  certain  claims  for  services 
resulting  from  the  use  of  the  stallion,  which  he  pro- 
posed to  transfer  to  plaintiffs  for  the  farm  machinery 
he  desired  to  purchase.  No  agreement  was  reached 
at  the  first  interview,  but  it  was  arranged  that  defend- 
•ant  should  see  if  he  could  purchase  the  machinery  of 
some  other  person  at  a  lower  price,  and,  if  not,  it  was 
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supposed  that  the  negotiations  would  be  renewed. 
About  March  27,  the  defendant  wrote  plaintiffs  a  lettei 
of  which  the  following  is  a  copy:  ''Marshall  &  Sharp: 
I  can  make  the  trade  in  Harlan,  but  they  are  not  so 
low  in  price  as  you  are.  Jones  would  not  make  the 
price  he  stated  and  furnish  the  goods  he  named. 
Inclosed  find  assignment  for  same.  Please  sign  and 
date,  and  keep  one,  and  send  me  one,  and  let  me 
know  by  return  mail,  because  I  will  want  to  know  at 
once  if  the  deal  is  closed.  I  would  come  over,  but  my 
house  burned  to  the  ground  last  Saturday  night,  and 
I  cannot  leave.  Very  truly,  0.  D.  Westrope."  In  this 
letter  was  inclosed  a  contract  for  the  plaintiffs'  signa- 
ture, the  material  parts  of  which  are  as  follows: 
1  After  stating  that  plaintiffs  had  sold  certain 

machinery  to  defendant,  it  recites:  "That,  as 
payment  therefor,  the  said  0.  D.  Westrope  enters  into 
and  does  hereby  assign  and  transfer  to  said  Marshall 
&  Sharp  the  following  accounts  for  services  of  the 
stallion  named  General  Duke,  in  the  year  1890,  to-wit: 
[Here  follows  a  list  of  the  accounts,  with  the  amounts 
of  each  set  out,  aggregating  the  sum  of  three  hundred 
dollars.  The  said  Marshall  &  Sharp  taking  and  accept- 
ing said  accounts  in  full  satisfaction  of  said  claim;  the 
said  0.  D.  Westrope  hereby  agreeing  that  all  foals  not 
paid  for  by  July  1,  1891,  that  he  will  pay  to  said  Mar- 
shall &  Sharp  such  account  remaining  unpaid,  and 
said  account  so  paid  by  him  to  be  reassigned  to  him. 
Marshall  &  Sharp.  0.  D.  Westrope,  Dated  at  Audu- 
bon, la.,  March  28, 1891."  These  contracts  were  signed 
by  appellees  as  indicated,  and  one  of  them  (there  being 
two)  was  returned  to  appellant,  and  the  other  retained 
by  appellees.  Afterwards  one  of  the  articles  called 
for  by  the  contract  was  substituted  by  another,  and  all 
the  goods,  with  the  substitute  named,  were  shipped  to 
the  appellant.  But  three  of  the  mares  served  to 
appellants'  horse  proved  to  be  with  foal,  and  appellees 
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received  but  thirty  dollars  from  the  accounts  so 
assigned.  The  other  accounts  never  matured,  because 
the  mares  did  not  prove  to  be  with  foal. 
The  appellant,  being  called  upon  to  make 
payment  of  the  balance  of  the  purchase  price, 
refused,  claiming  that  he  had  fully  performed  his  con- 
tract. The  appellees  thereupon  instituted  an  action 
at  law  against  the  appellant,  alleging  (1)  that  appel- 
lant had  procured  its  signature  to  the  contract  by 
fraud  and  misrepresentation;  (2)  that  there  was  an 
implied  warranty  in  the  sale  of  the  accounts,  to  the 
effect  that  they  were  subsisting  and  enforceable 
against  the  parties  whose  accounts  they  purported  to 
be;  and  (3)  that  appellant  received  the  property  with- 
out any  consideration  therefor  having  been  paid  by 
him.  The  appellant  made  an  issue  of  fact  on  the  first 
claim,  and  demurred  to  the  second  and  third.  The 
demurrer  was  sustained  as  to  the  third,  and 
2  overruled  as  to  the  second.  Defendant  there- 
upon answered  the  second,  pleading  that,  under 
the  arrangements  had  with  those  who  secured  the  ser- 
vices of  his  stallion,  it  was  agreed  that  nothing  should 
be  paid  unless  the  mares  were  got  with  foal;  that 
plaintiffs  knew  of  this  arrangement  when  they 
accepted  the  assignment  of  the  accounts.  Thereupon 
plaintiffs  amended  their  petition  by  adding  another 
count,  in  which  they  claimed  that,  by  mutual  mis- 
take, or  by  mistake  on  their  part  and  fraud  on  defend- 
ant's, the  words  "foals"  was  inserted  in  that  part  of 
the  contract  containing  the  guaranty,  instead  of  the 
word  "accounts";  and  they  asked  that  the  mistake 
be  corrected,  and  the  contract  reformed.  A  motion 
was  then  filed  by  defendant,  attacking  the  petition  on 
the  ground  of  misjoinder.  This  motion  was  sustained, 
but  plaintiffs  were  permitted  to  file  this  last  count 
as  an  independent  action  in  equity.  Certain  plead- 
ings were    filed  attacking    this  equitable  pleading. 
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which  need  not  be  referred  to,  and  finally  the  defendant 
answered,  admitting  the  receipt  of  the  goods,  as 
alleged,  but  denying  the  fraud  and  mistake.  He  also 
pleaded  that  plaintiffs,  by  the  institution  of  the  law 
action,  had  confirmed  the  contract,  and  elected  to 
stand  thereon,  and  that  they  could  not  now  be  allowed 
to  repudiate  it;  and  that  the  contract  was  merged  in 
a  judgment,  by  which  the  rights  of  the  parties  were 
fully  determined.  Defendant  also  pleaded  that  plaint- 
iffs, with  full  knowledge  of  the  contents  of  the  written 
contract,  and  that  the  word  "foals"  was  used  therein, 
confirmed  the  same,  and  elected  to  stand  by  the  con- 
ditions thereof.  The  plaintiffs  filed  a  reply,  denying 
this  last  claim  of  defendant,  and  also  filed  a  demurrer 
to  that  part  of  the  answer,  pleading  an  election  and 
confirmation.  This  demurrer  was  submitted  with  the 
case,  and  the  court,  in  rendering  the  decree,  sustained 
the  demurrer,  reformed  the  contract  as  prayed,  and 
rendered  j  udgment  for  plaintiffs.  Defendant  excepted 
to  the  rulings,  and  appeals. 

I.  The  first  point  relied  upon  by  appellant  is  that 
the  court  erred  in  sustaining  the  demurrer  to  that  part 
of  his  answer  pleading  election  and  confirmation.  It 
is  said  that  plaintiffs^  by  reason  of  having  commenced 
their  suit  at  law,  elected  to  rely  upon  the  contract, 
and  that  they  cannot  now  be  allowed  to  change 
8  front,  and  seek  to  have  it  reformed.  The  ques- 
tion presented  is  not  open  for  our  consideration. 
The  suit  is  an  equitable  one,  triable  de  novo  in  this 
court,  upon  the  issues  of  fact  presented  to  the  lower 
court;  and,  while  the  appellant  might  also  have  the 
case  considered  on  error,  yet,  to  do  so,  he  must  assign 
the  errors  of  which  he  complains.  Powers  v.  O'Brien 
Co.,  54  Iowa,  501  (6  N.  W.  Rep.  720);  Patterson  v.  Jack, 
59  Iowa,  632  (13  N.  W.  Rep.  724);  Hodgin  v.  Toler,  70 
Iowa,  21  (30  N.  W.  Rep.  1).  There  is  no  assignment  of 
errors,  and  we  cannot,  therefore,  review  the  action  of 
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the  trial  court  in  sustaining  appellees'  demurrer.  It 
may  not  be  inappropriate  to  say,  however,  that  we  do 
not  think  the  facts  as  pleaded  in  defendant's  answer 
constitute  such  an  election  of  remedies,  or  such  a  claim 
of  right,  as  prevents  the  appellees  from  asking  for  a 
reformation  of  the  contract  upon  which  the  suit  is 
founded. 

II.  The  appellees  alleged  in  their  petition  that 
the  contract  of  sale  "did  not  express  the  real  contract 
entered  into  between  plaintiff  and  defendant,  *  * 
*  in  that  the  word  'foals'  was,  by  fraud  or  mistake  of 
the  defendant,  used  in  the  place  of  the  word  'accounts,' 
*  *  *  but  that  plaintiff,  through  mistake  as  to 
the  contents  of  said  instrument,  believed  that  the  word 
'accounts'  was  used  in  the  said  instrument,  where  the 
word  'foals'  is  found,  and  was  thereby  induced 
4  to  sign  the  said  instrument."  In  an  amend- 
ment to  the  petition,  the  appellees  said  "that 
either  said  instrument  did  not  express  the  intention 
and  real  contract  of  the  parties  signing  the  same,  by 
reason  of  the  mistake  of  both  parties,  or  of  the  scriv- 
ener drawing  the  same,  or  that  the  defendant  fraudu- 
lently presented  the  same  to  plaintiffs,  intending  that 
plaintiffs  should  be  misled  thereby,  and  knowing  that 
plaintiffs  were  in  error  as  to  the  terms,  and  to  its  suf- 
ficiency to  express  the  contract  between  them."  It  is 
now  insisted  that  the  evidence  does  not  sustain  either 
claim.  It  seems  to  us  that  this  is  true,  in  so  far  as  it 
relates  to  the  alleged  mistake  of  fact  recited  in 
the  original  petition.  The  evidence  conclusively 
shows  that  both  members  of  plaintiffs'  firm  knew 
when  they  signed  the  contract,  just  what  it  con- 
tained. They  knew  that  the  word  "foals"  was 
used,  instead  of  the  word  "accounts."  They  talked 
about  the  contract  with  each  other  before  signing  it. 
The  defendant  says  that  there  was  no  mistake;  that 
the  language  used  was  just  as  he  intended.  Manifestly, 
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there  was  no  such  mistake  of  fact  as  to  justify  a 
reformation  of  the  instrument,  for  the  plain  reason 
that  neither  party  was  mistaken  in  regard  to  what  was 
in  fact  in  the  contract.  A  mistake,  to  be  such  as  the 
law  will  relieve  from,  must  be  mutual  and  reciprocal. 
When  the  contract  as  executed  is  just  as  the  parties 
intended  to  make  it,  the  court  has  no  power  to  reform 
it  because  of  mistake  of  fact.  To  do  so  would  be  mak- 
ing a  new  contract  for  the  parties,  and  would  also 
impose  upon  one  burdens  which  he  did  not  intend  to 
assume.  No  court  has  the  power  to  make  a  new  con- 
tract for  the  parties.    It  can  only  do  what  the  parties 

mutually  and  manifestly  intended  at  the  time 
5         they  signed  the  same.    The  mistake  made,  if 

any,  was  with  reference  to  the  efficacy  of  the 
terms  used  to  carry  out  the  intent  of  the  parties,  and 
this  is  the  real  claim  made  by  the  appellees.  We  have, 
then,  the  question:  Will  a  court  of  equity  reform  a 
contract  under  such  circumstances?  In  the  case  of 
Lee  V.  Percival,  85  Iowa,  639  (52  N.  W.  Rep.  543),  we 
held,  following  the  rule  laid  down  by  Prof.  Pomeroy 
in  his  work  on  Equity  Jurisprudence,  that  "if,  on  the 
other  hand,  after  making  ^n  agreement,  in  the  process 
of  reducing  it  to  a  written  form,  the  instrument,  by 
means  of  a  mistake  of  law,  fails  to  express  the  contract 
which  the  parties  actually  entered  into,  equity  will  inter- 
fere with  the  appropriate  relief,  either  by  way  of 
defense  to  its  enforcement,  or  by  cancellation  or 
reformation,  to  the  same  extent  as  if  the  failure  of  the 
writing  to  express  the  real  contract  was  caused  by  a 
mistake  of  fact.  In  this  instance  there  is  no  mistake 
as  to  the  legal  import  of  the  contract  actually  made; 
but  the  mistake  of  law  prevents  the  real  contract 
from  being  embodied  in  the  written  instrument." 
The  counterpart  of  this  proposition  announced  by 
Prof.  Pomeroy  is:  "The  doctrine  is  settled  that,  in 
general,  a  mistake  of  law,  pure  and  simple,  is  not 
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adequate  ground  for  relief."  Section  842.  **The  rule  is 
well  settled  that  a  simple  mistake  by  a  party  as  to  the 
legal  effect  of  an  agreement  which  he  executes,  or  as 
to  the  legal  result  of  an  act  which  he  performs,  is  no 
ground  for  either  defensive  or  aflBrmative  relief.  * 
*  *  The  principle  underlying  this  rule  is  that  equity 
will  not  interfere  for  the  purpose  of  carrying  out  an 
intention  which  the  parties  did  not  have  when  they 
entered  into  a  transaction,  but  which  they  might  or 
even  would  have  had  if  they  had  been  more  correctly 
informed  as  to  the  law, — if  they  had  not  been  mis- 
taken as  to  the  legal  scope  and  effect  of  their  trans- 
action." Section  843.  "If  an  agreement  is  what  it 
was  intended  to  be,  equity  will  not  interfere  with  it 
because  the  parties  have  mistaken  its  legal  import  and 
effect."  Section  845.  We  now  have  the  two  rules 
stated  as  concisely  as  general  principles  may  be,  and 

it  is  next  important  to  determine  under  which 
6         of  them  this  case  falls.    We  have  seen  that  if 

the  parties,  at  the  time  they  made  their 
agreement,— at  the  time  their  minds  met, — mutually 
understood  that  the  defendant  was  to  guaranty  all 
the  accounts  which  he  transferred  to  plaintiffs,  but 
that,  in  the  process  of  reducing  their  agreement 
to  writing,  they  used  the  word  "foals"  under  the  mis- 
taken idea  that  it  was  as  broad  as  the  word  "accounts" 
then  equity  will  afford  relief.  But  if  they  made  an 
agreement  that  defendant  should  guaranty  the  foals, 
under  the  mistaken  idea  that  this  would  be  a  guaranty 
of  the  accounts,  then  no  relief  can  be  granted.  It  is 
also  a  well-settled  and  oft-repeated  rule  of  law  that, 
before  mistakes  of  either  fact  or  law  can  be  relieved 
from  either  aflSrmatively  or  negatively,  it  is  essential 
that  the  proofs  be  clear,  strong,  convincing,  and  free 
from  reasonable  doubt.  Gelpcke  v,  Blake,  15  Iowa,  387; 
Clute  V.  Frazier,  58  Iowa,  268  (12  N.  W.  Rep.  327). 
There  is  another  rule  which  it  may  be  well  to  note,  as 
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it  is  relied  upon  by  the  appellees  in  this  case.  It  is  as 
follows:  "A  mistake  which  will  warrant  a  court  of 
equity  in  reforming  a  written  contract  must  be  a  mis- 
take made  by  both  parties  to  the  agreement,or  it  must 
be  the  mistake  of  one  party  by  which  his  intentions 
have  failed  of  correct  expression,  and  there  must  be 
fraud  in  the  other  party  in  taking  advantage  of  the 
mistake,  and  obtaining  a  contract  with  the  knowledge 
that  the  one  dealing  with  him  is  in  error  as  to  what 
are  its  terms."  Bryce  v.  Insurance  Co.,  55  N.  Y.  243; 
Winans  v.  Huyck,  71  Iowa,  459  (32  N.  W.  Rep.  422). 
Another  principle  which  is  suggest-ed  by  appellant, 
may  also  be  stated.  It  is  to  the  effect  that  a  mistake 
caused  by  the  want  of  that  care  and  diligence  in  the 
transaction  which  should  be  used  by  every  person  of 
reasonable  prudence,  and  the  absence  of  which  would 
be  a  violation  of  legal  duty,  will  not  be  relieved  from 
by  a  court  of  equity. 

Turning  now  to  the  evidence,  we  find  that  it 
establishes  the  following  facts:  The  defendant,  desir- 
ous of  purchasing  some  farm  machinery,  visited  the 

plaintiffs,  and  received  from  them  their  lowest 
7         and  best  price  therefor.    He  then  offered  to 

exchange  some  accounts  in  payment,  or  as 
collateral  security  for  the  purchase  price.  The  plaint- 
iffs would  not  accept  these  accounts  without  a  guar- 
anty from  the  defendant  and  they  so  told  him. 
Defendant  then  said  he  would  be  responsible,  and  pay 
all  accounts  that  were  not  paid  and  turned  over  to 
plaintiffs  by  July  1.  The  plaintiffs  then  said  they 
would  accept  the. proposition.  All  parties  understood 
at  the  time  the  condition  of  the  accounts, — that  the 
parties  against  whom  they  purported  to  be,  were  not 
to  be  responsible  unless  the  mares  proved  to  be  with 
foal.  The  defendant  wished  to  do  a  little  moire  figur- 
ing, and  said  that  he  was  going  over  to  his  farm,  and 
would  look  the  matter  up  a  little  further,  and  would 
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write  what  he  concluded  to  do  about  the  matter.  It 
was  further  agreed  that,  if- the  trade  was  consum- 
mated, the  goods  should  be  shipped  to  defendant  over 
the  Rock  Island  railroad.  The  next  plaintiffs  heard 
from  defendant  was  by  letter  of  date  March  27,  1891, 
a  copy  of  which  we  have  already  given.  When  plaint- 
iffs signed  the  contract  which  was  inclosed  in  defend- 
ant's letter,  they  understood  they  were  carrying  out 
the  arrangements  previously  made.  Some  time  in 
September  of  the  year  1891,  the  plaintiffs  ascertained 
they  were  not  going  to  receive  more  than  thirty 
dollars  from  the  accounts  which  were  assigned 
them,  and  they  called  on  defendant  for  pay- 
ment. Defendant  put  them  off  from  time  to  time, 
and  finally  announced  that  he  intended  to  stand 
upon  his  contract.  When  plaintiffs  signed  the  con- 
tract, they  knew  the  words  it  contained,  and  their 
mistake,  which  we  are  abundantly  satisfied  they  made, 
was  as  to  the  legal  effect  thereof.  We  feel  quite  cer- 
tain that  the  defendant,  when  he  first  talked  to  the 
plaintiffs,  intended  to  guaranty  all  the  assigned 
accounts,  and  not  those  only  which  fully  matured.  It 
is  not  so  clear,  however,  that  he,  in  drafting  the  con- 
tract, intended,  by  the  words  used,  to  make  himself 
responsible  for  the  accounts  without  reference  to  the 
foals. 

Now,  in  applying  the.law  to  these  facts,  the  first 
inquiry  is,  what  was  the  contract  as  actually  entered 
into  by  the  parties?  for  it  must  be  remembered  that 
this  is  not  a  suit  to  cancel  or  set  the  writing  aside,  but 

to  make  it  conform  to  the  real  agreement  of 
8         the  parties.    If,  then,  the  instrument  itself  is 

the  contract  the  parties  in  fact  made,  then  there 
is  nothing  to  reform.  But  if  they  made  a  parol  con- 
tract,— if  there  was  in  fact  a  meeting  of  the  minds  of 
the  parties, — and  they  made  a  mutual  mistake  in 
reducing  it  to  writing,  and  used  terms  which  did  not 


May  1896]       Marshall  &  Sharp  v.  Wkstrofe.  335 

express  the  real  contract  between  them,  equity  will 
reform  the  instrument  to  make  it  correspond  with  the 
contract  as  actually  made.  It  is  apparent  from  what 
we  have  said,  as  well  as  from  some  other  circumstan- 
ces in  this  case  which  we  cannot  take  the  space  to 
state,  that,  while  the  parties  were  making  propositions 
and  negotiations  with  each  other  for  a  trade,  their 
minds  never  in  fact  met  until  the  plaintiffs  signed  the 
written  instrument  which  was  sent  for  their  signature. 
This  was  the  contract  between  the  parties;  and 
although  it  did  not,  for  lack  of  apt  words,  express 
what  they  thought  it  did,  this  was  the  only  agreement 
they  made. 

It  is  well  to  inquire,  what  other  contract  did  they, 
in  fact,  make,  which  should  be  given  force  and  vital- 
ity? The  answer  is,  none.  The  whole  matter,  as  it 
stood  at  the  end  of  the  personal  interview  between 
the  parties,  was  in  the  form  of  propositions  by  one  to 
the  other.    The  acceptance  by  the  defendant  was  not 

of  the  offer  made  him  by  the  plaintiffs.  He,  in 
9         truth,  sent  another  proposition  when  he  mailed 

the  contracts'  signed  by  himself.  These  con- 
tracts were  not  in  accord  with  the  previous  negotia- 
tions of  the  parties;  but  the  plaintiffs,  when  they 
signed  them,  knew  full  well  what  they  contained,  and, 
if  any  agreement  was  made,  it  was  the  one  expressed 
in  the  writing.  It  may  be  that,  because  of  a  mistake 
of  law,  the  minds  of  the  parties  never  met.  But,  if 
this  be  conceded,  it  will  not  aid  the  plaintiffs;  for  they 
are  insisting  upon  the  performance  of  a  contract 
which  they  say  they  did  make.  They  are  not  suing  to 
avoid  an  instrument  because  they  never  agreed  to  it. 
Moreover,  if  they  were  asking  cancellation,  or  rescis- 
sion, their  own  negligence  in  signing  the  contract, 
would  seem  to  be  a  bar  to  relief  of  this  kind. 

There  is  no  evidence  of  fraud  of  any  kind  on  the  part 
of  the  defendant.    He  forwarded  such  an  agreement 
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as  he  proposed  to  make  with  the  plaintiffs,  and 
they,  without  any  kind  of  imposition,  misrepresenta- 
tion, concealment,  or  other  inequitable  conduct  on 
defendant's   part,  signed  the  instrument  with    full 

knowledge  of  what  it  contained.  The  most  that 
10        can  be  claimed  from  the  evidence  is  that  the 

defendant  forwarded  the  instrument  with  the 
intent  to  induce  plaintiffs  to  believe  that  it  was  in 
accord  with  the  previous  negotiations,  but  this  is  a 
mere  inference,  which  is  squarely  denied  by  the  defend- 
ant. The  presumptions  are  with  the  defendant,  and 
the  rule  is  well  settled  that  fraud  will  not  be  pre- 
sumed, but  must  be  proved  by  him  who  alleges  it. 

An  insuperable  objection  to  relief  on  the  ground 
of  fraud,  is  the  negligence  of  the  plaintiffs  in  signing 
the  instrument.  They  had  the  same  means  of  knowl- 
edge as  to  the  legal  effect  of  the  words  used,  as  the 
defendant;  and,  if  they  were  mistaken  as  to  the 
proper  legal  construction  thereof,  it  was  not  due,  so 
far  as  we  can  learn  from  the  record,  to  any  fault  of 
the  defendant.  The  case,  then,  is  one  of  mistake  of 
law,  pure  and  simple,  and  a  court  of  equity  cannot 
reform  it.  If  we  should  attempt  to  do  so,  we  would 
make  a  new  contract  for  the  parties,  and  impose  upon 
one  of  them  burdens  to  which  he  has  never  assepjbed. 
While  it  may  seem  like  a  hardship  to  say  that  plaint- 
iffs shall  not  recover  for  the  machinery  delivered 
defendant,  yet  the  case  is  one  of  mistake  of  law,  in 
which  some  person  must  suffer;  "and  the  law  wisely, 
though  sometimes  with  great  apparent  hardship, 
leaves  it  for  him  to  suffer  who  committed  the  mis- 
take." 

These  conclusions  are  supported  by  the  following, 
among  other  authorities:  Reed  v.  Root,  59  Iowa,  359 
(13  N.  W.  Rep.  323);  Moorman  v.  Collier,  32  Iowa,  138; 
Stafford  V.  Fetters,  55  Iowa,  484  (8  N.  W.  Rep.  322); 
Baker  v.  Massey,  50  Iowa,  399;   Nowlin  v,  Pyne,  47 
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Iowa,  298;  Hallam  v.  Corleif,  71  Iowa,  446  (32  N.  W. 
Rep.  449).  See,  also,  the  cases  cited  in  the  first  part  of 
this  opinion. 

It  follows,  from  what  we  have  said,  that  the  judg- 
ment must  be  bbvbbsbd. 


State  op  Iowa  v.  W.  J.  Warner,  Appellant. 

Appeal:  ttpbwbittbn  abstbaot  in  obiminal  case.  Though 
the  rule  requiring  printed  abstracts  and  arguments,  is  suspended, 
and  leave  given  to  file  typewritten  abstracts,  when  it  is  made  to 
appear,  in  a  criminal  case,  that  appellant  is  unable  to  pay  for  the 
printing,  this  does  not  suspend  the  requirement  that  the  case  shall 
be  abstracted;  and  the  supreme  court  will  not  examine  several 
hundred  pages  of  original  transcript  to  ascertain  whether  the 
verdict  is  supported  by  the  evidence. 

Appeal  from  O^Brien  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Tuesday,  May  19, 1896. 

Indictment  for  murder.  Trial  to  a  jury,  and  ver- 
dict and  judgment  for  manslaughter.  Defendant 
appeals. 

C.  A.  Babcock  and  W.  D.  Boies  for  appellant. 

Milton  Bemley,  attorney  general,  for  the  state. 

Per  Curiam. — On  the  twenty-third  day  of  May, 
1895,  an  order  was  made  in  this  case,  which  was  as 
follows:  "On  this  day  the  appellant's  motion  to  sub- 
mit this  cause  in  writing  was  sustained,  and  the  cause 
is  continued."  This  order  has  not  been  complied  with 
by  the  preparation  and  filing  of  any  abstract  of  the 
evidence  and  record.  What  appears  to  be  the  original 
extension  of  the  shorthand  reporter's  notes  of  the  evi- 
dence has  been  filed.    It  is  in  two  parts,  and  in  all 
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contains  several  hundred  pages.  And  the  case  was 
submitted  in  this  way.  It  will  be  observed  that  the 
order  has  not  been  observed  by  appellant's  counsel, 
and  no  reason  is  given  for  the  failure  to  do  so.  The 
rule  requiring  printed  abstracts  and  arguments  is  sus- 
pended, and  leave  given  to  file  typewritten  abstracts, 
when  it  is  made  to  appear  in  a  criminal  case  that  appel- 
lant is  unable  to  pay  for  the  printing.  But  this  does 
not  suspend  the  requirement  that  the  case  shall 
be  abstracted.  It  appears  from  the  argument 
of  counsel  for  appellant  that  one  of  the  main 
questions  upon  which  a  reversal  is  asked  is,  that 
the  defendant  took  the  life  of  the  deceased  in  self- 
defense.  An  examination  of  the  evidence  is  necessary 
to  determine  this  question,  and  this  court  has  no  time 
at  its  disposal  to  read  such  enormous  records.  It 
must  be  understood,  that  an  order  suspending  the 
rule  as  to  printing  is  not  complied  with  by  shipping 
hundreds  of  pages  of  shorthand  reporters'  transcripts 
to  the  clerk  of  this  court.  The  submission  of  this 
cause  will  be  set  aside,  and  it  will  be  continued  until 
the  next  term,  for  the  preparation  and  filing  of  type- 
written abstracts,  of  which  there  should  be  at  least 
two  copies.  And  it  would  be  well  for  counsel  to  give 
some  attention  to  the  question  raised  by  the  state,  as 
to  whether  there  is  a  bill  of  exceptions,  or  a  proper 
and  timely  certificate  of  the  judge,  making  the  evi- 
dence of  record.  We  have  thought  it  proper  to  dis- 
pose of  this  case  for  the  term,  in  this  public  manner, 
so  that  it  may  be  understood  that  the  labor  of  reading 
such  immense  records  ought  not  to  be  imposed  on  this 
court. 


May  1896]  Dbake  t.  Tulliam.  389 


'lQ2    4851 

M.  B.  Drake  v.  J.  B.  Fulliam,^^^  a/.,  Appellants.        •'<»  «wl 

A|»peal:  bill  of  exceptions:  Execution  against  estate.  A  pro- 
ceeding to  have  execution  awarded  against  the  realty  of  a 
deceased  judgment  debtor,  brought  under  Code,  3092,  is  an  action 
by  ordinary  proceedings,  in  the  sense  that  if  the  evidence  is  not 
properly  made  of  record  by  bill  of  exceptions,  it  will,  on  motion, 
be  stricken  from  the  abstract. 

Appeal  from  Muscatine  District  Court. — Hon.   C.   M. 
Waterman,  Judge. 

Tuesday,  May  19,  1896. 

The  petition  shows  that  in  February,  1874,  F.  A. 
Di-ake  became  a  judgment  creditor  of  George  W.  Ful- 
liam,  which  judgment  has  been  assigned  to  plaintiff; 
that  George  W.  FuUiam  died  prior  to  June  14,  1893; 
that  J.  D.  FuUiam,  defendant,  became  the  adminis- 
trator of  his  estate;  that  her  claim,  in  judgment,  was 
duly  filed  and  allowed  against  said  estate;  that  the 
personal  estate  is  insuflScient  to  pay  the  judgment; 
that  George  W.  FuUiam,  at  the  time  of  his  death,  had 
real  estate, — and  this  proceeding  is  under  Code,  sec- 
tion 3092,  praying  the  court  to  award  execution 
against  the  same.  Issues  were  taken  by  answers,  and 
tried,  and  the  court  awarded  execution,  as  prayed, 
from  which  order  the  defendants  appealed. — Affirmed, 

Richman  rf;  Bii7*k  for  appellants. 

Jayne  &  Hoffman  for  appellee. 

Granger,  J. — Appellee  presents  a  motion  to  strike 
the  evidence  from  the  abstract,  because  the  same  had 
not  been  preserved  by  a  bill  of  exception.  The  evi- 
dence is  certified  by  the  trial  judge,  but  the  time  at 
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which  it  was  certified,  does  not  appear.  The  parties 
are  in  dispute  whether  the  proceeding  has  been  tried 
as  an  ordinary  or  equitable  one.  In  this  respect,  there 
is  hardly  room  for  (Joubt.  The  petition  is  designated, 
as  the  law  requires,  for  an  ordinary  action,  by  the 
word  "petition."  Code,  section  2646.  It  states  the 
facts,  under  the  provisions  of  the  Code,  and  asks  an 
order,  awarding  execution.  The  law  requires,  that 
execution  shall  be  awarded,  "unless  sufficient  cause  be 
shown  to  the  contrary."  Id.  section  3095.  The 
answers  ask  for  no  relief.  They  merely  present  a 
showing  against  granting  the  order.  The  j  udgment  is 
a  statement  of  the  facts  found,  under  the  averments 
of  the  petition,  and  a  finding  that  no  sufficient  cause 
has  been  shown  against  granting  the  order,  and  exe- 
cution is  awarded,  with  an  allowance  of  thirty  days 
in  which  to  settle,  sign,  and  file  a  bill  of  exceptions. 
Whether  the  proceeding  has  been  a  civil  action,  or  a 
special  proceeding,  the  situation  is  the  same,  for  the 
procedure  has  been  in  all  particulars  that  of  an  ordi- 
nary action.  No  bill  of  exceptions  has  been  filed, 
and,  if  the  evidence,  as  certified  by  the  judge,  could 
be  so  treated,  which  we  do  not  decide,  the  result  must 
be  the  same;  for  the  evidence  was  not  filed  until  long 
after  the  time  fixed  for  filing  the  bill  of  exceptions. 
See  Bunyan  v.  Loftiis,  90  Iowa,  122  (57  N.  W.  Rep. 
685),  and  cases  there  cited.  It  is  thought  that  the 
motion  should  not  be  entertained  because  another 
motion  was  filed  and  overruled,  and  that  one  motion 
should  not  be  permitted  to  follow  another.  The  other 
motion  was  to  affirm  because  no  abstract  had  been 
filed  and  the  appeal  was  not  prosecuted  with  dili- 
gence. That  motion  was  filed  before  the  abstract  was 
filed  or  served,  and  hence  the  grounds  of  the  present 
motion  were  not  then  known.  The  motion  to  strike 
the  evidence  from  the  abstract  is  sustained.    With 
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the   evidence    out   of    the  record  there  remain  no 
questions  for  us  to  consider,  and  the  judgment  will 

stand  AFFIRMED. 


J.  C.  Lewis  v.  Henry  Schultz,  Sr.,  Julius  Sohultz 
AND  Henry  Schultz,  Jr.,  Appellants. 

Master  and  Serfant.    A  master  is  liable  fortlie  wrongful  act  of  his 
servant,  performed  within  the  scope  of  the  employment,  even 
4    though  in  the  performance  of  the  specilic  wrongful  act,  the  ser- 
vant disobeys  the  instructions  of  the  master. 

Principal  and  agent:    Jury  question.     A  farm  owner  gave  his 
son  general  authority  to  act  for  liim  in  conducting  tlie  farm.  The 

2  owner  sent  the  son  and  a  servant  to  clear  up  a  tract  of  prairie  land 
which  had  some  large  ant-hills  and  a  pile  of  hay  upon  it,  so  that  the 
land  could  be  mowed  the  next  year.    Wlien  they  got  to  the  land, 

4  the  servant,  with  consent  of  the  son,  set  fire  to  said  hay.  The 
fire  escaped,  and  an  action  was  brouprht  against  the  farm  owner 
for  damages  caused  by  setting  said  lire.  Hehl,  it  was  proper  to 
submit  to  the  jury  whether  the  son  was  authorized  to  set  the  fire, 
or  order  it  set.  Also,  whether  in  setting  the  fire,  the  servant 
acted  under  authority  implied  in  the  scope  of  his  employment. 

Plea  and  Proof.  A  complaint,  which  alleges  that  fire  was  set  to  prai- 
rie, by  defendant,  his  servants  or  agents,  raises  the  issue  whether 

3  a  servant  who  set  the  fire,  is  the  agent  of  defendant,  and  whether 
such  agent  was  acting  within  the  scope  of  his  authority 

Prairie  Land:  oonstbuotion  of  statutes  A  tract  of  land,  two 
to  four  miles  wide,  and  five  to  six  miles  long,  covered  with  wild 
grass,  which  has  never  been  cultivated,  and  which  several  wit- 
1  nesses  describe  as  a  prairie,  will  sustain  a  finding,  that  such  a  tract 
is  prairie  land  within  Code,  section  3890,  making  it  a  misdemeanor 
for  anyone  to  set  fire  to  prairie  land,  and  allow  the  fire  to  escape 
from  his  control. 

Appeal  from  Council  Bluffs  Superior  Court. — Hon.  J.  E. 
P.  MoGbe,  Judge. 

Tuesday,  May  19,  1896. 


KoTB.~Por  A  ?ery  eztoDSive  review  of  the  civil  respooslbUUy  on  an  employer  for 
the  wrongfal  or  negligent  aotsof  his  servant,  see  Ritohiev.  WalUr  (Conn.),  27  L.  B. 
A.  161. 
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Action  at  law  to  recover  (lanni{?es  of  tlie  ilefend- 
auts  for  setting  out  a  Kre  in  the  month  of  September, 
1894.  The  answer  wjis  a  general  denial.  The  case 
was  tried  to  a  jury,  which  returned  a  verdict  for  plain- 
tiff against  Henry  Schultz,  Sr.,  and  Julius  Schult/,  in 
the  sum  of  six  hundred  and  twenty-live  dollars,  upon 
which  judgment  was  rendered,  and  they  fippeal. 
— Affinued. 

Mayne  c(:  IlazeUon  for  appellants. 

Flickinyer  Bros,  for  appellee. 

Drkmkk,  J.— 'I'hc  action  is  predicated  upon  an 
alleged  violation  of  the  statute  (Code,  section  51890), 
which  is  as  follows:  'Mf  any  person  set  Hre  to,  or 
burn,  or  cause  to  be  burned,  any  prairie  or  timber 
land,  and  allow  such  lire  to  eiS<Mj>e  f»'om  his  control, 
between  the  Hrst  day  of  September  in  any  year  and 
the  first  day  of  May  following,  he  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc.  The  evidence  shows 
that  one  Joseph  Leibezeit  was  in  the  employ  of  the 
defendant,  Henry  Schult/e,  Sr.,  as  an  ordinary  fanii 
hand  from  Augusts  to  September  29, 1894;  that  while 
so  employed  he  set  out  a  fire  on  some  prairie  laud 
owned  by  his  employer,  which  he  allowed  to  escape, 
and  burn  certain  hay  in  the  stack  belonging  to[)laint- 
iff  and  his  assignors.  The  defendants,  Julius  Schultz 
and  Henry  Schultz,  Jr.,  are  adult  sons  of  Henry 
Schultz,  Sr.,  ami  at  the  time  of  the  fire  were  at  home 
working  for  their  father.  It  is  claimed  on  behalf  of 
the  appellee  that  the  sons  expressly  directed  the  set- 
ting out  of  the  fire,  and  that  the  father  is  liable  because 
of  his  relations  to  Leibezeit.  The  lower  court  dii'ccted 
a  verdict  for  Henry  Schultz,  Jr.,  upon  the  theory 
that  there  was  no  evidence  tending  to  show  that  he 
was  in  any  manner  connected  with,  or  concerned  in, 
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the  setting  of  the  fire,  and  submitted  the  case  to  the  j  ury 
to  determine  (1)  whether  Julius  expressly  authorized 
the  setting  out  of  the  fire;  (2)  whether  Julius  had 
such  authority  from  his  father  as  that  his  direction  to 
Leibezeit  to  set  out  the  fire,  if  given,  would  be  binding 
upon  the  father  and  render  him  liable;  and  (3)  whether 
Leibezeit,  as  the  servant  of  Henry  Schultz,  Sr.,  had 
implied  authority  to  set  out  the  fire.  The  jury  found 
that  the  father  and  his  son  Julius  were  liable  for  the 
damage  done,  and,  although  it  returned  no  special  ver- 
dict, it  is  apparent  that  it  determined  that  Julius  gave 
the  servant  express  authority  to  set  out  the  fire,  and 
that  the  father  either  authorized  the  son  Julius  to 
burn  the  prairie,  or  that  the  servant  had  the  implied 
authority  to  do  €o  from  the  father,  who  was  his  mas- 
ter. 

I.  Appellants  first  insist  that  the  fire  was  not  set 
to  prairie  land.  Their  contention  is  that  it  was  set 
out  in  a  cultivated  field,  and  that  they  are  not  to  be 

held  responsible  under  the  section  of  the  Code 

1  above  quoted.   In  answer  to  this  contention  it  is 
sufficient  to  say  that  several  witnesses  testified 

that  the  fire  was  set  out  on  prairie  land ;  that  the  coun- 
try where  it  was  set  out  was  a  prairie  from  two  to  four 
miles  wide  and  from  five  to  six  miles  long.  The  evi- 
dence all  tends  to  show  that  the  land  was  meadow, 
covered  with  wild  grass,  and  that  it  had  never  been 
under  cultivation. 

II.  It  is  also  insisted  on  behalf  of  appellants, 
that  there  is  no  evidence  showing,  or  tending  to  show 
that  the  father  had  anything  to  do  with  the  setting 

out  of  the  fire.    It  is  conceded  on  behalf  of 

2  appellee,  that  there  is  nothing  to  show  that  the 
father  expressly  authorized  the  act,  but  it  is 

contended  that  there  is  evidence  from  which  the  jury 
may  have  found  either  that  he  authorized  his  son 
Julius  to  have  the  fire  set  out,  or  that  he  impliedly 
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authorized  his  servant  to  do  so.  On  account  of  a  dis- 
pute regarding  the  correctness  of  the  abstracts,  we 
have  gone  to  the  transcript  to  determine  the  questions 
here  presented,  and  find  that  there  is  evidence  tend- 
ing to  show  that  defendant  Henry  Schultz,  Sr.,  sent 
his  servant,  whom  he  describes  as  a  man  of  all  work 
about  the  farm,  with  his  two  boys,  to  ihe  meadow  to 
fix  it  up  so  it  could  be  mowed  the  next  year, — ^to  level 
it  off,  clear  it  up,  cut  down  the  ant-hills,  and  get  it  in 
shape  for  the  next  year;  that  the  meadow  had  some 
large  ant-hills  upon  it,  and  that  there  was  also  an  old 
pile  of  hay  or  *'butt  of  stacks,"  about  ten  feet  wide 
and  twenty-two  feet  long,  upon  the  meadow,  which 
covered  quite  a  large  ant-hill,  and  that  the  fire  was 
set  to  this  hay  by  Joseph  Leibezeit,  in  order 
to  clear  up  the  land.  The  evidence  further  tends  to 
show  that  Julius  Schultz  said,  shortly  after  the  fire 
was  set  out,  that  Leibezeit  toW  him  he  was  going  to 
set  it  out  and  that  he  (Julius  Schultz)  said,  "All 
right."  And  there  was  also  evidence  tending  to  show 
that  Julius  had  general  authority  to  act  for  his  father 
in  all  matters  concerning  .the  conduct  of  the  farm. 
The  record  also  shows  that  the  father  and  his  two 
sons  were  discussing  the  advisibility  of  burning  the 
hay  in  the  presence  of  Leibezeit  the  day  before  the 
fire  was  set  out,  and  that  the  father  said  he  would 
rather  let  it  be,  as  the  wind  was  too  high;  and  that 
on  the  day  when  the  fire  was  set  out,  as  Julius  and 
Henry,  the  sons,  and  Joseph,  the  servant,  were  going 
to  the  field,  Julius  and  Henry  said  they  intended  to 
bum  the  hay  that  day,  as  the  wind  was  not  so  strong 
as  the  day  before;  and  that,  as  they  came  to  the 
meadow,  Julius  directed  the  servant,  Leibezeit,  to  set 
fire  to  the  hay  on  the  north  side,  as  the  wind  was 
blowing  from  the  south.  Manifestly  there  was  suflB- 
cient  evidence  to  justify  the  court  in  submitting  the 
propositions  of  fact  involved  in  the  case  to  the  jury. 
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III.    Appellant  insists,  that  the  case  was  tried  and 

submitted  to  the  jury  upon  an  issue  not  made  in  the 

pleadings,  or  supported  by  the  evidence,  i.  e.,  that  the 

loss  was  the  result  of  the  act  of   a  servant 

3  within  the  scope  of  his  employment.    The  peti- 
tion alleges,  that  defendants,  their  servants  and 

agents,  set  out  the  fire.  Surely,  this  raised  an  issue  as 
to  whether  the  person  who  set  out  the  fire  was  an 
agent  of  the  defendants,  and  also  as  to  whether  the 
act  was  within  the  scope  of  his  employment.  We  have 
demonstrated,  as  we  think,  that  there  was  evidence 
from  which  the  jury  may  have  found  that  the  setting 
out  of  the  fire  was  within  the  scope  of  the  servant's 
employment.  He,  with  the  two  sons  of  the  senior 
Schultz,  was  directed  "to  go  to  the  meadow,  to  fix  it 
up,  so  it  could  be  mowed;  to  level  it  off,  clear  it  up, 
cut  down  the  ant-hills,  and  get  it  in  shape  for  next  year." 
The  evidence  also  shows  that  the  hay  which  remained 
on  the  ground  was  an  obstruction  which  would  inter- 
fere to  some  extent  with  the  use  of  the  mower  during 
the  next  season,  and,  if  left,  that  it  would  kill  the 
grass  which  it  covered.  It  also  appeared  that  the 
removal  or  destruction  of  part  of  the  hay  was  neces- 
sary in  order  to  level  ant-hills  which,  it  covered. 
Surely  the  setting  out  of  the  fire  was  within  the  scope 
of  the  servant's  employment,  or  at  least  the  jury  was 
authorized  to  so  find.    It  does  not  follow  that 

4  because  the  master  gave  no  express  directions 
to  set  out  the  fire,  and  did  not  know  of  it  until 

after  it  had  been  done,  he  is  to  be  exonerated.  If  the 
servant  was  acting  in  the  course  of  his  employment,  in 
clearing  up  and  leveling  off  the  meadow,  and  while  so 
doing  committed  the  wrong  complained  of,  the  master 
is  liable,  although  the  servant  may  have  disobeyed 
the  master's  instructions  with  reference  to  setting 
out  fire.  It  is  sufficient  to  make  the  master  respon- 
sible if  the  wrongful  act  of  the  servant  was  committed 


346  Statb  of  Iowa  v.  White.  [98  Iowa 

in  the  business  of  the  master,  and  within  the  scope  of 
his  employment,  and  this,  although  the  servant  in 
doing  it  departed  from  the  instructions  of  his  master. 
Mechem,  Ag.  section  734.  Or,  as  stated  by  Judge  Cooley 
in  his  work  on  Torts  (2d  Ed.)  page  63:  "It  is,  in  gen- 
eral, sufficient  to  make  the  master  responsible,  that  he 
gave  to  the  servant  an  authority,  or  made  it  his  duty, 
to  act  in  respect  to  the  business  in  which  he  was 
engaged  when  the  wrong  was  committed,  and  that  the 
act  complained  of  was  done  in  the  course  of  his  employ- 
ment.'' See,  also,  Johnson  v.  Barber,  10  III.  425;  John- 
son V.  Railroad  Co.,  58  Iowa,  348  (12  N.  W.  Rep.  329); 
Moir  V,  Hopkins,  16*111.  313;  Cosgrove  v,  Ogden,  49  N.Y. 
255;  McKinley  v.  Railroad  Co,,  44  Iowa,  318;  Evans  v. 
Davidson  (Md.)  (36  Am.  Rep.  400). 

IV.  Certain  of  the  instructions  are  complained 
of.  We  need  not  set  them  out.  It  is  sufficient  to  say 
that  they  state  the  law  correctly,  and  had  evidence  in 
their  support.  What  we  have  said  in  the  other  para- 
graphs of  this  opinion  answers  all  the  objections  which 
are  lodged  against  them.  We  discover  no  error  in  the 
record,  and  the  judgment  is  affirmed. 


State  op  Iowa  v.  L.  E.  White,  Appellant. 

Efidence  of  Forgery:  review  on  appeal.  On  trial  for  forgery, 
defendant  testified  that,  while  he  was  agent  for  a  sewing  machine 
company,  he  agreed  to  deliver  to  a  certain  person  a  new  sewing 
machine  in  exchange  for  her  old  one  and  her  note  for  twenty-five 
dollars;  that  he  did  not  then  have  a  suitable  blank  upon  which  to 
make  said  note;  and  that  said  person  then  authorized  him  to  make 

4  out  said  note  when  he  procured  such  blank.  Defendant's  wife 
testified  fully  to  such  agreement,  and  her  testimony  was  partially 
corroborated  by  two  other  apparently  disinterested  witnesses. 
Said  person  denied  said  agreement,  and,  though  she  never  received 
said  machine,  it  appeared,  that  soon  after  the  alleged  agreement, 
she  went  to  a  distant  part  of  the  country,  and  there  was  evidence 
that  defendant  procured  a  new  machine  from  the  company  to 
deliver  to  said  person  after  she  had   gone  away.    Held,  that  a 
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conviction  of  forging  said  note  was  against  the  clear  weight  of 
the  evidence. 

Indictment.  An  indictment  for  forgery  which  sets  out  substan- 
tially the  note  alleged  to  have  been  forged,  and  alleges  that  it  has 
been  withheld  from  the  grand  jury  by  the  act  or  procurement  of 
3  the  defendant,  is  sufficient  under  McClain's  Code,  section  5696, 
which  provides  that  where  an  instrument  which  is  the  subject  of 
an  indictment  has  been  so  withheld,  and  is  so  alleged  to  have  been 
withheld,  a  mis-description  of  it  is  immaterial. 

Chiiiige  of  YeBue.  Under  McClain's  Code,  section  5759,  giving  the 
court  discretion,  it  is  not  error,  in  a  prosecution  for  forgery,  to 
refuse  to  grant  defendant's  motion  to  change  the  venue  on  tlie 
2  ground  of  prejudice  of  the  people,  though  it  was  supported  by  the 
u neon t reverted  affidavits  of  himself  and  two  other  citizens, 
where,  on  a  former  trial,  t lie  jury  failed  to  agree,  and  the  motion 
was  made  three  days  before  the  case  was  for  trial,  and  soon  after 
motion  for  continuance  had  been  overruled. 

Contiiiiiauc*.  Refusal  to  grant  a  continuance  of  a  criminal  prosecu- 
tion tried  on  January  11,  on  the  ground  that  the  defendant  had 
been  quarantined  in  his  house  from  December  3  to  December  31, 
1  is  not  erroneous,  where  the  cause  had  been  once  tried  early  in 
November,  resulting  in  a  disagreement  of  the  jury,  and  both  the 
defendant  and  his  attorney  were  familiar  with  the  case,  and  had 
time  for  all  the  preparation  required. 

Appeal  from  Warren  District  Court.— Roii.  J.  H.  Hen- 
derson, Judge. 

Tuesday,  May  19,  1896. 

The  defendant  was  indicted,  tried  for,  and  con- 
victed of,  the  crime  of  forgery,  and  adjudged  to  be 
imprisoned  in  the  penitentiary  for  one  year.  From 
this  judgment  he  appeals. — Reversed, 

H.  McNeil  for  appellant. 

Milton  Remlet/,  attorney  general,  and  0.  C.  Brown 
for  the  state. 

Given,  J. — I.  January  11, 1895,  appellant's  motion 
for  a  continuance  was  overruled,  and  this  he  assigns 
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as  error.    There  was  no  error  in  overruling  this  motion, 
as  there  was  not  a  suflBcient  showing  of  dili- 

1  gence.    True,  appellant  has  been  detained  at 
his  home  by  an  order  quarantining  his  family, 

from  Decembers  to  81,  1894;  but  he  had  ample  oppor- 
tunity to  prepare  for  this  trial.  The  case  had  been 
tried  early  in  the  preceding  November,  when  appel- 
lant's present  counsel  aided  in  the  defense.  It  does 
not  appear  that  any  new  phases  had  arisen  to  render 
preparation  for  trial  difficult,  nor  that  anything  was 
required  that  could  not  have  been  readily  done  by 
appellant  or  his  counsel,  both  of  whom  were  familiar 
with  the  case  before  it  was  called  for  trial. 

II.  Appellant's  petition,  filed  January  14,  1895, 
for  a  change  of  venue  on  the  ground  of  prejudice  of 
the  people,  supported  by  his  own  and  the  affidavits  of 
two  other  citizens,  was  denied,  a.nd  of  this  he  com- 
plains. The  petition  alleges  that  "defendant  cannot 
receive  a  fair  and  impartial  trial  in  Warren  county, 
Iowa,  owing  to  the  excitement,  and  owing  to  the  pre- 
judice against  him  in  Warren  county,"  and  this 

2  the  affiants  state  to  be  true  as  they  verily  believe. 
No  affidavits  were  filed  in  resistance,  and  appel- 
lant contends  that  the  court  was  bound,  under  this 
showing,  to  grant  the  change.  Section  5759,  McClain's 
Code,  gives  the  court  a  discretion,  and  requires  it  to 
"decide  the  matter  *  *  *  according  to  the  very  right 
of  it."  The  record  shows  that  the  crime  charged  was 
forging  a  promissory  note  for  twenty-five  dollars;  that 
on  the  trial  had  in  November,  1894,  the  jury  failed  to 
agree;  that  this  motion  was  made  soon  after  appel- 
lant's motion  for  a  continuance  had  been  overruled, 
and  not  until  three  days  before  the  case  was  for  trial. 
With  this  record  before  it,  we  cannot  say  the  court 
abused  its  discretion  in  refusing  a  change  of  venue. 

III.  Appellant  urges  in  argument,  that  the  indict- 
ment is  defective,  in  that  it  "does  not  set  out  a  copy 
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of  the  alleged  forged  instrument,  or  show  any  reason 
why  it  is  not  done."  The  indictment  charges  the 
forging  of  "a  certain  written  instrument,  commonly 
called  a  promissory  note,  substantially  in  the  words 
and  figures  following,  to-wit."  Then  follows  an  instru- 
ment in  the  form  of  a  promissory  note,  for  the  pay- 
ment of  money,  and  the  following:  "And  the  grand 
jury  aforesaid  do  now  allege  that  the  said  false,  fraudu- 
lent, and  forged  note  has  been,  by  the  act  or  procure- 
ment of  said  defendant,  withheld  from  the  said  grand 
jury,  and  that  they  are  unable  to  more  accurately  or 
more  particularly  describe  the  same."    It  is 

3  provided  in  section  5696,  McClain's  Code,  as  fol- 
lows: "When  an  instrument,  which  is  the  sub- 
ject of  an  indictment,  has  been  destroyed  or  withheld 
by  the  act  or  procurement  of  the  defendant,  and  the 
fact  of  such  destruction  or  withholding  is  alleged  in 
the  indictment  and  established  on  the  trial,  the  mis- 
description of  the  instrument  is  immaterial."  We 
have  the  required  allegation  in  the  indictment,  and  on 
the  trial  it  was  proven,  beyond  question,  that  the 
defendant  withheld  the  instrument  alleged  to  have 
been  forged.  The  indictment  is  not  defective  in  the 
respect  claimed. 

IV.    Appellant's  next  contention  is  that  the  evi- 
dence is  not  suflScient  to  sustain  the  verdict,  and, 
therefore  the  court  erred  in  overruling  that  ground  of 
his  motion  for  a  new  trial.    The  following  facts 

4  are  undisputed  or  fairly  shown  by  the  evidence. 
Appellant  was  local  agent  for  the  Singer  Manu- 
facturing Company,  at  Indianola,  Iowa,  for  the  sale  of 
sewing  machines.  A  short  time  prior  to  November  8, 
1893,  he  sold  a  second-hand  sewing  machine  to  one 
Alice  Reynolds,  then  unmarried,  and  residing  a  short 
distance  east  of  Indianola.  For  this  machine  Alice 
Reynolds  paid  a  small  sum  in  cash  and  gave  her  prom- 
issory note  for  twenty-five  dollars,  and  received  the 
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machine.  The  note  alleged  to  be  forged  bears  date 
November  8,  1893,  and  is  for  twenty-five  dollars,  pay- 
able on  or  before  the  first  day  of  May,  1894,  to  the 
order  of  the  Singer  Manufacturing  Company,  and 
signed,  "Alice  Reynols."  The  claim  of  the  state  is 
that  appellant,  without  authority  so  to  do,  signed  the 
name  "Alice  Reynols"  to  this  note,  and  forwarded  it 
to  said  company  as  a  genuine  note.  There  can  be  no 
doubt,  urider  the  evidence,  but  that  the  defendant 
did  sign  the  name  "Alice  Reynols"  to  said  note,  and 
returned  it  to  said  company  as  a  genuine  note;  but 
the  question  remains  whether  he  did  so  without 
authority.  Appellant  claims  that,  on  November  8, 
1893,  it  was  agreed  between  him  and  Alice  Reynolds 
that  he  should  deliver  to  her,  at  her  home  east  of 
Indianola,  a  new  machine,  which  she  then  selected, 
for  the  old  machine  and  her  promissory  note  to  said 
company  for  twenty-five  dollars,  he  to  receive  the  old 
machine  when  he  delivered  the  new  one;  that  he  did 
not  then  have,  at  his  place  of  business,  where  they 
were,  a  suitable  blank  upon  which  to  make  said  note, 
and  that  Alice  Reynolds  then  and  there  authorized 
him  to  make  out  the  note  to  said  company  for  twenty- 
five  dollars,  when  he  got  a  blank,  to  sign  her  name 
thereto,  and  to  send  it  to  the  company.  The  state 
denies  that  any  such  agreement  was  ever  made,  or 
that  any  such  authority  was  ever  given.  Mrs.  L.  M. 
White,  wife  of  the  defendant,  who  assisted  him  in  his 
business,  testifies  fully  and  explicity  to  just  such  an 
agreement  as  is  claimed  by  the  defendant.  As  to 
signing  the  note,  she  testifies  as  follows:  "He  said 
he  had  no  blank  with  him  at  that  time  in  the 
office,  but  he  said  he  would  go  to  the  house  and 
get  some.  She  said  she  was  in  a  hurry,  —  did 
not  have  time  to  wait;  and  she  said  to  him  to 
fix  out  a  note,  sign  her  name  to  it,  and  send  it  to  the 
company,  and  it  would  be  all  right."    Mrs.  White  is 
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corroborated  to  some  extent  by  W.  P.  Bishop,  who 
testifies  that  he  saw  Alice  Reynolds  at  defendant's 
place  of  business  some  time  between  the  first  and 
tenth  of  November,  1893;  that  she  and  defendant 
talked  about  trading  an  old  for  a  new  machine,  and 
giving  a  note  for  the  difference;  and  that  something 
was  said  about  the  blanks  being  at  the  house. 
George  Bradberry  testifies  to  being  there  next  day 
after  the  November  election,  in  1893;  that  Alice 
Reynolds,  Mr.  and  Mrs.  White,  and  John  Miller  were 
there;  that  W.  P.  Bishop  was  in  town,  but  not  at 
White's  ofl5ce  when  he  was,  but  might  have  been  just 
before.  He  testifies  that  Mr.  White  and  Alice  Rey- 
nolds were  talking  about  trading  machines,  and  that 
a  lady,  whom  he  thinks  was  Alice  Reynolds,  told 
White  "to  fix  up  the  note  and  papers,  and  send  them 
in  to  the  company,  and  to  bring  this  machine  out." 
Alice  Reynolds,  in  her  testimony,  positively  denies 
that  there  was  ever  any  agreement  between  her  and 
the  defendant  for  an  exchange  of  machines,  or  that  she 
ever  authorized  him  to  sign  her  name  to  said  note. 
Alice  Reynolds  was  married  in  January,  1894, 
and  is  therefore  spoken  of  in  the  records  as  Mrs. 
Garner.  She  admits  that,  after  her  marriage,  she  had 
a  conversation  with  the  defendant  about  exchanging 
machines,  but  denies  that  any  agreement  was  reached. 
There  is  no  dispute  but  that  she  was  at  defendant's 
place  early  in  November,  1893,  and  complained  of  the 
old  machine,  and  looked  at  and  priced  new  machines. 
It  is  true  the  defendant  never  delivered  the  new 
machine;  nor  got  the  old  one;  but  that  is  explained 
by  the  fact  that  Mrs.  Gamer  left  the  place  where  she 
was  living,  near  Indian ola,  soon  after  November  8, 
and  went  to  a  distant  part  of  the  county  to  stay,  and 
did  not  return  to  the  vicinity  of  Indianola  until  about 
March,  1894.  The  defendant  introduced  evidence 
tending  to  show  that  he  had  taken  out  a  new  machine 
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to  deliver  to  Mrs.  Gamer  after  she  had  gone  away.  A 
number  of  other  circumstances  appear  corroborative 
of  the  testimony  of  Mrs.  White.  The  testimony  of 
Mrs.  Gamer,  nee  Reynolds,  as  to  the  exchange  of 
machines,  and  the  authority  to  appellant  to  sign 
her  name  to  the  note,  is  in  conflict  with  that  of 
Mrs.  White,  Mr.  Bishop,  and  Mr.  Bradberry.  It  is 
true  that  Mrs.  White  is  deeply  interested  in  the 
result  of  this  prosecution,  and  also  true  that  Mrs. 
Gamer,  nee  Reynolds,  is  also  interested, — in  a  less 
degree,  it  may  be,  yet  she  evinces  considerable  feeling 
in  her  testimony.  Bishop  and  Bradberry,  so  far  as 
appears,  are  disinterested,  and  the  veracity  of  neither 
is  called  in  question.  Though  not  present  at  the 
same  time,  each  testifies  to  substantially  the  same 
kind  of  conversation  between  appellant  and  Mrs. 
Garner,  and  in  substance  as  stated  by  Mrs.  White.  It 
is  not  unusual  that,  in  the  course  of  their  bargaining, 
this  conversation  should  have  been  repeated.  In  State 
V.  Wise,  83  Iowa,  599  (50  N.  W.  Rep.  59),  this  court 
said:  "The  rule  in  such  cases  is  different  from  that 
applied  in  civil  cases.  This  court,  though  proceeding 
carefully  and  cautiously,  will  interfere  in  criminal 
cases  more  readily  that  in  civil.  We  will  not,  in  a 
criminal  case,  support  a  verdict,  if  it  be  against  the 
clear  weight  of  the  evidence," — citing  cases.  This 
announcement  of  the  rule  was  adhered  to  in  State  v. 
Pilkington,  92  Iowa,  92  (60  N.  W.  Rep.  502).  If  Mrs. 
Gamer,  nee  Reynolds,  did  authorize  appellant  to  sign 
her  name  to  the  note  alleged  to  have  been  forged, 
then  he  is  not  guilty  of  forgery  in  so  doing.  It  seems 
to  us  quite  clear  that  the  weight  of  the  evidence  is  in 
favor  of  the  conclusion  that  appellant  was  authorized 
by  Mrs.  Garner  to  sign  her  name  to  said  note,  and, 
therefore,  that  the  verdict  is  against  the  clear  weight 
of  the  evidence. 
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V.  The  correctness  of  the  eighth  and  ninth  para- 
graphs of  the  charge  of  the  court  is  questioned.  We 
have  examined  them  in  the  light  of  the  argument,  and 
discover  no  error  in  them.  It  v^ill  serve  no  good  pur- 
pose to  extend  this  opinion  by  a  discussion  of  the 
objections  made  to  these  instructions.  Other  ques- 
tions are  discussed  that  will  not  arise  on  a  retrial,  and 
therefore  do  not  require  further  notice.  For  the  error 
pointed  out  in  the  fourth  paragraph,  the  judgment  of 
the  district  court  is  eeveesed. 


Samuel  Manatt  v.  Clarissa  Shaver,  Appellant. 

Pleading:  waiver:  Objection  btlow.  One  who,  after  his  motion  to 
have  a  more  specific  statement  of  certain  matters  is  oyemiled, 
sets  out  such  matters  in  an  answer,  and  has  a  hearing  thereon,  can- 
not object  to  such  ruling,  on  appeal. 

Appeal  from  Washington  District  Court. — Hon.  A.  R. 
Dewey,  Judge. 

Tuesday,  May,  19, 1896. 

Action  in  equity  to  vacate  a  decree  authorizing 
the  redemption  of  real  estate  from  excution  sale,  and 
for  general  equitable  relief.  There  was  a  hearing  on 
the  merits,  and  a  decree  as  prayed.  The  defendant, 
Clarrissa  Shaver,  appeals. — Affirmed. 

8.  H.  Fairall  and  C.  S.  Ranck  for  appellant. 

H.  M.  Etcher  for  appellee. 

Robinson,  J. — In  the  year  1892,  the  plaintiff  com- 
menced an  action  to  recover  the  amount  due  on  a 
promissory  note  made  by  one  M.  E.  Montgomery, 
and  to  foreclose  a  mortgage  on  thirty-six  acres  of  land, 
given  to  secure  its  pajrment.  The  maker  of  the  note 
Vol.  98  la— 28 
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was  dead,  and  her  surviving  liusband  and  seven  chil- 
dren, and  the  appellant,  were  made  parties  defendant. 
The  land  described  in  the  mortgage  had  been  the 
homestead  of  Mrs.  Montgomery  and  husband,  and 
their  children,  and  was  a  part  of  a  quarter  section, 
which  she  owned.  She  died  in  May,  1887,  and  the 
family  continued  to  occupy  the  homestead  until  the 
year  1890.  The  evidence  tends  to  show  that  the  hus- 
band elected  to  occupy  the  homestead,  instead  of  tak- 
ing a  distributive  share  of  the  estate  of  his  wife.  The 
appellant,  in  the  year  1890,  recovered  judgment  against 
the  husband,  George  C.  Montgomery,  for  one  thousand, 
three  hundred  and  sixty-two  dollars  and  ten  cents,  and 
costs,  and,  for  that  reason,  was  made  a  party  to  the 
foreclosure  proceedings.  She  appeared  and  answered, 
setting  out  her  judgment;  alleging  that  the  judgment 
debtor  had  an  interest  in  the  mortgaged  premises, 
upon  which  the  judgment  was  a  lien  subject  to  the 
mortgage,  and  asking  that  it  be  so  decreed,  and  that 
she  be  permitted  to  redeem  the  premises  from  the  sale 
under  the  mortgage.  In  October,  1892,  a  decree  was 
rendered,  foreclosing  the  mortgage,  and  adjudging 
that  the  appellant  held  a  lien  against  the  interest  of 
Montgomery  in  the  premises,  inferior  to  the  rights  of 
the  plaintiff,  and  continuing  the  case  as  to  her.  In 
January,  1893,  an  additional  decree  was  rendered, 
final  in  its  terms,  which  confirmed  the  decree  of 
foreclosure,  and  adjudged  that  the  rights  of 
the  appellant  were  junior  to  the  interest  of 
the  plaintiff  under  the  mortgage,  and  foreclosing  her 
right  of  redemption.  At  the  next  March  term  the 
appellant  appeared  in  court  and  obtained  a  supple- 
mental decree,  which,  in  terms,  made  her  judgment 
a  second  lien  on  the  mortgaged  premises,  subject  only 
to  the  decree  of  foreclosure  in  favor  of  the  plaintiff, 
and  giving  to  her  the  right  to  redeem  from  the  fore- 
closure sale.    No  notice  was  given  by  the  appellant  that 
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she  would  appear  in  court  at  that  term,  and  no  appear- 
ance was  made  by  the  plaintiff,  or  by  the  co-defend- 
ants, or  by  the  appellant,  excepting  that  a  guardian 
ad  litem  was  appointed  by  the  court  for  the  children 
of  Mrs.  Montgomery,  who  were  minors,  and  he  filed 
answer  for  them.  In  December,  1893,  the  plaintiff, 
and  all  the  defendants,  excepting  the  appellant,  filed 
a  petition  in  which  they  set  out  the  facts  we  have 
recited,  and  made  the  pleadings,  and  orders,  and 
decrees  of  the  court  a  part  of  the  petition.  The  peti- 
tion alleged,  in  substance  and  effect,  that  George  C. 
Montgomei-y  had  elected  to  take  the  homestead  in 
lieu  of  a  distributive  share  of  the  real  estate  of  his 
deceased  wife,  and  that  his  only  interest  in  the  home- 
stead was  his  right  to  occupy  it,  and  that  the  children 
of  his  wife  were  the  owners  of  it;  that  Clarissa 
Shaver  has  no  interest  in  the  premises;  and  that  the 
supplemental  decree  rendered  in  her  favor  was  void, 
for  want  of  notice  of  the  claim  on  which  it  was 
rendered.  It  was  further  averred  that  the  prem- 
ises were  sold  under  the  decree  in  favor  of  the 
plaintiff  on  the  seventeenth  day  of  December,  1892, 
and  that  on  the  twenty-fifth  day  of  September, 
1893,  the  appellant  deposited  with  the  clerk,  money, 
to  redeem  from  the  sale.  The  petition  asks  that  the 
clerk  and  sheriff  of  Washington  county,  be  required  to 
make  answer  to  it,  that  the  clerk  and  Clarissa  Shaver, 
be  enjoined  from  making  redemption  from  the  sale, 
that  the  sheriff  be  enjoined  from  executing  a  deed  to 
the  appellant,  and  that  the  supplemental  decree  ren- 
dered in  March,  1899,  be  vacated.  The  appellant 
appeared  to  the  action,  and  filed  a  motion  "for  a  more 
specific  statement  of  the  matters  alleged  in  the  peti- 
tion, in  the  following  particulars:  In  paragraph  2  of 
the  petition,  and  in  paragraph  14  thereof,  such  refer- 
ence is  made  as  that  it  appears  that  judgment  and 
decree  was  rendered  in  favor  of  Samuel  Manatt,  and 
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the  mortgage  foreclosed  on  the  premises  described, 
Bind  that  under  such  foreclosure  the  sale  was  made  to 
Samuel  Manatt,  and  that  the  time  of  redemption 
therefrom  has  expired;  but  it  does  not  appear  whether 
or  not  the  defendants,  or  any  of  them,  have  redeemed; 
and,  under  the  facts  stated  in  the  petition,  either  the 
plaintiff,  Samuel  Manatt,  is  the  sole  person  interested 
in  this  proceeding,  or  else  he  has  no  interest,  and  the 
only  persons  interested  are  the  original  defendants, 
George  C.  Montgomery  and  children,  and  whichever  of 
said  parties  has  now  no  interest  in  the  result  of  this 
case,  is  improperly  joined  as  a  party,  in  this  petition. 
The  petition  being  presented  in  behalf  of  Samuel 
Manatt,  and  also  on  behalf  of  the  heirs  of  M.  E.  Mont- 
gomery and  the  husband  of  said  M.  E.  Montgomery, 
under  the  facts  appearing,  some  of  these  parties  are 
improperly  before  the  court.  Wherefore  Clarissa  Sha- 
ver moves  the  court  to  require  the  petitioners  to  fully 
state  what  interest  they,  or  either  of  them,  now  have 
in  maintaining  the  present  action." 

The  motion  was  overruled,  the  ruling  is  assigned 
as  error,  and  the  question  thus  raised,  is  the  only  one 
presented  for  our  determination.  After  ruling  on  the 
motion,  the  appellant  filed  an  answer  in  which  she 
denied  that  any  of  the  petitioners,  excepting  the 
plaintiff,  had  any  interest  in  the  property  in  contro- 
versy, and  alleged  that  he  purchased  it  at  sheriff's 
sale,  that  the  time  for  redemption  had  expired,  and 
that  her  co-defendants  had  failed  to  redeem,  and, 
therefore,  that  they  had  no  interest  in,  nor  right  to 
maintain,  the  action.  That  portion  of  the  answer 
was  assailed  by  a  demurrer,  which  was  overruled,  and 
there  was  a  hearing  upon  the  merits.  It  thus  appears 
that  the  appellant,  by  an  aflSrmative  pleading,  set  out 
the  substances  of  what  the  motion  sought  to  obtain, 
and  had  the  benefit  of  the  issues  thus  presented.  We 
are  of  the  opinion  that,  by  pursuing  the  course  stated. 
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the  appellant  waived  her  motion,  and  cannot  now 
be  heard  to  complain  of   the  action  of  the  court 
in  overruling  it.     Ida    County  v.    Wcods^   79   Iowa, 
149  (44    N.    W.    Rep.    247);     Mann    v.    Taylor,    78 
Iowa,  357  (43  N.  W.  Rep.  220);  Randolph  v.  Town  of 
Bloomfield,  77  Iowa,  51  (41  N.  W.  Rep.  562);  Coakley 
V.  McCarty,  34  Iowa,  107.    It  is  insisted  that  the  rule 
of  the  cases  cited  is  erroneous,  for  the  reason  that  no 
appeal  lies  from  a  ruling  on  a  motion  for  a  more  spe- 
cific statement,  and  it  can  only  be  reviewed  on  appeal 
from  the  final  judgment.    The  objection  thus  made 
does  not  reach  the  question  presented  in  this  case.    It 
is  true,  as  a  general  rule,  that  a  party  aggrieved  by  an 
erroneous  ruling  of  a  district  or  superior  court  is  enti- 
tled to  have  that  ruling  reviewed  on  appeal  to  this 
court,  provided  the  ruling  was  material,  and  the  right 
ta  object  to  it  is  not  waived.    No  doubt,  there  may  be 
cases  where  a  pleading  filed  after  a  ruling  on  a  motion 
for  a  more  specific  statement,  can  be  so  drawn  as  not 
to  waive  the  right  to  object  to  the  ruling,  but  this  is 
not  a  case  of  that  kind.    We  are  less  reluctant  to 
reach  this  conclusion  because,  having  read  the  entire 
record  in  the  case,  we  are  of  the  opinion  that  the 
claim  of  the  appellant  is  without  substantial  merit, 
and  that  justice  was  done  by  the  decree  of  the  district 
court.    For  the  reasons  shown,  it  is  afpiemed. 
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S.  E.  Fliokinger  v.  The  Omaha  Bridge  and  Terminal 
Railway  Company,  Appellant. 

Foreclosure  Sale:     title  of  pukcuaser.     The  fact  that  neither 

1  special  execution  for  the  sale  of  property  under  foreclosure,  nor 
the  sheriflTs  return  thereon,  refers  to  the  decree  aj?ainst  the  owner 

2  of  the  equity  of  redemption,  who  purchased  subsequent  to  the 
mortgage,  and  against  whom  a  supplemental  decree  was  entered, 
and  who  failed  to  redeem,  will  not  invalidate  the  title  of  the 
purchaser. 

TrauMfer  of  CaiiKe  of  Action:    deed.     A  cause  of  action  aocruinj?  to 

3  the  owner  of  a  lot,  by  reason  of  the  building  of  a  railroad  on  the 
street  adjacent,  does  not  pass  by  a  conveyance  of  the  lot. 

Correction  of  Judgment:     new  trlvl.    The  rule  tliat  the  amount 

4  of  the  recovery,  fixed  by  the  verdict  of  a  jury,  cannot  be 
reduced  by  the  court  without  giving  the  successful  party  the 
option  of  a  new  trial,  does  not  apply  where  a  case  is  tried  by  the 
court.  Having  power  to  correct  its  judgment  during  the  term,  it 
may  reduce  the  amount  of  a  judgment,  if  satisfied  that  it  is  too 
large. 

Appeal  from  Pottawattamie  District  CofArt. — Hon.   N. 
W.  Maoy,  Judge. 

Wednesday,  May  20,  1896. 

Action  at  law  to  recover  damages  alleged  to  have 
been  caused  by  the  location  of  the  railway  of  the 
defendant  on  a  street  by  the  side  of  a  lot  in  the  city 
of  Council  Bluffs,  claimed  to  have  been  owned  by  the 
plaintiff.  There  was  a  trial  by  the  court,  without  a 
jury,  and  a  judgment  in  favor  of  the  plaintiff  for  one 
hundred  and  twenty-five  dollars.  The  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  but  the 
court,  at  the  same  time,  reduced  the  judgment  to  sev- 
enty-five dollars.  Both  parties  appeal,  but  the 
defendant,  having  first  given  notice  of  appeal,  is  the 
appellant — Affirmed. 
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Greene  &  Breckenridge  for  appellant. 

Flickinger  Bros,  for  appellee. 

Robinson,  J. — The  district  court  was  authorized 
to  find  the  material  facts  in  this  case  to  be  as  follows: 
In  the  year  1885,  A.  T.  Flickinger,  became  the  owner 
of  the  lot  in  question.  In  the  year  1888,  he  conveyed 
it  by  warranty  deed  to  M.  C.  Costerison.  In  Decem- 
ber of  that  year,  Costerison  gave  to  the  plaintiff  a 
mortgage  on  the  lot  to  secure  a  promissory  note  for 
the  sum  of  two  hundred  dollars;  and  in  August  of 
the  next  year,  he  conveyed  the  lot  to  T.  O'Heam,  by 
a  warranty  deed,  subject,  however,  to  the  mortgage. 
In  December,  1891,  the  plaintiff  commenced  an  action 
to  recover  the  amount  due  on  the  note,  and  to  fore- 
close the  mortgage,  and  made  Costerison  and  O'Hearn 

parties  defendant.  In  January,  1892,  a  decree 
1         was  rendered  in  favor  of  the  plaintiff,  and 

against  Costerison,  for  the  amount  due  on  the 
note,  and  for  the  foreclosure  of  the  mortgage,  and 
the  cause  was  continued  as  to  O'Heam.  On  the  sixth 
day  of  the  next  April,  a  supplemental  decree  of  fore- 
closure was  rendered  against  O'Heam,  a  special  exe- 
cution for  the  sale  of  the  lot  was  then  issued,  and  the 
lot  was  sold  to  the  plaintiff;  and,  redemption  not 
having  been  made,  a  sheriff's  deed  for  the  lot  was 
issued  to  the  plaintiff  in  May,  1893.  The  railway  of 
the  defendant  was  located  in  a  street  along  the  side 
of  the  lot  in  the  latter  part  of  the  year,  1892,  and 
was  completed  within  a  few  months.  This  action 
was  commenced  in  December,  1893. 

I.  The  appellant  first  contends  that  the  plaintiff 
did  not  have  title  to  the  property,  for  the  reason  that 
the  foreclosure  proceedings  were  defective.  The 
alleged  defects  are  that  the  special  execution  for  the 
sale  of  the  lot  recited  the  decree  against  Costerison, 


360  Fliokinger  v.  Terminal  Railway  Co.      [98  Iowa 

but  did  not  refer  to  that  against  O'Hearn,  and.  that 
the  return  on  the  execution  showed  that  the  lot 
2         was  treated  and  sold  as  the  property  of  Costeri- 
son.    In  other  words,  it  is  claimed  that  there 
was  no  sale  under  the  supplemental  decree  against 
O'Heam,  and  that  Costerison  had  no  interest  in  the 
land  by  reason  of  his  conveyance  to  O'Heam.    The 
objections  thus  made    are    purely  technical,  with- 
out   substantial    merit.    The   interest    acquired  by 
O'Hearn    was   subject  to  the  mortgage.    The  legal 
effect   of   the   two   decrees  of   foreclosure  was  the 
same  as  though  the  relief  granted  by  the  two  had 
been  included  in  one.    The  special  execution  was  not 
issued  until  after  the  second  decree  was  rendered,  and 
the  only  right  which  O'Hearn  had  after  the  sale  was 
to  redeem  from  it.    He  failed  to  do  so,  and  the  sheriff's 
deed  conveyed  to  the  plaintiff  the  fee-simple  title  to 
the  land.    The  fact  that  the  execution  did  not  refer 
to  the  decree  against  O'Hearn,  and  the  omission  of 
the  sheriff  to  refer  to    O'Hearn  in  his  notice  and 
return,  were  not  of  a  character  to  mislead  or  prejudice 
any  one.    O'Heam  was  in  court.    His  interests  were 
foreclosed,  and  the  interest  pledged  by  the  mortgage 
was  sold  to  pay  the  debt  to  which  his  title  was  subject. 
He  did  not  redeem,  and  does  not  complain  of  what 
was  done.    We  think  the  defendant  has  no  just  ground 
for  attacking  the  proceedings. 

11.  It  is  next  urged,  that  the  right  which  the 
plaintiff  acquired  through  the  sheriff's  deed,  was 
transferred  by  her  before  judgment  in  the  case  was 
rendered,  and  therefore,  that  she  is  not  entitled  to 
recover.  It  appears  that  the  plaintiff  executed  to 
Peter  C.  Nelson  a  warranty  deed  for  the  lot,  which  was 
dated  on  the  twenty-first  day  of  June,  1893.  It  is  shown, 
however,  that  it  was  drawn  and  signed  at  that  time, 
in  consequence  of  negotiations  with  Nelson  for  the 
sale  of  the  lot,  but  that  the  contract  was  not  fully 
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entered  into  until  April,  1894,  and  the  deed  was  then 
delivered  as  previously  made.  The  right  to  damages 
accrued  after  the  sale  of  the  lot  by  the  sheriff,  and  the 
plaintiff  was  entitled  to  recover  for  damages  caused 
after  the  sale  was  made,  and  before  she  sold  to 

3  .       Nelson.     Code,  section  3127.     The  deed  she 

gave  to  him  did  not  purport  to  convey  anything 
but  the  lot,  and  cannot  be  given  the  effect  of  an  assign- 
ment of  a  cause  of  action  for  damages.  Pratt  v.  Rail- 
waif  Co,,  72  Iowa,  253  (33  N.  W.  Rep.  666). 

III.  Complaint  is  made  by  the  appellant  of  the 
amount  of  the  recovery.  The  evidence  in  regard  to 
the  damages  caused  by  the  building  of  the  defendant's 
railway,  is  conflicting,  but  it  was  suflBcient  to  authorize 
a  judgment  for  the  amount  fixed  by  the  district  court. 

IV.  The  appellee  complains  of  the  action  of  the 
district  court  in  reducing  the  amount  of  the  judg- 
ment without  giving  her  an  opportunity  to  accept  the 

reduced  sum,  or  to  demand  a  new  trial.    The 

4  rule  in  a  case  tried  by  a  jury  is  that  the  court 
cannot  reduce  the  amount  of  recovery  fixed  by 

the  verdict,  but  must  give  the  party  in  whose  favor 
it  was  rendered,  the  option  to  accept  the  reduced 
amount,  or  submit  to  a  new  trial.  Brown  v.  McLeish, 
71  Iowa,  383  (32  N.  W.  Rep.  385);  Brockman  v.  Berry- 
hill,  16  lowi,  185;  Callanan  v,  Shaw,  24  Iowa,  450; 
Noel  V.  Railroad  Co.,  44  Iowa,  294.  This  rule  does  not 
apply  where  a  case  is  tried  by  the  court  without  a 
jury.  The  record  of  the  court  is  under  its  control, 
and  "may  be  amended,  or  any  entry  therein  expunged 
at  any  time  during  the  term  at  which  it  is  made,  or 
before  it  is  signed  by  the  judge."  Code,  section  178. 
This  was  held,  in  State  v.  Daugherty,  70  Iowa,  439  (30 
N.  W.  Rep.  685),  to  authorize  a  court  to  set  aside  a 
judgment  in  a  criminal  case  at  the  term  at  which  it 
was  entered  on  a  plea  of  guilty,  and  to  render  a  new 
judgment  fixing  a  greater  punishment.     Since  the 


362  State  of  Iowa  v.  Swafford.  [98  Iowa 

court  was  empowered  to  try  the  cause  and  render 
judgment  for  such  an  amount  as  the  evidence  seemed 
to  warrant,  we  are  of  the  opinion  that  it  had  power  to 
correct  that  judgment  by  reducing  the  amount.  The 
amendment  was  made  at  the  term  at  which  the  origi- 
nal judgment  was  entered,  and  it  is  not  claimed  that 
the  parties  were  absent  at  the  time,  nor  that  the  court 
did  not  have  jurisdiction  of  them.  In  this  respect 
the  case  differs  from  that  of  Insurance  Co.  v.  Duffie,  67 
Iowa,  175  (25  N.  W.  Rep.  117.) 

We  reach  the  conclusion  that  the  judgment  of  the 
district  court  is  right,  and  it  is,  on   both  appeals, 

AFFIRMED. 


State  of  Iowa  v.  Charles  B.  Swafford,  Appellant. 

Peijnry:  materiality  of  evidence:  Proving  Irnth.  Bane 
alleged  that,  while  a  chaste  woman,  Murphy  seduced  her,  and 
that  as  a  result  she  was  delivered  of  a  child  in  April,  1894,  which 
was  met  by  a  general  denial.  Swafford  testified  that  he  had  inter- 
course with  her  on  July  4, 1893,  which  Bane  denied.  If  Swafford 
swore  truly,  the  child  may  have  been  his.  An  indictment,  charg- 
ing that  Swafford  perjured  liimself,  averred  that  he  had  no  inter- 
course with  Bane  on  July  4, 1893,  or  any  oUi'ir  time.     Held: 

I  a.  If  it  be  conceded  that  this  testimony  would  not  be  material, 
had  issue  arisen  on  a  complaint  alleging  seduction  alone,  and 
a  general  denial,-  for  the  reason  that  it  would  then  go  to 
chastity  only,  and  chastity  being  presumed,  pleading  it  was 
surplusage  as  to  which  the  general  denial  raised  no  issue- 
yet,  as  pregnancy  was  also  alleged,  in  aggravation  of  dam- 
ages, as  it  might  be,  paternity  became  material,  and  so  did 
this  testimony,  as  bearing  on  that  question. 

b.  No  claim  being  made  that  swearing  that  the  connection 
was  had  on  July  4, 1893,  was  due  to  mistake,  the  truth  of  the 
alleged  false  oath  cannot  be  shown  by  evidence  of  inter- 

2  course  had  later  than  that  day,  notwithstanding  said  nega- 
tive averment  in  the  indictment.  False  testimony  as  to 
intercourse  on  that  day  was  material  on  the  question  of 
paternity.    Such  testimony  as  to  a  later  day  might  not  be. 

c.  Defendant  may  show,  to  establish  the  truth  of  the  oath 

3  charged  to  be  false,  that  he  had  opportunity  to  do  what  he 
swore  he  did  da 
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Given,  J,  dissenting,  holds,  that  while  this  might  be  done  to  rebut 
testimony  of  want  of  opportunity,  it  is  not  original  as  admissible 
evidence. 

CJouRT  AND  JURY.    The  materiality  of  the  evidence  on  the  giving  of 
6    which  perjury  is  charged  is,  on  prosecution  therefor,  a  question 
of  law. 

Prifileged  CommiiDleation.  One  charged  with  testifying  falsely  to 
having  had  sexual  intercourse  with  a  certain  woman,  met  her, 
her  father  and  her  attorney.  During  their  conference  he  made 
certain  declarations.    Certain  plans  were  then  debated  looking  to 

4  some  modification  of  said  testimony,  so  that  it  would  cease  to  ope- 
rate against  her  securing  employment  Defendant  suggested  that 
such  modification  might  lead  to  his  prosecution  for  perjury,  where- 
upon the  attorney  promised,  in  that  event,  to  defend  him.  Held, 
the  declarations  made  before  this  promise  was  given  are  not  privi- 
leged, and  the  attorney  may  testify  as  to  them.  t^t^Ue  v.  House- 
worth,  91  Iowa,  740,  disiinguisfied. 

Appeal:  setting  conviotion  aside.  Defendant  was  charged  with 
perjury  in  swearing,  in  a  seduction  case  against  another,  to  the 

5  material  fact  that  at  a  certain  time  he  had  intercourse  with  the 
woman  seduced;  and  he  testified  upon  his  prosecution  for  perjury 
that  he  had  sworn  to  the  truth.  She  testified  positively  that  it 
was  false,  and  was  corroborated  by  admissions  made  to  her  attor- 
ney, and  other  admissions  made  in  the  presence  of  herself,  her 
attorney,  and  her  father.  Held,  that  the  verdict  of  guilty  was  not 
against  the  clear  weight  of  evidence. 

Appeal  from    Johnson  District   Court  —  Hon.   M.  J. 
Wade,  Judge. 

Wednesday,  May  20, 1896. 

Defendant  was  indicted,  tried  and  convicted  of 
the  crime  of  perjury,  and  judgment  of  imprisonment 
in  the  penitentiary  for  two  years  entered  against  him, 
from  which  he  appeals. — Reversed, 

Bailey  &  Murphy  and  George  A.  Ewing  for  appel- 
lant. 

Milton  Remley^  attorney  general,  George  W.  Ball, 
county  attorney,  and  Joe.  A.  Edwards  for  the  state. 
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Given,  J. — I.  On  the  twenty-first  day  of  March, 
1894,  Maud  M.  Bane  filed  her  petition  in  the  district 
court  of  Johnson  county  against  T.  E.  Murphy,  stating 
as  her  cause  of  action  as  follows:  "  That  heretofore, 
to-wit,  on  and  before  the  first  day  of  September,  1893, . 
she  was  an  unmarried  woman,  of  previously  chaste 
character,  a  resident  of  Penn  township,  in  Johnson 
county,  Iowa,  and  of  the  age  of  majority;  that  on  or 
about  said  firat  day  of  September,  1893,  the  defendant, 
for  the  purpose  of  injuring  and  destroying  plaintiff's 
good  name,  happiness,  and  future  comfort,  did  seduce 
and  debauch  the  plaintiff,  and  did  then  and  there  cause 
her  to  be  pregnant  with  child,  all  to  the  plaintiff's 
damage  in  the  sum  of  $10,000."  She  asked  judgment 
for  that  amount.  The  defendant  Murphy  answered 
denying  generally;  and  thereafter,  on  the  fourth  day 
of  June,  1894,  the  deposition  of  this  defendant  was 
taken  in  said  action  before  0.  A.  Byington,  a  notary 
public,  duly  authorized  to  take  the  same.  The  charge 
is  that  defendant,  Swafford,  in  giving  his  testimony 
before  said  notary,  "willfully,  corruptly,  knowingly, 
falsely,  and  feloniously  swore  that  he,  the  said  Charles 
B.  Swafford,  had  sexual  intercourse  with  the  said 
Maud  M.  Bane  twice  on  the  night  of  July  4,  1893,  at 
her  home." 

II.  To  constitute  perjury,  said  testimony  of  the 
defendant  must  have  been  to  a  material  matter  in  the 
proceeding  in  which  it  was  tak^n.  Code,  section  3936. 
Appellant  contends  that,  under  the  issues  joined  in 
that  case,  said  testimony  was  not  to  any  material  mat- 
ter therein;  that  the  presumption  of  law  establishes 
prima  facie  the  chaste  character  of  the  plaintiff  in  a 
seduction  case,  and  therefore  the  averment  of  chastity 
in  said  petition  was  not  essential  to  the  cause  of  action, 
and  need  not  have  been  alleged,  and  was  not  required 
to  be  proven,  and  therefore  the  general  denial  joined 
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no  issue  thereon.  It  is  further  argued  that  the  char- 
acter of  the  plaintifiE  in  that  case  for  chastity  could 
only  become  material  under  a  plea  of  a  want  of 
chastity  in  mitigation  of  damages,  and  as  no 
such  plea  was  made  in  that  case,  said  testimony  was 
immaterial.  That  the  allegation  that  the  defend- 
ant in  that  action  caused  the  plaintiff  to  be 
pregnant  with  child  was  not  essential  to  recovery, 
but  might  be  shown  in  aggravation  of  damages  by 
the  plaintiff,  and  that  the  defendant  might  show  in 
mitigation  that  the  pregnancy  was  caused  by  another. 
These  propositions  may  all  be  conceded;  yet  it  remains 

clear,  we  think,  that  said  testimony  was  to 
1         a  material  matter  in  that  case.    Concede  that, 

upon  an  allegation  of  seduction  alone,  and  a 
general  denial,  this  testimony  would  have  been  imma- 
terial under  the  presumption  of  chastity;  yet  we  have 
the  allegation  of  pregnancy,  caused  by  the  defendant 
in  that  action,  in  aggravation  of  damages,  and  his 
denial  thereof.  Upon  this  issue  the  paternity  of  the 
child  was  material.  The  child  was  bom  April  4, 1894; 
and  on  June  4,  1894,  this  defendant  testified  that  he 
had  sexual  intercourse  with  that  plaintiff  on  the  night 
of  July  4,  1893,  just  nine  months  prior  to  the  birth  of 
the  child.  Surely,  his  testimony  was  material  upon 
the  issue  as  to  the  amount  of  damages,  if  not  as  to  the 
chastity  of  that  plaintiff.  Whether  such  evidence 
would  be  material,  under  an  averment  of  seduction 
alone,  and  a  general  denial,  we  do  not  determine,  as 
we  regard  it  as  material  on  the  issue  as  to  damages. 

III.  On  this  trial  Maud  M.  Bane  testified  that  the 
defendant  never  had  sexual  intercourse  with  her  at 
any  time  or  place.  Thereafter  the  defendant  testi- 
fied in  his  own  behalf,  and,  on  his  examination  in 
chief,  said:  "I  had  sexual  intercourse  with  Maud 
Bane  that  night  [July  4,  1893]  twice,  in  the  house,  on 
the  sofa."    Upon  further  examination  he  stated  that 
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he  sa>v  Miss  Bane  on  the  first  and  also  on  the  second 
Sunday  after  said  fourth  of  July.  He  was  then  asked: 
"Did  you,  or  not,  have  intercourse  with  Miss  Bane  on 
that  occasion?"  To  this  the  state  objected  as  imma- 
terial, irrelevant,  and  incompetent,  which  objection 
was  sustained,  and  of  this  appellant  complains.  His 
contention  is  that  if  he  could  show  that  he  had  sexual 
intercourse  with  her  on  or  about  the  fourth  day  of 
July,  1893,  he  was  not  guilty  of  perjury  in  testifying 
as  he  did  in  said  deposition.  Appellant  quotes  from 
Whart.  Cr.  Law,  section  1276,  as  follows;  "If  a  wit- 
ness be  asked  whether  goods  were  paid  for  on  a  par- 
ticular day,  and  he  answers  in  the  aflBrmative,  if  the 
goods  were  really  paid  for,  though  not  on  that  partic- 
ular day,  it  would  not  be  perjury,  unless  the  day  be 
material."  Plath  v.  Braunsdorff,  40  Wis.  Ill,  is  also 
cit-ed,  wherein  the  particular  day  on  which  a  certain 
act  was  done  was  held  not  to  be  material. 

The  charge  is,  that  the  defendant  testified  falsely, 
that  he  had  sexual  intercourse  with  Maud  M.  Bane 
twice,  on  the  night  of  July  4,  1893,  and  it  is  alleged, 

that  he  did  not  have  sexual  intercourse  with 
2  her  on  said  night,  "nor  at  any  other  time,  twice, 

nor  once,  nor  at  all."  Whether,  as  a  matter  of 
pleading,  that  part  of  the  negative  averment  that  he 
did  not  have  sexual  intercourse  with  her  at  any  other 
time,  might  be  treated  as  surplusage,  we  need  not 
determine.  It  is  evident  from  the  record,  that  the 
contention  is,  whether  the  defendant  was  guilty  of 
perjury  in  swearing  that  he  had  intercourse  with 
Maud  "L  Bane  on  the  night  of  July  4,  1893.  This,  as 
we  ^  .ve  said,  was  a  material  issue  in  the  seduction 
CJIS6,  and  is  an  important  issue  in  this.  She  testifies 
positively,  that  he  did  not  have  sexual  intercourse 
with  her  on  the  night  of  July  4,  1893,  and  he  again 
testifies  as  positively  that  he  did.  There  is  no  pretense 
that,  in  testifying  on  either  occasion,  the  defendant 
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was  mistaken  as  to  the  day.  The  charge,  the  plea,  and 
the  proofs,  all  relate  to  July  4, 1893;  hence  the  day  is 
material,  and  what  is  said  as  to  other  times,  is  imma- 
terial. Maud  M.  Bane  testified  in  chief,  on  behalf 
of  the  state,  that  she  saw  the  defendant  on  the 
fourth  day  of  July,  1893,  at  her  home,  and  that 
he  did  not  have  sexual  intercourse  with  her 
on  that  day  or  night,  nor  at  any  other  time.  This  was 
all  the  evidence  offered  by  the  state  as  to  the  time  the 
defendant  and  Maud  M.  Bane  were  together  on  that 
day  or  night.  Her  further  testimony  in  chief  was 
solely  as  to  the  interview  in  Mr.  Remley's  oflBce  on  the 
seventh  day  of  August,  1894.  On  her  cross-examina- 
tion she  testified  as  follows:  "I  was  with  Mr.  Swaf- 
ford  on  the  night  of  July  4,  1893.  In  the  daytime  I 
was  with  him  at  the  iron  bridge,  and  returned  home 
in  the  evening.  We  took  our  supper  at  home.  After 
supper  we  want  down  to  Linder's  platform.  I  think 
we  stayed  there  until  about  half  past  nine  o'clock,  and 
then  Mr.  Swafford  and  I  returned  home.  There  was 
nobody  present  at  that  time  but  Mr.  Swafford  and 
myself.  I  don't  know  how  long  Mr.  Swafford  stayed. 
I  don't  think  he  was  there  over  an  hour."  The  further 
cross-examination  on  this  subject  was  as  follows:  "Q. 
And  during  that  hour  you  and  Mr.  Swafford  were  there 
together  alone?  A.  Not  alone;  no,  sir.  Q.  Who  else 
was  there?  (Same  objection).  Court:  It  may  be 
answered,  but  the  gentlemen  understand  my  rule. 
Anything  collateral  to  the  main  question  inquired  into 
that  the  cross-examination  upon-  it  is  conclusive,  that 
you  can't  call  out  a  matter  for  the  purpose  of 
contradiction.  A.  Our  folks  came  home  about  15 
or  twenty  minutes  after  we  did;  they  were  at  Linder's. 
I  think  we  left  the  platform  at  about  half  past  nine 
o'clock;  it  wasn't  later.  And  our  folks  got  home  may 
be  20  minutes  after  we  did;  not  later  than  that.  We 
had  a  team  and  buggy,  and  drove  right  home  from  the 
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dance.  The  horses  trotted  a  good  share  of  the  way 
home."  Albert  Linder  was  called  on  behalf  of  the 
defendant,  and  having,  without  objection,  stated  that 
he  saw  Mr.  and  Mrs.  Bane,  Maud  M.  Bane,  and  the 
defendant  on  the  night  of  the  fourth  of  July,  1893,  the 
following  occurred  upon  his  further  examination: 
"Q.  At  what  place  did  you  see  them?  (Plaintiff  objects 
as  immaterial.  Objection  sustained.  Defendant  excepts). 
A.  I  live  a  half  mile  this  side  of  where  Mr.  Bane  lives. 
Had  a  dance  at  my  place  on  the  night  of  July  4th,  1893. 
Q.  Did  you  see  Mr.  Bane's  folks  there  ?  (Plaintiff  objects 
as  immaterial,  incompetent,  and  irrelevant.  Objection 
sustained.  Defendant  excepts).  Q.  Did  you  see 
Maud  Bane  and  Mr.  Swafford  there  that  night?  A. 
Yes,  sir.  (Same  objection.  Same  ruling.  Defendant 
excepts.  State  moves  to  strike  out  the  answer.  Motion 
sustained.  Defendant  excepts).  Q.  What  time  did 
Mr.  Swafford  and  Miss  Bane  leave  your  place  that 
night?  (Plaintiff  objects,  as  immaterial,  irrelevant, 
and  incompetent.  Objection  sustained.  Defendant 
excepts).  Q.  What  time  that  night  did  Mr.  James 
Bane  and  Mrs.  Bane  leave  there  with  reference  to  the 
time  that  Maud  Bane  and  Mr.  Swafford  left  there? 
(Plaintiff  objects,  as  immaterial,  irrelevant,  and  incom- 
petent. Objection  sustained.  Defendant  excepts).  Q. 
Mr.  Linder,  isn't  it  true  that  Mr.  Swafford,  Miss  Maud 
Bane,  Mr.  James  Bane,  and  Mrs.  James  Bane,  and  Mr. 
Bert  Bane,  Mr.  Earl  Bane,  and  the  younger  children 
of  Mr.  James  Bane  and  Mrs.  James  Bane,  were  at  that 
dance  that  night,  and  that  Mr.  Swafford  and  Miss  Maud 
Bane  went  away  from  there  in  a  buggy,  and  that  they 
leftiihere  in  the  evening  about  9  o'clock  or  thereabouts, 
and  that  Mr.  James  Bane  and  Mrs.  Bane  and  all  the 
rest  of  the  Bane  family  remained  there  at  your  place 
till  between  12  and  1  o'clock  on  the  night  of  July  4, 
1893, —ain't  that  true?  (Plaintiff  objects,  as  imma- 
terial,   iiTelevant,    and    incompetent,    and    for    the 
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further  reason  that  it  is  leading.  Sustained,  upon  the 
ground  that  it  is  immaterial.  Defendant 
3  excepts)."  The  purpose  of  this  examination  of 
Mr.  Linder  was  evidently  to  show  that  the 
defendant  and  Maud  M.  Bane  were  alone  together  at 
her  father's  home  for  a  longer  time  than  she  stated  on 
her  cross-examination,  and  thus  not  only  to  contra- 
dict her,  but  also  to  show  that  they  had  opportunity 
to  have  done  what  defendant  swore  they  did.  The 
evidence  was  admissible,  if  at  all,  either  as  original 
evidence  on  behalf  of  the  defendant,  or  in  rebuttal  of 
something  offered  by  the  state,  or  in  contradiction  of 
Maud  M.  Bane,  in  her  statements  made  upon  her 
cross-examination.  It  is  the  opinion  of  the  majority 
that,  as  this  evidence  tends  to  show  that  these  persons 
were  alone  together  for  a  sufficient  length  of  time  to 
have  done  what  defendant  swore  they  did  do,  it  was 
admissible  as  original  evidence  on  behalf  of .  the 
defendant,  and  that  the  court  erred  in  excluding  it. 
It  is  the  view  of  the  writer  that  this  evidence  is  imma- 
terial, and  was  therefore  properly  excluded.  All  that 
it  tends  to  prove  is  that  these  persons  had  an  oppor- 
tunity to  have  had  sexual  intercourse,  as  sworn  to  by 
defendant.  Surely,  no  presumption  that  they  were 
guilty  of  such  conduct  arises  from  the  mere  fact  that 
they  were  together  alone.  Evidence  of  opportunity 
proves  nothing,  and  is  therefore  immaterial.  Evi- 
dence of  want  of  opportunity  would  tend  to  show  that 
defendant's  statement  in  his  deposition  was  false; 
and,  had  the  state  ofiEered  such  evidence,  then,  and 
then  only,  would  this  evidence  have  been  admissible 
in  rebuttal. 

IV.  Milton  Remley,  Esq.,  who  was  attorney  for 
Miss  Bane,  in  her  case  against  Murphy,  was  called  by 
the  state  to  testify  to  a  conversation  had  with  the 
defendant  alone,  shortly  prior  to  August  7,  1894, 
concerning  his  relations  to  Miss  Bane;  also,  to  a 
Vol.  98  la- 24 
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conversation  had  on  August  7,  between  Miss  Bane,  her 
father,  the  defendant,  and  the  witness.  It  appears 
that  t^e  testimony  which  the  defendant  had  given, 
was  in  the  way  of  Miss  Bane's  getting  employment 
as  a  school  teacher,  and  the  persons  named  had  met 
on  August  7,  in  Mr.  Remley's  oflBce,  to  see  what,  if 
anything,  could  be  done  to  remove  the  difficulty. 
The  defendant  was  allowed  to  examine  Mr.  Remley 
as  to  his  relations  as  an  attorney  to  the  def  end- 
4  ant.  It  appears  that,  in  the  course  of  the  con- 
versation on  the  seventh,  different  plans  were 
proposed,  to  relieve  Miss  Bane  from  the  effect  of  the 
defendant's  testimony,  in  preventing  her  from  getting 
employment  as  a  teacher.  When  a  certain  plan  was 
proposed,  defendant  said:  "Then,  suppose  Murphy 
should  undertake  to  prosecute  me;"  and  it  was  agreed 
that  in  that  event,  Mr.  Remley  should  act  as  his 
attorney  in  the  matter.  Defendant  objected  to  Mr. 
Remley*s  testifying  to  anything  that  was  said  by  the 
defendant  on  the  seventh,  because  confidential  and 
privileged.  No  objection  was  made  to  Mr.  Remley's 
testifying  to  what  the  defendant  sail  to  him  two  or 
three  weeks  prior  to  August  7;  nor  could  there  be,  as 
that  conversation  was  in  no  sense  confidential.  Mr. 
Remley  was  permitted,  over  the  defendant's  objec- 
tion, to  testify  to  what  was  said  in  the  conversation 
on  the  seventh,  prior  to  the  time  he  agreed  to  act  as 
defendant's  attorney  in  case  he  was  prosecuted  by 
Murphy.  Mr.  Remley  declined  to  state  any  part  of 
the  conversation  that  occurred  after  he  so  agreed, 
and  was  not  asked  or  required  to  do  so.  Defendant 
contends  that  the  entire  conversation  is  privileged, 
and  cites  State  v.  Houseworth,  91  Iowa,  740  (60  N.  W. 
Rep.  221).  In  that  case  the  question  was  whether 
confidential  communications  from  a  prosecuting  wit- 
ness to  the  county  attorney  were  privileged.  It  was 
held  that  under  our  statute  the  relation  of  attorney 
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and  client  need  not  necessarily  exist  to  render  a  con- 
fidential communication  privileged.  This  court  said: 
"While  it  is  true  that,  as  to  attorneys,  such  commun- 
cations  are  oftener  made  by  clients  than  by  others, 
we  do  not  think  there  is  any  such  limitation  upon  the 
operation  of  the  statute,  but  that  it  matters  not  from 
whom  the  communication  is  received,  if  it  be  to  a 
practicing  attorney  in  his  professional  capacity,  and 
necessary  for  him  to  discharge  the  functions  of  his 
oflBce."  The  communication  testified  to  was  not  made  in 
confidence  to  Mr.  Remley .  It  was  not  made  to  him  more 
than  to  the  others  present,  upon  whom  no  confidence 
was  enjoined,  and  of  whom  it  could  not  be  required. 
Whether  what  was  said  in  the  presence  of  Miss  Bane  and 
her  father  after  Mr.  Remley 's  agreement  to  act  as  attor- 
ney for  the  defendant  is  privileged  we  do  not  determine, 
as  no  testimony  was  given  in  relation  thereto.  The 
communication  was  not  to  Mr.  Remley  in  his  profes- 
sional capacity,  nor  was  it  necessary  to  enable  him  to 
discharge  the  functions  of  his  oflBce.  The  purpose  of 
the  interview  was  to  devise  some  plan  by  which  the 
effect  of  the  defendant's  testimony  given  in  said  depo- 
sition could  be  modified  or  removed,  so  as  not  to  inter- 
fere with  Miss  Bane's  getting  a  school.  We  do  not 
think  that  it  can  be  properly  said  that  Mr.  Remley 
was  acting  as  an  attorney  in  that  matter,  but,  if  it 
may,  the  element  of  confidence  that  is  requisite  to 
render  the  communication  privileged  is  lacking. 

V.  Appellant's  next  contention  is  that  the  ver- 
dict is  contrary  to  the  evidence.  The  evidence  is 
somewhat  voluminous  and  conflicting,  and  would 
require  more  space  to  here  set  out,  or  to  discuss  in 
detail,  than  should  be  taken  for  that  purpose.  In 
State  V.  Wise,  83  Iowa,  596  (50  N.  W.  Rep.  59),  it  is 
said:  "The  rule  in  such  cases  is  different  from  that 
applied  in  civil  cases.  This  court,  though  proceeding 
carefully  and  cautiously,  will  interfere  in  criminal 
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cases  more  readily  than  in  civil.  We  will  not,  in  a 
criminal  case,  support  a  verdict  if  it  be  against  the 
clear  weight  of  the  evidence."  Guided  by  this  rule, 
we  have  examined  the  evidence;  and,  while  if  it  was 
before  us  to  decide  therefrom  upon  the  defendant's 
guilt  or  innocence,  we  might  reach  a  different  conclu- 
sion from  that  arrived  at  by  the  jury,  we  can- 

5  not  say  that  the  verdict  is  contrary  to  the 
evidence.      There  is  no    doubt   but  that  the 

defendant  testified  upon  oath  as  alleged  to  what  we 
hold  to  have  been  a  material  matter.  Miss  Bane 
swears  positively  that  it  was  false,  and  in  this  she  is 
corroborated  by  admissions  made  by  the  defendant  to 
Mr.  Remley  prior  to  August  7,  and  on  that  day,  in  the 
presence  of  Miss  Bane,  her  father,  and  Mr.  Remley. 
There  is  other  coiToborating  evidence,  suflBcient,  we 
think,  to  sustain  the  finding  that  the  defendant's 
statement  in  his  deposition  was  false,  and  known  to 
him  to  be  so. 

The  petition  and  answer  in  the  case  of  Maud  M. 

Bane  v.  T.  E.  Murphy,  was  in  evidence,  and  the  court 

instructed  that  thereunder  the  matter  testified  to  by 

the  defendant  in  said  deposition  was  material. 

6  Appellant  contends  that  the  question  of  materi- 
ality should  have  been  left  to  the  jury.    Not  so, 

we  think.  It  was  the  province  of  the  court  to  construe 
these  pleadings,  and  to  determine,  as  a  matter  of  law, 
what  the  issues  were.  In  State  v.  Cay  wood,  96  Iowa, 
367  (65  N.  W.  Rep.  385),  this  court  said:  "The  question 
of  determining  the  materiality  of  the  evidence  offered 
in  a  case  is  always  one  for  the  court,  and  we  can  con- 
ceive of  no  'reason  why  the  same  rule  should  not  be 
applied  when  it  becomes  necessary  to  determine 
whether  evidence  offered  upon  the  trial  of  another 
case  was  material.  The  following  authorities  abund- 
antly sustain  the  correctness  of  the  instruction:  [Cit- 
ing cases]."" 
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VI.  Other  errors  than  those  discussed  were 
assigned.  We  have  examined  them  as  best  we  could, 
unaided  by  argument,  and  fail  to  discover  any  errors 
therein  prejudicial  to  the  appellant. 

We  feel  called  upon,  before  concluding  this  opin- 
ion, to  express  our  disapproval  of  the  remarks  of  coun- 
sel for  appellant,  in  their  argument,  derogatory  to  the 
judge  who  presided  at  the  trial, a '^d  to  the  prosecuting 
attorney.  We  find  nothing  in  ihe  record  to  warrant 
these  criticisms  and  insinuations.  Counsel  should  not 
pervert  the  privilege  of  legitimate  argument  to  such 
a  purpose,  nor  impose  upon  this  court  the  reading  of 
matter  so  entirely  foreign  to  the  merits  of  their  case. 

For  error  pointed  out  in  the  third  paragraph  of 
this  opinion,  the  judgment  of  the  district  court  is 

REVERSED. 


Vaclav  Stritbsky  and  Helen  Stritesky,  Appellants,  |,f§  ^1 
V.  The  City  of  Cedar  Rapids.  .^~ls 
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Manklpal  CorporalioDs:  highway  grade:  Conslruction  of  ordi 
nance.  A  municipal  ordinance,  authorizing  a  street  railway  to 
enter  upon  a  street  and  lay  its  tracks,  subject  to  the  right  of  the 
city  to  change  or  alter  the  grade  of  the  streets,  or  make  othei 
necessary  improvements  thereon,  does  not  render  the  city  liabk 
to  an  abutting  property  owner  for  damages  due  to  a  change  of 
the  grade  made  by  the  company  in  laying  its  tracks,  even  though 
such  change  corresponds  to  some  extent  with  the  ordinance  provid- 
ing for  a  change  in  such  grade,  which  the  city  had  never  acted 
under,  or  attempted  to  enforce. 

Appeal  from  Linn  District  Court.— Hon.  J.  H.  Preston. 

Judge. 

Wednesday,  May  20,  1896. 

Plaintiffs,  the  ovvrners  of  lots  4  and  5,  in  block 
No.  13,  of  Carpenter's  second  addition  to  the  city  oi 
Cedar  Bapids,  bring  this  action  to  recover  damages  tc 
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their  said  property  by  reason  of  a  claimed  change  in 
the  grade  of  the  street  in  front  thereof.  It  appears 
that  in  1875,  the  city  passed  an  oidinance  duly  estab- 
lishing a  grade  on  the  street  upon  which  said  lots 
abut;  that  the  improvements  upon  said  lots  were  made 
to  conform  to  said  grade,  which  was  practically  the 
same  as  the  then  surface  of  the  street.  In  September, 
1886,  the  city  duly  passed  another  ordinance  estab- 
lishing a  new  and  different  grade,  which  provided  for 
the  raising  of  the  grade  in  front  of  said  lots  about 
three  feet  higher  than  that  heretofore  established. 
The  city  never  took  any  steps  to  assess  or  ascer- 
tain the  damages  to  plaintiffs'  property  by  reason 
of  such  change  of  grade,  and  never,  in  fact,  changed, 
or  authorized  any  one  to  change,  the  grade  of  said 
street  in  front  of  plaintiffs'  said  lots,  unless  the  author- 
ity given  the  street  railway  company  should  be  held 
to  have  that  effect.  In  October,  1891,  the  Cedar  Rap- 
ids and  Marion  City  Railway  Company  was  granted 
the  right  to  "enter  upon  and  construct,  maintain  and 
operate  a  single  or  double  track  railway,  with  the  nec- 
essary turnouts  and  switches,  upon"  the  street  in  front 
of  plaintiffs'  lots  and  other  streets.  Said  ordinance 
also  provided :  "The  company,  its  successors  or  assigns, 
shall,  at  its  own  cost  and  expense,  keep  in  good  repair 
that  portion  of  the  paving  of  such  streets  and  high- 
ways as  is  now  paved,  which  is  included  between  the 
rails  over  which  the  cars  pass,  and  one  foot  outside  of 
the  same,  on  either  side,  but  not  between  the  two 
inside  rails  where  a  double  track  is  used,  except  for 
the  distance  of  one  foot  on  either  side,  as  aforesaid, 
and  shall  immediately,  at  its  own  cost  and  expense, 
pave  the  portion  of  the  streets  included  between  the 
rails  of  each  track,  and  one  foot  outside  of  the  same, 
on  either  side,  on  all  streets  and  avenues  which  may, 
at  any  time  be  paved,  or  ordered  to  be  paved,  by  said 
city  council,  and  the  manner  of  laying  such  paving 
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and  the  materials  used,  shall  be  in  accordance  with 
the  specifications  furnished  by  the  city  engineer 
of  said  city."  "During  the  construction  and  operation 
of  said  railway,  said  company,  its  successors  or  assigns, 
shall  not  unnecessarily  impede  the  public  travel 
on  any  of  the  streets  or  highways  aforesaid,  and  shall 
leave  all  streets  and  highways  and  bridges,  upon  which 
it  may  enter,  for  the  purpose  herein  authorized,  in  as 
good  condition  as  they  were  at  the  date  of  said  entiy/' 
"Sec.  6.  The  said  company,  its  successors  or  assigns, 
shall  hold  the  city  harmless  of  any,  and  from  any  and 
all  causes  of  action,  liabilities  and  damages,  caused  or 
accruing  through,  or  by  reason  of  the  construction  and 
operation  of  said  railway."  By  section  7,  of  the 
ordinance,  it  is  provided  that  the  rights  and  fran- 
chises granted,  are  subject  to  the  right  of  the  city  "to 
change  and  alter  the  grade  of  any  street,  and  to  make 
all  other  necessary  and  expedient  street  improve- 
ments, *  *  *  and  upon  the  change  or  alteration 
of  any  grade,  the  said  company,  its  successors  or 
assigns,  shall,  at  its  own  cost  and  expense,  properly 
raise  or  lower  its  tracks,  so  as  to  conform  to  such 
grade  as  changed."  It  is  averred  that  said  railway 
company  entered  upon  the  street  upon  which  plaint- 
iff's property  abuts,  "and  in  a  careless  and  negligent 
manner  filled  in  and  created  a  permanent  embank- 
ment along  the  center  of  said  street,  about  ten  or 
twelve  feet  wide,  and  to  the  height  of  about  three  feet 
above"  the  1875  grade,  and  constructed  its  railway 
thereon,  ruining  said  street  as  a  thoroughfare,  and  as  a 
means  of  ingress  and  egress  to  and  from  plaintiff's  prem- 
ises, and  creating  a  dam  for  surface  water,  throwing 
the  same  upon  plaintiffs'  premises,  seriously  impeding 
travel;  by  reason  of  which  acts  it  is  claimed  plaintiffs' 
premises  have  been  damaged  in  actual  and  rental 
value,  and  by  reason  of  which  plaintiffs  have  been 
compelled  to  raise  their  buildings  and  to  fill  in  their 
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said  lots  at  great  expense.  The  city  answered,  admit- 
ting its  corporate  capacity,  the  passage  of  the  ordi- 
nance referred  to,  the  construction  of  the  road  under 
the  ordinance,  that  no  steps  were  taken  to  assess  or 
pay  plaintiffs  any  damages,  and  denies  all  other  alle- 
gations of  the  petition.  A  trial  was  had  to  a  jury,  and 
on  motion  of  the  defendant  a  verdict  was  returned  for 
it,  on  which  judgment  was  entered.  Plaintiffs  appeal. 
— Affirmed. 

Rickel  &  Crocker  for  appellants. 

Warren  Harman  for  appellee. 

KiNNE,  J. — I.  This  case  was  determined  in  the 
court  below  upon  the  theory  that  the  city  was  not 
liable  for  the  acts  of  the  street  railway  company  which 
are  complained  of.  WTiile  several  questions  are 
argued,  the  real  question  is  as  to  the  liability  of  the 
city.  If  we  shall  reach  the  conclusion  that  it  is  not 
liable,  it  will  not  be  necessary  to  consider  the  other 
questions  discussed  by  counsel.  It  is  to  be  remem- 
bered that  the  city  never  in  fact  changed  the  surface 
of  the  street  in  front  of  plaintiffs'  premises  so  as  to 
make  it  conform  to  the  ordinance  of  1886;  indeed  it 
never  took  any  steps  to  enforce  the  provisions  of  that' 
ordinance.  As  the  city  had  made  no  attempt  to 
change  the  physical  surface  of  the  street,  and  make 
it  conform  to  the  grade  established  in  1886,  the 
plaintiff  is  in  no  situation  to  complain  unless  the  acts 
of  the  railway  company  are  to  be  treated  as  the  acts 
of  the  city.  Preston  v.  City  of  Cedar  Rapids ^  95  Iowa, 
71  (63  N.  W.  Rep.  580).  The  real  question  is,  does  the 
ordinance  granting  the  right  to  the  street  railway 
company  to  enter  upon  streets  and  lay  its  tracks 
require  the  company  to  lay  its  track  in  conformity  to 
the  1886  grade?   We  discover  nothing  in  the  ordinance 
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making  any  such  requirement.  Counsel  for  appellants 
admit  that  the  ordinance  does  not  in  terms  so  require. 
They  insist,  however,  that  such  is  its  fair  import.  The 
claim  is  grounded  upon  the  fact  that  in  the  ordinance 
the  city  reserved  the  right  to  change  or  alter  the 
grade  of  streets,  and  the  company  was  required  to 
promptly  conform  to  such  changes  as  made.  Now, 
while  it  is  true  that  the  grade  of  1886  superseded  that 
of  1875,  still,  as  we  have  said,  so  long  as  the  city  took 
no  steps  to  conform  the  then  surface  of  the  street  to 
the  1886  grade,  there  was  no  damage  for  which  plaint- 
iff could  recover.  Had  the  ordinance  granting  the 
right  to  the  street  railway  company,  in  terms,  required  it 
to  construct  its  road  in  conformity  to  the  established 
grade,  the  case  would  be  ruled  by  Preston^s  Case;  but  it 
did  not  do  so.  The  railway  company  could  not,  in  the 
absence  of  express  authority  from  the  city,  determine 
for  it  when  the  surface  of  the  street,  as  it  than  existed, 
should  be  made  to  conform  to  the  new  grade.  The 
city  had  not  vested  any  such  power  in  the  street  rail- 
way company,  and  until  it  did  so,  it  could  not  be  liable 
to  a  lot  owner  for  an  unauthorized  act  of  the  railway 
company  which  caused  damages  to  him.  Preston's 
Case  is  much  relied  upon  by  appellant.  In  that  case 
plaintiff  petitioned  the  city  to  make  certain  improve- 
ments in  front  of  his  property,  and  it  was  held  he 
must  have  contemplated  that  they  would  be  made  on 
the  then  established  grade.  In  this  case  the  city 
authorizes  the  railway  company  to  occupy  certain 
streets,  and  to  lay  its  tracks  thereon.  Now,  in  the 
absence  of  express  provision  authorizing  it,  can  it  be 
said  that  the  city  thereby,  impliedly  authorized  the 
company  to  do  that  which  the  city  had  not  as  yet  itself 
determined  to  do?  The  case  in  its  facts  is  quite  dif- 
ferent from  the  one  relied  upon.  The  city  did  not, 
either  expressly  or  impliedly,  undertake  to  make  the 
street  railway  company  its  agent  to  raise  the  grade  of 
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the  street  in  front  of  plaintiff's  premises,  to  conform 
to  the  ordinance  of  1886.  If  the  company  did  so,  it 
acted  at  its  own  instance,  and  is  liable  for  any  wrong- 
ful act  which  has  produced  damage.  The  case  of 
McKillop  V.  Railway  Co.  (Minn.)  (55  N.  W.  Rep.  739), 
is  in  support  of  our  holding. — Affirmed. 


li    ml  Bbbman  Brothers,  Appellants,  v.  David  Hbxtbb. 

Motion  to  Bissolye  iDjanction:    pleading  and  praotioe:    Liqui 

1  dated  damages.  An  injunction  was  granted  upon  a  petition, 
which  alleged  that  plaintiff  bought  a  stock  of  merchandise  of 
defendant,  who  agreed  not  to  re-engage  in  the  same  business;  that 
he  had  broken  this  agreement;  that  while  the  contract  provided  a 
penalty  of  one  thousand  dollars  for  its  breach,  it  was  not  intended 
as  liquidated  damages,  to  be  paid  for  the  privilege  of  violating 
the  contract,  but  that,  on  the  contrary,  it  was  understood  that 
the  agreement  should  be  kept.  It  is  also  averred  that  defendant 
has  put  all  his  property  out  of  his  hands,  to  defeat  recovery  of 
said  penalty.    Btld: 

a.  In  oases  dealing  with  the  question  whether  a  contract  pro- 
vides for  a  penalty,  or  for  liquidated  damages,  the  words 

2  used  are  not  conclusive  of  the  intention,  and  intention  may 
be  shown  by  extrinsic  facts,  and  these  facts  may  be  pleaded. 
Therefore,  the  allegations  declaring  what  the  intentions  of 
the  parties  to  said  contract  were,  are  well  pleaded. 

b.  A  motion  to  dissolve  the  injunction  granted,  on  the  face  of 
said  petition,  because  it  shows  the  sole  remedy  is  at  law  to 

3  recover  stipulated  damages— admits  all  facts  well  pleaded' 
i&.  the  petition,  and  as  it  thus  admits  that  the  parties 
intended  a  penalty,  instead  of  an  agreed  compensation,  for 
a  breach  of  the  contract,  and  that  defendant  had  made  him- 
self insolvent,  it  should  have  been  overruled. 

0.    If  there  were  extrinsic  facts  which  would  show,  that  liqui- 

4  dated  damages  and  not  a  penalty  were,  in  fact,  contracted 
for,  defendant  should  have  asserted  them  by  answer,  and 
then  have  had  the  intention  determined  from  all  oircum- 
stanoes  attendant  upon  the  agreement. 
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Appeal  from  Allamakee  District  Court. — Hon.  W.  A. 
HoYT,  Judge. 

Wednesday,  May  20,  1896. 

Action  to  enjoin  the  defendant  from  engaging  in 
trade  in  violation  of  his  contract.  A  temporary  injunc- 
tion issued,  which,  on  motion,  was  dissolved,  and  from 
the  order  the  plaintiff  firm  appealed. — Reversed, 

Stilwell  &  Stewart  for  appellants. 
Dayton  &  Dayton  for  appellee. 

Granger,  J. — The  plaintiff  firm  purchased  from 
def^ndant  his  stock  of  merchandise  in  Waukon,  and 
the  petition,  after  reciting  the  facts  as  to  the  purchase, 

shows  that  the  defendant  agreed  not  to  again 
1  engage  in  the  same  business  in  Waukon;  that 

he  has  violated  his  agreement  by  again  engaging 
in  such  business;  that  he  is  insolvent,  and  became  so 
soon  after  selling  his  stock  to  plaintiff,  by  putting  his 
property  out  of  his  possession  and  control  to  defraud 
plaintiff  in  case  it  should  attempt  to  collect  damage 
for  his  breach  of  the  contract  of  sale;  that  the  con- 
tract provided  a  penalty  of  one  thousand  dollars  in 
case  of  a  breach  of  it.  The  petition  further  shows 
that  the  damage  specified  in  the  contract  was  not 
intended  by  either  party  as  a  sum  that  might  be  paid, 
and  excuse  defendant  from  violating  his  contract  not 
to  engage  in  business,  but  was  understood  by  both  par- 
ties to  be  a  specified  penalty  that  plaintiff  might 
recover  in  case  defendant  did  violate  his  contract,  and 
that  it  was  the  understanding  of  both  parties  that 
defendant  should  never  engage  again  in  such  business 
in  Waukon.  No  issue  was  taken  on  the  averments  of 
the  petition,  and  a  motion  was  filed  to  dissolve  the 
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temporary  writ,  for  the  reason  that  the  contract  set 
forth  in  the  petition  provides  a  fixed  sum  as  stipulated 
damages,  to  be  recovered  in  an  action  at  law; 
that  being  its  only  remedy.  To  support  the  ruling 
of  the  court,  appellee  relies  on  the  case  of  Stafford 
V.  Shortreed,  62  Iowa,  524  (17  N.  W.  Rep.  756).  The  cases, 
in  material  respects,  are  different.  The  construction 
of  the  contract  in  Stafford  v.  Shortreedy  was  based  on 
the  language  of  the  contract,  and  the  fact  of  the  insolv- 
ency of  Shortreed.  As  to  the  insolvency  it  is  said  in 
the  opinion  that  the  plaintiff  is  presumed  to  have 
made  the  contract  with  full  knowledge  of  that  fact, 
and  that  if  he  had  doubts  he  should  have  taken  secur- 
ity. In  this  case  it  is  different.  When  this  contract 
was  made,  defendant  was  solvent,  and,  with  purpose 
to  defraud,  he  has  so  placed  his  property  that  payment 
of  the  damage  cannot  be  enforced  against  him;  and, 
if  a  remedy  by  injunction  is  not  available,  he  is  per- 
mittM,  by  his  own  wrong,  to  violate  his  contract  with 
impunity.  Plaintiff  cannot  be  presumed  to  have 
anticipated  such  a  state  of  affairs  so  as  to  have  guarded 
against  it  at  the  making  of  the  contract.  In  another 
respect  the  cases  are  different.    The  holding  in  that 

case  was  based  alone  on  the  terms  of  the  con- 
2         tract  and  the  simple  fact  of  insolvency.    In  this 

case  the  intent  of  the  parties  in  making  the 
contract  is  pleaded,  and  it  appears  that  the  sum  fixed 
was  not  intended  as  liquidated  damages,  but  as  a  pen- 
alty, the  payment  of  which  should  not  release  defend- 
ant from  his  obligation  not  to  again  engage  in  the 
business.  In  De  Graff,  Vrieling  &  Co.  v.  Wickham^  89 
Iowa,  720  (52  N.  W.  Rep.  503,  and  57  N.  W.  Rep.  420), 
the  question  of  construing  such  contracts  has 
received  quite  careful  attention,  and  it  is  there  said: 
"Whether  the  sum  mentioned  in  the  contract  is  to  be 
construed  as  a  penalty,  or  as  liquidated  damages,  is  a 
question  of  construction,  on   which  courts  may  be 
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aided  by  circumstances  extraneous  to  the  writing. 
The  subject-matter  of  the  contract,  the  intention  of 
the  parties,  and  other  facts  and  circumstances,  may 
be  considered."  The  same  language  is  used  in  Foley 
V.  McKeegan,  4  Iowa,  1,  and  the  rule,  so  far  as  we  are 
informed,  is  not  questioned.  Courts,  in  their  conclu- 
sions under  the  rule,  have  differed.  If  extraneous 
matters  are  to  be  considered  in  determining  the  ques- 
tion, it  is,  of  course,  proper  to  make  the  averments  of 
facts  to  be  shown.  The  pleadings  in  this  case  are 
framed  to  invoke  the  rule,  and  if  it  should  be  shown 
by  extraneous  facts,  proper  to  be  considered,  that  the 
intention  was,  as  averred,  that  intention  would  be 
conclusive,  for  it  is  the  intention,  in  all  cases,  that  is 
to  govern.  The  courts  will  not  even  permit  the 
language  of  a  contract  to  obtain,  wherein  the  term 
"penalty"  or  "liquidated  damage"  is  used,  if,  upon  a 
consideration  of  all  the  facts  and  circumstances,  a  dif- 
ferent intent  is  shown.  De  Graff,  Vrieling  <Sk  Co.  v. 
Wickham,  and  Foley  v.  McKeegan,  supra;  Wolfv,  Rail- 
way Co.,  64  Iowa,  380  (20  N.  W.  Rep.  481).  See, 
also,  5  Am.  and  Eng.  Enc.  Law,  p.  24,  and  many 
cases  there  cited.  It  is  there  said  that  "the 
use  of  the  words  'penalty'  and  'liquidated  dam- 
ages' are  not  conclusive,  although  the  word  'penalty' 
prima  fade  excludes  the  notion  of  stipulated  dam- 
ages." Some  authorities  also  apply  the  prima  facie 
rule  to  the  use  of  the  term  "liquidated  damages."  It 
would  seem  that  the  rule  would  be  as  applicable  to  one 
term  as  the  other.  The  injunction  is  the  only  relief 
specifically  asked  in  the  case,  which  was  temporarily 

granted.  Inasmuch  as  the  motion  went  to  the 
3  entire  cause  of  action  by  asking  that  the  writ 

be  dissolved  on  the  face  of  plaintiff's  showing, 
the  motion  operated,  for  its  purpose,  as  an  admission 
of  all  facts  well  pleaded;  and  as  the  intention  of  the 
parties  was  pleaded,  to  the  effect  that  the  damages 
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were  stipulated  as  a  penalty,  we  think  the  defendant 
should  have  been  held  to  answer,  so  that  proper  mat- 
ters, extraneous  to  the  writing,  could  be  presented, 
and  the  intent  of  the  parties,  from  all  the  circum- 
stances, be  known.  The  petition  is  broad  in  its  aver- 
ments of  fact,  and,  as  admitted  by  the  motion,  was  a 
conclusive  showing  that  the  stipulated  amount  was 
intended  as  a  penalty.  It  should  be  understood  that 
we  do  not  determine  the  question  on  the  face  of  the 
contract  alone,  for  no  such  question  is  presented.  We 
simply  say  that  on  the  face  of  the  petition,  which 
includes  the  contract,  the  motion  should  not  have  been 
sustained.  There  is  another  ground  of  the  motion  as 
shown  in  the  record,  but  it  is  not  urged  in  this  court 
by  appellee,  and  we  regard  it  as  abandoned.  The  order 
dissolving  the  injunction  is  rbvbesbd. 


William  Isemingbe,    Appellant,  v.  A.  S.  Cbiswell, 

Defendant,  and  Eldoea  T.  Ceiswell,  Appellee, 

and  Two  Other  Cases. 

Husband  and  Wife:  debtor  akd  orbditor.  Where  a  husband 
takes  title  in  himself  to  land,  bought  with  the  wife's  money,  but 

1  gives  her  no  note  for  the  amount  so  used,  and  makes  no  promise 
to  repay  the  same,  the  relation  of  creditor  and  debtor  does  not 
arise,  so  as  to  validate  a  subsequent  deed  of  the  land  by  the  hus- 
band to  the  wife. 

EviDBNOE  OF  TRUST  RELATION.  In  an  actiou  to  set  aside  a  deed 
by  a  husband  to  a  wife,  as  in  fraud  of  creditors,  the  wife  claimed 
that  the  land  had  been  originally  paid  for  with  her  money,  and 
that  the  title  had  been  taken  in  the  husband,  and  that  a  trust 
relation  arose,  creating  in  her  an  equitable  interest  in  the  land. 
It  was  shown  that,  prior  to  the  purchase  of  the  land  in  suit,  land 

2  belonging  to  the  wife  had  been  turned  into  money,  but  such 
money  was  not  directly  traced  as  the  purchase  price  of  the  land  in 
suit;  and  it  also  appeared  that,  prior  to  such  purchase,  the  husband 
had  received  money  from  the  sale  of  his  separate  lands,  had  pur- 
chased drafts  therewith,  and  had  cashed  the  drafts  on  the  day  that 
the  land  in  suit  was  purchased.  Held,  that  the  evidence  was 
insufficient  to  show  an  equitable  interest  in  the  wife. 
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ESTOPPBL  AQAIN8T  OBBDiTOBS.  Where  the  wife  allows  the  husband 
to  take  title  to  land  purchased  with  her  money,  and  to  contract 
3  debts  on  the  strength  of  the  title,  without  openly  claiming  the 
same  or  notifying  his  creditors  that  she  claims  an  equitable  inter- 
est therein,  she  is  estopped  to  claim  such  an  interest  as  against 
creditors  of  the  husband  who  dealt  with  him  on  the  strength  of 
his  apparent  title  to  the  land. 

Appeal  from  Crawford  District  Court. — Hon.   C.  D. 
Goldsmith,  Judge. 

Wbdnbsday,  May  20, 1896. 

Creditors'  bill,  to  subject  certain  real  estate,  the 
legal  title  to  which  is  in  Eldora  T.  Criswell,  to  the 
payment  of  a  judgment  held  by  plaintiff,  against  A. 
S.  Criswell.  Trial  to  the  court.  Decree  for  defend- 
ants, and  plaintiff  appeals. — Reversed. 

Harding  &  Harding^  J.  P.  Conner^  and  Shaw  & 
Ktiehnle  for  appellant. 

P.  E.  C.  Lally  for  appellee  Eldora  T.  Criswell. 

Deemer,  J. — The  land,  which  is  the  subject  of  this 
suit,  consists  of  one  hundred  and  twenty  acres,  lying 
in  Crawford  county.  It  was  purchased  of  one  Mon- 
tague, by  the  defendant,  A.  S.  Criswell,  March  17, 
1887.  A.  S.  Criswell,  at  the  time  he  purchased  the 
land,  was  a  farmer,  but  he  shortly  afterward  concluded 
to  embark  in  the  mercantile  business.  At  this  he  was 
a  failure,  and,  becoming  heavily  involved,  he  trans- 
ferred his  stock  of  goods  to  a  clerk,  who  had  been  in 
his  employ,  assigned  his  books  of  account  and  other 
choses  in  action,  and  on  the  ninth  day  of  October, 
1893,  conveyed  the  Montague  land  to  his  wife,  his 
co-defendant  in  this  case.  At  the  time  he  made  the 
conveyance,  he  was  indebted  to  the  plaintiff  and  vari- 
ous other  parties,  in  considerable  sums.-  The  expressed 
consideration  for  the  deed  was,  four  thousand  dollars; 
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but,  as  a  matter  of  fact,  there  was  no  present  consid- 
eration therefor.  It  is  claimed  by  the  plaintiff,  that 
the  deed  was  wholly  voluntary,  and  that  it  was  made 
with  intent  to  hinder,  delay,  and  defraud  the  creditors 
of  the  husband,  and  particularly  this  plaintiff,  and 
that  it  was  and  is,  void.  The  appellee,  Eldora  T.  Cris- 
well,  denied  that  the  deed  was  without  consideration, 
and  denied  the  alleged  fraud.  She  further  pleaded 
that  the  conveyance  to  her  was  in  execution  of  a  trust, 
growing  out  of  certain  transactions  between  her- 
self and  husband,  during  the  early  years  of  their 
married  life.  She  alleged,  that  she  furnished  her  hus- 
band the  money  with  which  the  land  was  purchased, 
intending  that  the  title  should  be  taken  in  her  name, 
but  that  her  husband,  unmindful  of  his  agreement, 
took  the  title  in  his  own  name;  that  as  soon  as  she 
discovered  the  land  was  not  in  her  name,  which  was 
some  time  after  the  deed  was  taken,  "she  persistently 
and  incessantly  demanded  of  her  husband  that  he  con- 
vey the  real  estate  to  her,  and  has  at  all  times  claimed 
it  as  her  own;"  that  the  deed  was  finally  made  in 
accordance  with  her  demands,  and  placed  the  legal 
title  where  it,  in  fact,  belonged.  To  these  claims  of  the 
defendant,  Eldora  Criswell,  the  plaintiff  pleaded  an 
estoppel,  growing  out  of  the  fact  that  she  permitted 
the  title  to  remain  in  her  husband,  and  allowed  him  to 
gain  and  obtain  credit  on  the  strength  of  his  apparent 
ownership  of  the  land.  The  district  court  four.  1  that 
the  conveyance  was  in  good  faith,  for  a  valid  con^xd- 
eration,  and  without  fraud  or  fraudulent  intent,  and 
was  either  in  payment  or  satisfaction  of  a  valid  obliga- 
tion, owing  to  her  by  her  husband,  or  a  mere  formal 
conveyance  to  her  of  a  title  which,  in  equity  and 
good  conscience,  she  absolutely  owned.  The  appeal 
is  from  this  decree. 

It  becomes  .necessary  to  determine,  first,  whether 
the  conveyance  was  made  in  consideration  of  a  valid 
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obligation  on  the  part  of  the  husband  to  the  appellee. 
It  appears,  from  the  evidence,  that,  when  appellee 
was  married,  she  had  one  thousand  four  hundred  dol- 
lars, which  she  received  from  her  father's 
1  estate.  Of  this  amount,  one  thousand  dollars 
was  invested  in  a  farm  in  Scott  county,  and  the 
remainder  was  used  for  the  support  of  the  family,  and 
in  the  purchase  of  farm  implements.  Afterwards,  the 
land  in  Scott  county  was  sold,  and  the  Montague 
land,  in  Crawford  county,  was  purchased.  It  is 
claimed  by  appellee  that  the  money  paid  for  the 
Crawford  county  land  came  from  the  sale  of  Scott 
county  land;  while  appellant  contends  that  the  money 
which  paid  for  the  land  in  dispute,  came  from  lands 
in  Scott  county,  owned  by  the  husband.  We  pass  this 
dispute  now,  to  consider  the  question  whether  the 
relation  of  debtor  and  creditor  existed  between  the 
appellee  and  her  husband.  We  have  read  and  re-read 
the  record,  to  discover  any  promise  on  the  part  of  A. 
S.  Criswell,  to  repay  the  money,  and  find  that  there 
is  no  evidence  of  any  such  agreement.  No  notes 
were  at  any  time  given,  and  the  claim  of  appel- 
lee rests  solely  upon  the  proposition  that  she  fur- 
nished the  money  with  which  the  land  was  purchased. 
The  appellee  said,  when  on  the  witness  stand: 
"I  wanted  the  place.  I  never  asked  him  for  a  note 
representing  the  amount  that  he  owed  me.  He  never 
said  anything  about  paying  me  any  money,  on  account 
of  it."  She  further  said:  "I  thought  I  ought  to  have 
the  title  to  the  land  because  I  had  the  money,  and  my 
money  bought  it."  "I  wanted  it  because  I  paid  for  it, 
and  I  thought  I  ought  to  have  it  that  way,  and  I  told 
my  husband  I  wanted  it  in  my  name."  **I  always 
wanted  that  land,  and  always  claimed  it.  It  was  not 
in  my  name,  but  I  always  wanted  it  and  always  claimed 
it."  "It  was  my  money  bought  it,  and  I  always  wanted 
it,  and  thought  I  ought  to  have  it  by  rights  as  mine. 
Vol.  98  Ia-25 
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When  we  were  married  we  did  not  have  anything,  only 
what  was  mine,  and,  of  course,  I  thought  whatever  we 
got  ought  to  be  mine."  "I  wanted  this  land  when  we 
first  came  to  this  county,  and  wanted  him  to  give  me 
a  deed  to  it,  and  I  could  not  make  him  do  it."  "I 
received  this  deed  on  the  evening  of  October  9th,  from 
my  husband.  He  made  the  deed  for  the  reason  I 
always  wanted  him  to  make  a  deed  to  it,  and 
spoke  about  it  different  times ;  and  this  time 
he  and  his  brother  got  into  trouble,  and  he 
was  security  for  his  brother,  and  I  thought  it  was 
time  we  had  to  pay  somebody  else's  debts,  why  I 
wanted  it  for  mine."  "I  insisted  upon  the  land  being 
deeded  to  me,  because  it  by  rights  belonged  to  me." 
This  is  all  the  evidence  showing,  or  tending  to  show, 
the  relation  of  debtor  and  creditor  between  the  appel- 
lee and  her  husband,  and  it  is  manifest  that  it  is  not 
sufficient  to  sustain  the  conveyance  of  the  land.  We 
have  frequently  held  that  while  a  husband  may  dis- 
charge a  bona  fide  indebtedness  to  his  wife,  by  a  con- 
veyance of  property  to  her,  still  such  transactions 
cannot  be  sustained  as  against  creditors  of  the  hus- 
band, without  satisfactory  evidence  of  actual  contrac- 
tual relations  existing  between  them  with  reference 
to  her  separate  property.  Romans  v.  Maddux,  77  Iowa, 
203  (41  N.  W.  Rep.  763);  Moore  v.  Orman,  56  Iowa,  39 
(8  N.  W.  Rep.  689);  Hanson  v.  Manley,  72  Iowa,  48  (33 
N.  W.  Rep.  357);  Wasson  v.  Millsap,  77  Iowa,  762  (42 
N.  W.  Rep.  528). 

We  now  are  brought  to  a  consideration  of  the 
other  question  in  the  case,  to-wit:  Was  the  wife  the 
beneficial  owner  of  the  land  at  the  time  the  convey- 
ance was  made,  and  was  the  title  transferred  to  her  in 

execution  of  a  trust  implied  by  law  by  reason 
2         of  the  wife's  having  furnished  the  consideration 

for  the  property?    The  presumption   is   that 
the  husband  was  the  equitable  as  well  as  the  legal 
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owner  of  the  land,  for  the  title  stood  in  his  name,  and 
no  declaration  of  trust  appeared  in  the  conveyance. 
The  burden  was  and  is,  therefore,  upon  the  appellee 
to  establish  her  claim  that  it  was  her  money  which 
purchased  the  Crawford  county  land,  and  that  it  was 
the  intention  of  the  parties  that  she  should  have  the 
beneficial  interest  therein ;  and  this  she  must  do  by 
clear  and  satisfactory  evidence.  Although,  in  the 
view  we  take  of  the  case,  it  is  not  necessary  to  deter- 
mine this  question,  we  may  observe  in  passing  that 
we  entertain  grave  doubts  of  the  suflSciency  of  the  evi- 
dence to  establish  the  appellee's  claims.  It  is  estab- 
lished beyond  controversy  that  A.  S.  Criswell  sold 
some  land  which  he  individually  owned  in  Scott  county, 
and  received  two  thousand  five  hundred  dollars  of  the 
purchase  price,  March  10,  1887.  On  the  same  day,  he 
purchased  two  drafts,  for  the  sums  of  two  thousand 
four  hundred  dollars  and  six  hundred  dollars,  respect- 
ively. He  had  in  the  previous  December,  received  one 
thousand  dollars  from  the  sale  of  his  land,  and  was 
not  compelled  to  resort  to  any  of  the  money 
received  from  the  Scott  county  lands,  in  which 
appellee  claimed  an  interest  and  which  had 
been  sold  the  year  before.  So  that  it  is  quite 
as  likely  that  these  drafts  represented  the  money  aris- 
ing from  the  sale  of  his  own  land  as  that  in  which 
appellee  claimed  an  interest.  These  drafts  were  all 
cashed  by  A.  S.  Criswell,  on  the  seventeenth  day  of 
March,  1887,  the  very  day  on  which  he  purchased  the 
Montague  land.  Now,  although  there  is  no  direct  evi- 
dence that  Montague  received  these  drafts,  yet  the 
appellee  does  not  show,  that  it  was  the  money  arising 
from  the  sale  of  any  other  land,  that  was  paid  to 
Montague.  The  husband,  who  could  have  set  this 
matter  at  rest,  was  not  used  as  a  witness,  and  the 
appellee  testifies,  that  she  "thinks — "guesses" — it  was 
money  from  the  Scott  county  land,  in  which  she 
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claimed  an  interest,  that  was  paid  for  the  Montague 
land.  The  money  from  this  Scott  county  land  is  not 
traced  with  suflBcient  certainty  to  justify  a  declaration 
of  a  trust  in  the  Crawford  county  land. 

But,  aside  from  all  this,  it  clearly  appears  that  the 
appellant  believed  when  he  loaned  the  defendant,  A. 
S.  Criswell,  the  money,  which  loan  was  the  basis  of 
his  judgment,  that  he  (the  husband)  owned  the  land, 
and  that,  if  he  had  had  any  notice  or  knowledge  of 
appellee's  equitable  claim  therein,  he  would  not 
3  have  loaned  the  same.  Each  of  the  other  judg- 
ment creditors  whose  suits  are  to  follow  this 
one,  also  testified  to  the  same  thing.  Now,  it  appears 
from  the  record  that  A.  S.  Criswell  never  at  any  time, 
until  he  made  the  deed  to  his  wife,  the  appellee  herein, 
acknowledged  any  beneficial  claim  of  his  wife  in  the 
land.  The  appellee  said,  when  giving  her  testimony, 
that  she  wanted  the  land  when  she  first  came 
to  Crawford  county;  "that  she  wanted  her  husband  to 
give  her  a  deed  for  it;  but  that  she  could  not  make 
him  do  it."  She  knew  within  a  short  time  after  the 
conveyance  was  made  that  the  title  was  in  the  name 
of  her  husband,  and  that  the  records  showed  that  he 
was  the  equitable  as  well  as  the  legal  owner.  She 
also  knew  that  he  was  of  a  speculative  turn  of  mind, 
and  was  engaged  in  operations  on  the  board  of  trade. 
She  also  knew  that  he  did  not  acknowledge  the 
trust  she  claimed,  and  that  he  would  not  make 
her  a  conveyance;  and  yet  she  stands  idly  by, 
knowing  full  well  that  creditors  might  be  deceived 
and  would  give  credit  to  her  husband  on  the 
strength  of  his  apparent  financial  ability,  and, 
without  bringing  suit  or  doing  anything  to  notify 
persons  dealing  with  her  husband  of  her  claims, 
allows  him  to  become  involved  to  such  an  extent  as  that 
he  is  forced  to  suspend,  and  at  the  last  moment,  when 
everything  seems  to  be  slipping  away  from  them,  she 
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accepts  the  conveyance,  knowing  at  the  time  that  suits 
had  been  commenced  against  her  husband,  which  in  a 
few  days  would  ripen  into  judgments,  and  absorb  the 
land.    Under  such  a  state  of  facts,  it  would  be  most 
inequitable  to  permit  the  appellee  to  hold  the  land. 
Her  acquiescence  and  laches,  as  well  as  her  implied 
consent  to  the  ostensible  ownership  of  the  land  by  her 
husband,  ought  to  estop  her  from  now  claiming  title. 
The  case  is  in  its  facts  quite  like  that  of  Porter  v.  Gohle, 
88  Iowa,  565  (55  N.  W.  Rep.  530),  where  it  was  held 
that  the  grantee  was  estopped  from  claiming  title. 
See,  also,  Wasson  v.  Millsap,  supra,  and  Langford  v. 
Thurlhy,  60  Iowa,  107  (14  N.  W.  Rep.  135),  Hendershott 
V.  Henry,  63  Iowa,  744  (19  N.  W,  Rep.  665),  Bank  v. 
Webster,  76  Iowa,  381  (41  N.  W.  Rep.  47),  Lindley  v. 
Martindale,  78  Iowa,  379  (43  N.  W.  Rep.  233).  In  prin- 
ciple, it  is  not  unlike  that  of  Goll  &  Frank  Co,  v.  Mil- 
ler, 87  Iowa,  426  (54  N.  W.  Rep.  443),  and  other  like 
cases.    See,  also,  Bank  v.  Hamilton,  34  N.  J.  Eq.  162; 
Besson  v.  Eveland,  26  N.  J.  Eq.  472;  Humes  v.  Scruggs, 
94  U.  S.  27;  Savage  v.  Murphy,  34  N.  Y.  508;  Sexton  i\ 
Wheaton,  8  Wheat.  229;  Bump.  Fraud.  Conv.  (3d  Ed.) 
p.  311;  Moyer  v.  Adams,  9  Biss.  394,  (2  Fed.  Rep.  182). 

We  reach  the  conclusion  that  the  conveyance  to 
the  wife  was  fraudulent,  and  that  it  should  be  set 
aside. 

By  agreement  of  counsel,  the  cases  of  First 
National  Bank  of  Charter  Oak,  appellant,  v.  A.  S. 
Criswell  and  Eldora  T.  Cristvell,  appellee,  and  Romans 
Bros.  &  Co,,  appellants,  v.  The  Same  Defendants  and 
Appellee,  are  submitted  upon  the  same  record  and 
arguments  as  the  case  at  bar,  and  it  follows  that  each 
and  all  of  these  oases  are  bbveesbd. 
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The  Litohpibld  Manufacturing  Company,  Appellant, 
V.  Daniel  Gallagher. 

Premature  Suit  on  Contract.  In  an  action  brought,  October  23. 1894 
on  a  contract,  in  which  plaintiff  undertook  to  set  up  a  furnace, 
furnishing  all  the  material  and  doing  all  the  work  to  make  it 
ready  for  use,  and  the  defendant  agreed  to  pay  fifty  per  cent 
when  the  system  was  finished,  and  the  balance,  January  i,  1895^ 
the  petition  alleged,  that  plaintiff  put  into  the  building  the  neces- 

1  sary  pipes,  etc.;  that  it  manufactured  the  furnace,  and  delivered 
the  same,  and  offered  to  do  the  work  in  setting  it  up;  and  defend- 
ant refused  to  allow  plaintiff  to  complete  the  work,  and  by  reason 
thereof,  plaintiff  was  damaged  three  hundred  dollars,  for  which 
judgment  was  demanded.  No  claim  is  made,  that  the  property  in 
the  furnace  passed  to  the  defendant,  and  plaintiff  does  not  seek 
to  recover  the  difference  between  the  contract  price  and  the  value 
of  the  furnace.  Hdd^  that  the  petition  showed,  that  the  action 
was  premature. 

Order  Signed  in  Representative  Capacity.    It  is  intimated  that  the 

2  justices  differ  on  whether  a  school  district  president  is  personally 
liable  on  a  contract  agreeing  to  pay  for  a  school  house  furnace,  in 
the  future,  signed  by  him  as  president. 

Appeal  from   Hamilton  District  Court, —  Hon.  S.  M. 
Weaver,  Judge. 

Wednesday,  May  20, 1896. 

Action  at  law  to  recover  damages  for  the  alleged 
breach  of  a  written  contract.  A  demurrer  to  the  peti- 
tion was  sustained,  and  judgment  was  rendered  for 
the  defendant,  for  costs.    Plaintiff  appeals. — Affirmed. 

George  Wambach  for  appellant. 

Wesley  Martin  for  appellee. 

RoTHROCK,  C.  J. — 1.  The  written  contract  upon 
which  the  action  was  brought,  was  a  sale  by  plaintiff 
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of  a  hot-air  heater,  for  a  school  house.  By  the  terms 
of  the  contract,  the  plaintiff  undertook  to  ''set  up  in  a 
new  school  building,  in  district  No.  7,  Blairsburg,"  a 
hot-air  furnace,  and  furnish  all  the  material,  and  dc 
all  the  work  necessary  to  complete  the  undertaking, 

and  make  the  furnace  ready  to  be  used  in  heat- 
1  ing  the  building.    The  time  of  payment  was  in 

the  following  language:  "We  agree  to  pay  for 
the  above  heating  system,  three  hundred  dollars,  pay- 
able 50  per  cent,  when  system  is  set  and  finished,  and 
the  remaining  50  per  cent,  on  the  first  day  of  Janu- 
ary, 1895."  The  closing  part  of  the  contract  is  as 
follows:  "Both  parties  agree  that  the  above  contract 
is  the  whole  contract  between  them.  Accepted:  The 
Litchfield  Mfg.  Co.  [Signature.]  C.  C.  Cooper,  Sec. 
Daniel  Gallagher,  Pres."  We  have  not  thought  it 
necessary  to  set  out  the  contract  in  full.  The  ques- 
tions involved  in  the  case  are  whether  the  defendant, 
Daniel  Gallagher,  is  personally  liable  on  the  contract, 
and  whether  the  action  was  prematurely  brought. 
The  original  contract  was  dated  May  19, 1894.  The 
action  was  commenced  on  the  twenty-third  day  of 
October,  in  the  same  year.  It  is  averred  in  the  peti- 
tion that  the  plaintiff  put  into  the  building,  from  time 
to  time,  while  it  was  in  course  of  construction,  the 
necessary  pipes,  stacks,  casings,  fixtures,  and  appur- 
tenances to  carry  the  heat  from  the  furnace  to  the 
rooms  in  the  building;  that  plaintiff  manufactured  a 
furnace  of  the  size  contracted  for  and  agreed  upon, 
and  delivered  the  same,  and  offered  to  do  the  work  in 
setting  the  same  in  the  basement  of  the  school  build- 
ing, according  to  the  contract;  and  that  defendant 
refused  to  allow  plaintiff  to  complete  the  work  by 
putting  the  furnace  in  position,  and  prevented  the 
plaintiff  from  completing  its  contract;  and  that,  by 
reason  thereof,  plaintiff  has  been  damaged  in  the  sum 
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of  three  hundred  dollars,  for  which  judgment  was 
demanded. 

One  ground  of  the  demurrer  to  the  petition  was 
as  follows:  ^^ Third.  Said  petition  shows  upon  its 
face  that  there  was  nothing  due  the  plaintiff  under 
said  alleged  contract  at  the  time  this  suit  was  brought, 
and  that  in  no  event  is  there  anything  due  the  plaint- 
iff upon  the  contract  upon  which  said  action  is  based, 
until  the  1st  day  of  January,  1895."  It  appears  from 
the  petition  and  the  contract  that  the  furnace  was 
to  be  paid  for  "in  January,  1895."  This  action  was 
brought  for  the  full  contract  price  of  the  furnace.  It 
is  true,  it  is  stated  in  the  petition  that  the  plaintiff 
was  damaged  in  that  sum  by  the  refusal  of  the 
defendant  to  permit  the  furnace  to  be  placed  in  thg 
building.  There  is  no  averment  in  the  petition  by 
which  the  claim  is  made  that  the  property  in  the  fur- 
nace passed  from  the  plaintiff  to  the  defendant,  and 
the  plaintiff  does  not  seek  to  recover  the  difference 
between  the  contract  price  and  the  value  of  the  fur- 
nace, and  the  court  below  might  well  construe  the 
pleading  as  being  a  suit  on  the  contract  for  the  con- 
tract price,  and  determine,  as  we  suppose  it  did,  that 
the  action  was  prematurely  brought.  Any  other  con- 
struction of  the  pleading  would  lead  to  the  above  con- 
clusion that  the  plaintiff  regards  its  furnace  as 
worthless,  for  it  is  sought  to  recover  the  contract  price 
and  keep  the  furnace.  As  supporting  these  views,  see 
Scale  Co.  v.  Beed,  52  Iowa,  307  (3  N.  W.  Rep.  96). 

Another  ground  of  the  demurrer  is  as  follows: 
"Said  petition  shows  upon  its  face  that  the  signature 
of  defendant  to  the  alleged  contract  set  out  in  the 

petition  of  plaintiff  was  attached  to  said  con- 
2         tract  in  his  representative  capacity  as  president 

of  the  school  board,  and  not  in  his  individual 
capacity;  wherefore  this  suit  cannot  be  maintained 
against  him."    The  demurrer  was  sustained  generally. 
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As  what  we  have  said  disposes  of  the  appeal,  we  do 
not  deem  it  necessary  to  determine  the  question  involv- 
ing the  personal  liability  of  the  defendant.  It  is  prob- 
able, that  upon  that  question  the  members  of  this 
court  would  differ  in  their  views.  The  judgment  of 
the  district  court  is  affirmed. 


Matthias  Kubn,  Executor,  v.  Hbney  Upmibe,  Appel- 
lant. 

Pleading  and  Praetlee:    division  of  answer.  Where  certain  matters 

1  are  plead  in  one  diyision  of  an  answer,  and  the  same  with  addi- 

2  tionai  matter  in  a  second,  evidence  which  tends  to  establish  the 

3  second  while  it  fails  to  prove  the  first  division,  will  be  treated  as 
5    having  been  offered  to  sustain  the  second  division. 

Pleading  and  Proof:    evidence  of  contract:    Re/ ease  of  mortgage. 
In  a  suit  upon  a  note  one  division  of  the  answer  averred  that 

1  defendant,  under  a  contract  with  payee,  was  to  and  did  perform 
certain  services  for  payee  which  should  be  received  for  full  pay- 
ment of  said  note. 

A  second  division  repleaded  this,  and  added  that  the  note 
in  suit  was  one  of  three,  and   that  after  payment  of  the 

2  other  two,  the  payee,  to  carry  out  said  agreement,  and  in  con- 
sideration of  said  services,  executed  a  release  of  the  mortgage 
which  secured  all  three  of  the  notes. 

A  third  division  pleaded  that  the  release  was  intended  to  dls- 
S  charge  defendant  from  all  liability  on  the  note  in  suit,  and  as  a 
conclusion,  that  it  operated  as  a  gift  of  the  debt. 

The  proof  tended  to  show  the  rendition  of  said  services,  and  a 
written  release  of  the  mortgage  was  put  in.    i'here  was  none  that 

4  the  services  were  rendered  pursuant  to  any  agreement  that  they 
should  pay  the  note  in  suit.    Held: 

a.    The  first  division,  asserting  nothing  but  a  contract  to  apply 
services  on  a  note,  fails  for  want  of  proof  of  such  contract. 

4       b.    But  the  matters  set  out  in  the  divisions  2  and  3,  should  have 

gone  to  the  jury  because: 

First,    While  there  was  no  direct  proof  that  the  contract 

was  made,  there  is  proof  tending  to  show  that  things  were 

done  by  both  parties  which  would  be  in  execution  of  the 

contract,  if  one  was  made, 
i  Second,    The  doing  by  both,  of  what  one  claims  should 

have  been  done  under  a  contract,  is  prima  facie  evidence 

that  there  was  an  agreement  to  do  them. 
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Third,    The  release  i^&s  prima  facie  evidence  that  the  note 

6  in  suit  was  paid,  without  evidence  to  prove  a  contract  that 
certain  services  should  pay  that  note. 

Conclusions  of  Witnesses.  When  the  ability  of  a  party  to  speak  English 
is  in  issue,  a  witness  may  say  ''she  spoke  in  broken  English  so  that 
she  could  be  understood."  He  may  be  asked  "When  you  would 
talk  with  her  in  English,  did  she  appear  to  understand  what  you 

7  said?"  and  "when  you  would  talk  to  her  in  English,  would  you 
have  to  repeat  it  over  and  over,  or  would  she  respond  without? 
Would  her  answers  be  responsive  when  you  put  a  question  to 
her?" 

Appeal  from   Johnson   District  Court.  —  Hon.   M.  J. 
Wade,  Judge. 

Thursday,  May  21,  1896. 

AoTioN  on  a  promissory  note.    Judgment  for  the 
plaintiff,  and  the  defendant  appealed. — Reversed. 

Joe  A.  Edwards  and  James  Hart  for  appellant. 
Cato  Sells  and  Baker  &  Ball  for  appellee. 

Granger,  J. — The  plaintiff  is  the  executor  of  the 
last  will  and  testament  of  Ursula  Upmier,  deceased. 
On  the  twenty-fourth  day  of  December,  1885,  the 
defendant  made  to  Ursula  Upmier  his  promissory  note 
for  one  thousand  dollars,  on  which  this  action 
1  is  based.    As  a  defense  to  the  note,  defendant 

pleaded,  in  the  first  division  of  his  answer,  that 
"on  the  day  when  said  promissory  note  was  executed, 
and  after  the  execution  and  delivery  of  the  same  to  the 
said  Ursula  Upmier,  it  was  verbally  agreed  between 
this  defendant  and  the  said  Ursula  Upmier,  that  this 
defendant  should  furnish  the  said  Ursula  Upmier, 
near  defendant's  residence,  a  certain  house  to  live 
in,  so  long  as  she  should  remain  there,  and 
certain  supplies  and  provisions,  and  should  render 
her  certain  services,  and  all  of  which  as  then  so 
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agreed  upon  are  hereinafter  more  fully  set  out,  and 
that,  as  the  said  Ursula  Upmier  might  need  the  same 
for  her  expenses  or  support  during  her  life  time,  that 
this  defendant  should  pay  on  said  note  such  sums  of 
money  from  time  to  time  as  the  said  Ursula  Upmier 
should  need  for  said  purpose,  and  should  demand  of 
this  defendant;  and  it  was  then  further  verbally 
agreed  between  this  defendant  and  the  said  Ursula 
Upmier  that  the  use  of  the  house  to  be  so  furnished, 
and  such  supplies  and  provisions,  and  such  services  to 
be  so  rendered,  and  such  money  to  be  so  paid  when  so 
needed  and  demanded,  should  be  received  in  full  pay- 
ment, satisfaction,  and  discharge  of  the  note  sued 
upon  in  this  action."  The  averments  show  a  perform- 
ance  of  the  agreement  on  the  part  of  the  defendant, 

because  of  which  it  is  said  the  note  is  fully  paid. 
2         The  second  division  of  the  answer  re-pleads  the 

facts  in  the  first  division,  and  in  addition  shows 
that  at  the  time  of  the  execution  of  the  note  in  suit, 
he  made  to  Ursula  Upmier  three  other  promissory 
notes,  in  amount  so  that,  including  the  one  in  suit, 
they  aggregated  two  thousand  eight  hundred  dollars, 
and  that  all  of  said  notes  were  secured  by  a  mortgage 
on  certain  real  estate  executed  by  defendant  and  his 
wife;  that  on  the  tenth  day  of  November,  1891,  all 
of  said  promissory  notes,  except  the  one  in  suit, 
were  fully  paid  by  defendant;  that  Ursula  Upmier 
was  then  in  her  last  sickness,  from  which  she 
soon  after  died;  that  in  consideration  of  said 
agreement,  and  in  consideration  of  the  things 
so  furnished  and  of  the  services  so  rendered,  and  of 
the  payments  so  made,  and  for  the  purpose  of  carry- 
ing out  said  agreement,  the  said  Ursula  Upmier  exe- 
cuted a  release  as  follows:  "Know  all  men  by  these 
presents,  that  I,  Ursula  Upmier,  do  hereby  certify 
that  a  certain  mortgage  for  the  sum  of  $2,800,  bear- 
ing interest  on  the  twenty-fourth  day  of  December, 
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1885,  made  and  executed  by  Hemy  Upmier  and 
Antonie  Upmier,  his  wife,  on  the  following  described 
real  estate,  *  *  *  is  redeemed,  paid  off,  satisfied, 
and  discharged."    The  second  division  concludes  with 

averments  that  the  note  is  fully  paid.    The 
3         third  division  of  the  answer  shows  that  the 

defendant  was  a  stepson  of  Ursula  Upmier,  who 
was  a  widow;  that  she  was  well  advanced  in  years, 
and  infirm,  and  so  remained  to  her  death;  that  defend- 
ant made  expenditures  in  her  behalf,  and  rendered 
services  for  her  in  various  ways,  for  which  no  charge 
was  made,  or  account  kept;  that,  after  the  payment  of 
the  other  notes  specified  in  the  second  division  of  the 
answer,  the  said  Ursula  Upmier,  being  grateful  to 
defendant,  on  account  of  his  expenditures  and  serv- 
ices in  her  behalf,  executed  the  release  set  out  in 
the  second  division  of  the  answer,  intending  to 
discharge  defendant  from  all  liability  on  the  note 
in  suit.  And  as  a  conclusion,  it  is  averred  that 
the  execution  of  the  release  operated  as  a  gift  of 
the  debt,  because  of  which  the  plaintiff  is  estopped  to 
recover  on  the  note.  A  reply  admits  the  execution 
and  payment  of  the  other  three  notes,  and  denies  all 
averments  as  to  agreements  by  which  the  note  in  suit 
was  to  be  paid,  or  any  understanding  that  the  note  or 
debt  was  a  gift,  and  denies  that  the  services  or  expen- 
litures  were  so  made  or  rendered.  As  to  the  release, 
it  is  averred  that  Ursula  Upmier  was  then  so  aged  and 
infirm  that  she  did  not  know,  and  was  not  capable  of 
understanding,  what  the  instrument  was,  and  did  not 
so  understand;  that  she  could  not  read,  write,  or  speak 
the  English  language ;  and  that  the  release  was  obtained 
by  misrepresentation  and  fraud. 

At  the  close  of  the  evidence  the  plaintiff  moved 
the  court  to  instruct  the  jury  to  return  a  verdict  for 
him  for  the  amount  of  the  note,  on  the  ground  that, 
conceding  all  the  evidence  introduced  to  be  true,  it  is 


May  1896]  Kubn  v.  Upmier.  39T 

not  sufficient  in  law  to  sustain  a  verdict  for  the  defend- 
ant on  either  division  of  the  answer.  The  court  sus- 
tained the  motion  as  to  the  issues  involved  in  the  first 
and  second  divisions  of  the  answer,  and  overruled  it 
as  to  the  other,  and  complaint  is  made  of  the  ruling. 

The  question  involves  a  consideration  of  the 
4         evidence.     The  issue  presented    by  the  first 

division  is,  whether  there  was  an  agreement 
that,  in  consideration  of  the  things  to  be  done  by 
defendant  as  ajleged,  the  note  should  be  paid  or  satis- 
fied. While  there  is  evidence  as  to  the  services  ren- 
dered and  expenditures  made  in  behalf  of  Ursula 
Upmier  we  think  that  there  is  no  showing  that  the 
things  were  done  in  pursuance  of  any  agreement,  so 
that  they  could  be  treated,  in  law,  as  a  payment,  and 
it  is  as  such  that  they  are  pleaded.  As  to  this  division 
of  the  answer,  we  think  that  there  was  no  error.  In 
view  of  what  is  to  be  said  as  to  the  second  division, 
we  have  not  discussed  the  evidence  as  to  the  first;  the 
same  facts  being  pleaded  in  both  divisions,  with  some 
additional  facts  in  the  second. 

We  think  that  the  district  court  is  in  error  in  hold- 
ing that,  in  effect,  there  is  no  evidence  on  which  the 
jury  should  be  permitted  to  pass,  as  to  the  second 

division  of  the  answer.  We  understand  that  the 
5         facts  as  to  the  additional  notes,  their  payment, 

the  mortgage  to  secure  the  notes,  and  its  release, 
are  pleaded  alone  with  reference  to  the  second  and 
third  divisions  of  the  answer,  and  not  as  to  the  first; 
and  hence,  in  our  consideration  of  the  case,  we  adopt 
that  theory  of  the  issues,  and  we  do  not  determine 
what  might  otherwise  be  the  situation  as  to  the  first 
division.  With  that  view  of  the  pleadings,  we  treat 
the  evidence  as  having  been  offered  to  apply  to  the 
facts  as  pleaded  in  the  different  divisions;  and,  treating 
*  it  in  that  way,  we  liave  held  that  there  is  no  evidence 
to  show  the  agreement  pleaded  in  the  first  division  on 
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which  a  verdict  could  rest.  As  to  the  second  division, 
the  situation  is  materially  different.  While  the  same 
agreement  is  there  pleaded, it  is  also  pleaded  that  the  note 
in  suit  was,  with  others,  secured  by  mortgage  on  real 
estate;  that  the  other  notes  have  been  paid,  which  is 
admitted;  and  then  it  is  pleaded  that  in  consideration 
of  the  agreement  pleaded,  and  the  things  done  there- 
under, Ursula  Upmier  executed  the  release,  which  is 
an  acknowledgment  that  the  note  in  suit  is  paid.  It 
is  said  in  argument  that,  "without  having  proved  the 
agreement  alleged  in  the  answer  as  to  the  manner  of 
paying  the  notes,  the  release  itself  is  not  evi- 
6  dence  of  the  payment."  We  do  not  so  under- 
stand the  rule.  The  release  of  itself  is  prima 
facie  evidence  of  payment.  In  Fleming  v.  Parry,  24  * 
Pa.  St.  47,  speaking  of  releases,  it  is  said:  *' Prima 
facie,  they  would  indeed  import  extinguishment  of  the 
debt  as  well  as  the  mortgage,  and  the  burden  of 
showing  that  they  were  not  so  intended  was  on  the 
creditor."  Chappell  v.  Allen,  38  Mo.  213.  In  Jones, 
Mortg.  section  984,  it  is  said:  "A  deed  of  release  in 
the  ordinary  form  *  *  *  contains  an  express 
acknowledgement  of  the  payment  of  the  debt,  and  in 
such  case  would  he  prima  facie  evidence  of  it,  unless 
fraud  or  mistake  be  shown  in  making  such  entry  or 
release."  We  have  this  state  of  the  record:  An 
executory  contract  is  averred.  There  is  no  direct 
proof  of  the  making  of  the  contract,  but  things 
have  been  done  by  both  parties  that  would,  if  the 
contract  was  made,  be  in  execution  of  it.  The 
work  has  been  done  and  payment  has  been  made 
as  alleged.  The  facts  involve  the  acts  of  both  par- 
ties. We  think  the  doing  of  the  things,  and  the 
payment  therefor,  are  at  least  prima  facie  evidence  of 
an  agreement  to  that  effect.  In  speaking  of  what  are 
the  facts  and  what  is  the  record,  we  must  be  under- 
stood as  only  stating  what  the  evidence  t^nds  to  prove 
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and  not  what  facts  could  be  found  from  all  the  evi- 
dence. For  the  purposes  of  the  motion,  we  assume, 
in  favor  of  appellant,  all  facts  of  which  there  is  evi- 
dence, to  make  a  substantial  conflict.  We  think  the 
state  of  the  evidence  is  such,  that  the  issues  on  the 
second  division  of  the  answer  should  have  been  sub- 
mitted to  the  jury. 

II.  The  issues  involved  an  inquiry  as  to  Mrs. 
Upmier  being  able  to  speak  the  English  language.  A 
Mr.  McQuinn,  who  was  present  when  Mrs.  Upmier 

executed  the  release,  was  a  witness  for  defend- 
7         ant,  and,  after  stating  some  facts,  was  asked, 

"What  was  her  ability  to  speak  English?"  He 
said:  "She  spoke  in  broken  English,  so  that  she  could 
be  understood."  The  court  sustained  a  motion  to 
strike  out  the  last  part  of  the  answer,  as  a  conclusion. 
The  ruling  was  erroneous.  It  is  certainly  proper  for 
a  witness  to  state  whether  a  person  talks  so  as  to  be 
understood  in  a  language  the  witness  understands.  It 
is,  of  course,  a  conclusion,  but  all  statements  are, 
more  or  less,  conclusions.  It  was,  at  the  same  time,  a 
fact,  of  which  the  jury  could  be  told,  as  evidence  from 
which  to  form  its  conclusions.  It  was  not  a  conclu- 
sion to  be  drawn  from  the  evidence,  so  that  the  jury 
as  well  as  the  witness  would  draw  it.  The  witness 
was  asked,  "When  you  would  talk  with  her  in  Eng- 
lish, did  she  appear  to  understand  what  you  said?" 
The  question  was  rejected  as  incompetent  and  imma- 
terial. It  was  both  competent  and  material.  The 
answer  would  go  directly  to  the  fact  of  her  ability  to 
understand  the  English  language.  For  the  same  rea- 
sons, the  witness  should  have  been  permitted  to 
answer  the  following  questions:  "When  you  would 
talk  to  her  in  English,  what  is  the  fact  as  to  whether 
you  would  have  to  repeat  it  over  and  oyer,  or  whether 
she  would  respond  without  repeating  what  you  said  to 
her?"    "I  will  ask  you  as  to  whether  or  not,  when  you 
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put  a  question  to  her,  her  answer  would  be  responsive 
to  that  question?"  There  are  numerous  questions  as 
to  the  admission  and  exclusion  of  evidence,  but  these 
rulings  will  suflBciently  indicate  our  views  to  guide  on 
another  trial.  There  are  complaints  as  to  the  instruc- 
tions, but  there  are  none  that  we  need  notice,  because 
our  holding  as  to  the  ruling  on  the  motion  will  indi- 
cate the  necessary  changes  to  be  made.  The  judg- 
ment is  EBVEESED. 
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10^  Tt?  Jambs   Bueeow  v.  John  Bureow,  et  al.,  Appellants. 
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106  307  Aliens:    estates  of  decedents:    Construction  of  statute.    Under 

Acts  Twenty-second  General  Assembly,  chapter  85,  section  1,  pro- 
hibiting non-resident  aliens  from  acquiring  title  to,  or  taking,  or 
holding  lands  in  this  state  by  devise,  descent,  purchase,  or  other- 
wise, only  as  thereinafter  provided,  and  section  2,  providing  that 
a  non-resident  alien  may  acquire  and  hold  real  estate  if,  within 
five  years  from  the  date  of  purchase^  the  same  is  placed  in  the 
actual  possession  of  a  relative  of  such  purchaser,  related  within 
the  third  degree,  non-resident  aliens  can  acquire  and  hold  lands 
by  purchase  only,  and  not  by  descent* 

Appeal  from  Sac  District  Court. — Hon.  Z.  A.  Chuboh, 

Judge. 

Thubsday,  May21,  1896. 

Suit  in  equity,  to  quiet  the  title  to  certain  land 
in  Sac  county,  in  plaintiff.  A  demurrer  to  the 
defendants'  answer  was  sustained,  and  the  defendants 
appeal . — Affirmed. 

Chas.  D.  Goldsmith  for  appellants. 

James  H.  Tait  and  W.  A.  Helsell  for  appellee. 


Nots.— For  note  od  the  eflPeot  of  constitutions  and  statutes  upon  inheritanoe  by  or 
from  aliens,  see  Beavan  v.  Went  (III )  31  L.  R.  A.  85 

'•▲ot  S5  O.  A.,  oh.  82,  laws  of  18M,  while  passed  too  late  to  apply  to  this  oaae,  per- 
mits aliens  to  take  by  desoent.— Bbpobteb. 


May  1896]  Burrow  v.  Burrow.  401 


Dbembr,  J. — The  plaintiff  claims  title  to  the  land 
in  controversy  by  descent  from  and  through  his 
brother,  one  Henry  Burrow.  It  appears  that  plain- 
tiff's parents,  Daniel  and  Jane  Burrow,  were  at  all 
times  prior  to  their  death,  which  occurred  long  prior 
to  the  year  1890,  residents  and  subjects  of  the  kingdom 
of  Great  Britain;  that  the  defendants  are  also  children 
or  heirs  at  law  of  the  said  Burrows,  deceased;  aftid  that 
they  are  now,  and  at  all  times  have  been,  non-resident 
aliens.  Henry  Burrow,  a  brother  of  the  plaintiff,  died 
unmarried  and  intestate  on  the  sixth  day  of  June,  1894, 
seized  of  the  land  in  dispute.  At  the  time  of  his  death 
he  was  a  naturalized  citizen  of  this  country.  The 
defendants  claim  title  to  the  land  by  descent  from  and 
through  their  parents  and  Henry  Burrow,  and  they 
allege  that,  immediately  upon  his  death,  they  took  pos- 
session of  the  premises  in  controversy  by  their  agent 
and  relative,  James  Brock,  he  being  related  to  all  the 
defendants  within  the  third  degree  of  kindred,  and 
that  he  has  ever  since  been  in  the  occupation  thereof, 
and  has  declared  his  intention  of  becoming  a  natural- 
ized citizen  of  the  United  States.  The  effect  of  the 
ruling  upon  the  demurrer  was  to  deny  to  defendants 
any  interest  in  or  title  to  the  lands. 

Under  the  Code  of  1873,  sections  1908,  1909, 
aliens,  whether  they  resided  in  this  or  any  foreign 
country,  might  acquire,  hold,  and  enjoy  property,  and 
convey,  devise,  mortgage  or  otherwise  incumber  the 
same,  in  like  manner  and  with  the  same  effect  as  citi- 
zens of  the  state.  The  Twenty-second  General  Assem- 
bly, however,  changed  this  law,  and  provided  that 
"non-resident  aliens  *  *  *  are  hereby  prohibited 
from  acquiring  title  to,  or  taking,  or  holding,  any 
lands  or  real  estate  in  this  state,  by  descent,  devise, 
purchase  or  otherwise,  only  as  hereinafter  provided. 
*  *  *  Any  non-resident  alien  may  acquire  and 
Vol.  98  Ia-26 
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hold  real  property  to  the  extent  of  three  hundred  and 
twenty  (320)  acres,  *  *  *  providing  that  within 
five  years  from  the  date  of  purchase  of  said  property, 
the  same  is  placed  in  the  actual  possession  of  a  rela- 
tive of  such  purchaser,  the  occupant  being  related  to 
such  owner  within  the  third  degree  of  kindred.  *  * 
*  And  further  provided  that  such  occupant  become 
a  naturalized  citizen  within  ten  years  from  the  purchase 
of  said  property  as  aforesaid."  Acts  Twenty-second 
General  Assembly,  chapter  85,  sections  t,  2.  This  was 
the  law  in  force  at  the  time  of  the  death  of  Henry  Bur- 
roWj^nd  we  are  to  determine  whether  the  defendants 
have  title  to  the  land  by  virtue  of  the  provisions 
above  quoted.  It  will  be  seen  that  the  general  rule  is 
that  non-resident  aliens  are  prohibited  from  acquiring 
title  to,  or  holding  lands  by  any  means  whatever. 
There  is  an  exception  which  provides,  in  substance, 
that  they  may  acquire  and  hold  real  estate,  provided 
that,  within  five  years  from  the  time  they  purchase  it, 
they  take  actual  possession  thereof,  through  a  rela- 
tive, within  the  prescribed  degree  of  kinship.  Appel- 
lants contend  that  they  are  within  this  exception; 
that  it  is  immaterial  how  they  acquired  the  land, 
provided  they  placed  the  same  in  the  possession  of  a 
relative,  within  the  prescribed  degree  of  kinship, 
within  five  years  from  the  time  of  its  acquisition,  and 
otherwise  complied  with  the  statute. 

This  question  has  never  been  directly  decided  by 
this  court.  In  the  case  of  Furenes  v.  Mickleson,  86 
Iowa,  508  (53  N.  W.  Rep.  416),  we  held  that  a  resident 
whose  father  was  a  non-resident  alien  could  not 
inherit  through  his  father's  brother,  who  was  a  resi- 
dent of  the  state,  since  he  would  derive  his  title 
mediately,  through  his  father,  and  not  immedi- 
ately through  his  uncle.  And  that  by  reason  of  the 
provisions  of  the  act  of  the  Twenty-second  General 
Assembly,  before  quoted,  the  resident  derived  no  title 
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to  the  land  in  dispute.    And  in  the  case  of  Bennett  v. 
Hibbert,  88  Iowa,  154  (55  N.  W.  Rep.  93),  we  held  that 
a  devise  of  real  estate  was  a  "purchase,"  as  that  term 
is  used  in  the  exception  to  the  general  rule  stated  in 
the  acts  of  the  legislature  before  quoted.    While  the 
question  presented  by  this  appeal  was  not  necessarily 
involved  in  the  case  last  cited,  yet  much  that  is  there 
said  is  applicable  here.     In  construing   the  words 
"acquire"  and  "purchase,"  as  used  in  the  exceptive 
clauses  of  the  statute,  we  said,  "We  limit  the  word 
'acquire'  by  the  proviso  to  what  is  in  law  a  purchase, 
without  which  it  would  embrace  the  whole  range  of 
acquisitions,  which    includes    all   methods."     It    is 
apparent  that,  if  the  construction  appellants  would  have 
us  adopt  in  this  case  be  the  true  one,  that  much  of  what 
is  said  in  the  last  opinion  cited,  is  useless,  for  if  the 
word  "acquire,"  as  used  in  the  statute  relied  upon, 
means  any  kind  of  acquisition,  then  it  was  entirely 
unnecessary  to  determine  whether  the  word  should  be 
limited  by  the  terms  "purchase"  or  "purchaser,"  found 
in  the  same  section  of  the  statute.    But  let  us  look  to 
some  of  the  rules  laid  down  for  the  interpretation  of 
statutes.    It  is  our  purpose  to  arrive,  as  nearly  as  may 
be,  at  the  intent  of  the  legislature  in  enacting  this 
statute;  for  this  is  the  leading,  if  not  the  only,  object 
to  be  inquired  into  by  courts.    In  arriving  at  this 
intention,  the  language  of  the  act,  and  the  particular 
words  used,  must  be  construed  with  reference  to  their 
connection,  and  the  purpose  and  object  in  view  in 
enacting  the  statute.    We  have  seen  that,  before  the 
passage  of  the  act  in  question,  non-resident  aliens  had 
the  same  right  to  acquire,  hold,  and  enjoy  property,  as 
citizens  of  this  state.    The  policy  of  this  law  was  ques- 
tioned, and  hence  followed  the  repeal  of  sections  1908 
and  1909,  of  the  Code  of  1873,  and  the  enactment  of  the 
alien  law  by  the  Twenty-second  General  Assembly,  abso- 
lutely prohibiting  non-resident  aliens  from  acquiring 
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real  estate  in  Iowa,  save  as  permitted  thereby.  The 
act  is  entitled,  "An  act  restricting  non-resident  aliens 
in  their  right  to  acquire  and  hold  real  estate,"  etc. 
The  act  not  only  prohibits  them  from  "acquiring"  title 
to  land,  but  also  disqualifies  them  from  "holding"  or 
"taking"  title  to  any  Iowa  real  estate.  Under  section 
2  of  the  act,  a  non-resident  alien  may  "acquire  and 
hold"  three  hundred  and  twenty  acres  of  land,  pro- 
vided that,  within  five  years  from  the  date  of  purchase, 
it  is  placed  in  the  possession  of  a  relative  of  such  pur- 
chaser; such  occupant  to  become  a  citizen  within  ten 
years  from  the  purchase.  We  are  then  brought  to  the 
question  as  to  how  the  non-resident  alien  must  acquire 
the  land,  in  order  to  hold  it  under  the  proviso  of  the 
statute.  Must  he  be  a  purchaser,  or  may  he  hold  when 
he  takes  by  descent?  It  is  a  general  rule  of  construc- 
tion that  a  proviso  will  not  enlarge,  but  rather  restrain, 
qualify,  or  explain,  the  clause  to  which  it  refers.  It 
seems  to  follow,  then,  that  when  the  statute  permits 
an  alien  to  acquire  real  estate, — not  to  take  it, — ^pro- 
viding that  within  five  years  from  the  date  of  "pur- 
chase" it  is  placed  in  the  possession  of  a  relative  of 
"such  purchaser,"  who  is  to  become  a  naturalized 
citizen  within  ten  years  from  the  purchase,  the  mode 
of  acquisition  is  restricted  to  that  of  purchase,  and  can- 
not be  enlarged  to  embrace  descent.  Construing  the 
whole  act  together,  it  is  manifest  that  this  was  the 
intention  of  the  legislature.  Any  other  interpretation 
of  the  language  used  would  largely  moderate,  if  not 
entirely  destroy,  the  force  and  effect  of  the  language 
used  in  the  first  section  of  the  act.  Again,  under  the 
common  law,  a  non-resident  alien  could  acquire  prop- 
erty by  purchase,  grant,  or  devise,  but  he  could  not 
take  by  descent.  King  v.  Ware,  53  Iowa,  97  (4  N.  W. 
Rep.  858);  Brown  v.  Pearson,  41  Iowa,  481.  Now,  it  was 
evidently  the  intention  of  the  legislature  to  take  away 
from  these  persons  the  right  to  acquire  or  hold  land 
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by  purchase  or  descent,  except  upon  certain  conditions 
mentioned  in  the  act.  It  certainly  was  not  its  pur- 
pose to  give  to  non-resident  aliens  greater  rights  than 
they  had  at  common  law,  and  allow  them  to  take  by 
descent.  Moreover,  we  have  a  legislative  construction 
of  the  acts  under  consideration.  The  Twenty-fifth 
General  Assembly  passed  an  act  (chapter  82,  Laws  1894) 
which  permitted  non-resident  alien  heirs  of  natural- 
ized citizens  to  take  by  descent,  and  to  hold  the  same 
for  the  period  of  ten  years,  at  the  end  of  which  time, 
if  the  lands  were  not  sold,  they  escheated  to  the  state. 
If  the  construction  contended  for  by  appellants  is  cor- 
rect, there  was  no  need  for  this  additional  legislation. 
It  is  evident  that  the  legislature  did  not  understand 
the  act  under  consideration  to  mean  what  appellants 
now  contend  that  it  does.  We  are  united  in  the  con- 
clusion that  the  appellants  cannot  take  the  lands  by 
descent,   and   the    decree    of   the    district  court  is 

AFFIRMED. 


John  0.  Geeusbl  v.  J.  A.  Dean,  Appellant.  \j^  ^ 

Land  Sale  Commission:    oonsteuotion  of  oonteaot  with  agent,     l^  ff 
Where  the  owner  of  property  personally  agreed  to  pay  an  agent  a     m 
commission  in  ease  he  should  succeed  "in  disposing  of"  the  prop-    — 
erty,  on  acceptable  terms,  and  the  agent  prociired  a  purchaser, 
who  made  a  written  contract  with  the  owner  to  buy  the  goods, 
and  to  pay  for  the  same  partly  with  a  deed  to  certain  land,  and 
such  purchaser  was  unable  to  perform  his  contract,  for  want  of 
title  to  such  land,  the  agent  was  not  entitled  to  commission. 

Robinson,  J.,  took  no  part. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Thursday,  May  21, 1896. 

September,  1, 1894,  plaintiff  and  defendant  entered 
into  an  oral  contract,  whereby  it  was  agceed  that 
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plaintiff  should  receive  a  commission  of  one  hundred 
and  fifty  dollars  when  he  should  succeed  in  disposing  of 
certain  personal  property,  then  belonging  to  the 
defendant,  on  terms  acceptable  to  the  defendant. 
September  5, 1894,  plaintiff  brought  to  the  defendant 
one  Buckingham,  who  entered  into  a  written  contract 
of  sale  with  defendant,  by  the  terms  of  which,  defend- 
ant was  to  transfer  to  Buckingham  the  property 
referred  to  in  the  contract  between  plaintiff  and 
defendant,  after  said  Buckingham  had  paid  or  secured 
to  him  one  thousand  five  hundred  dollars,  and  had 
delivered  to  him  warranty  deeds  and  abstracts  of  title 
to  four  hundred  acres  of  land  in  the  state  of  Missouri, 
and  a  lot  in  Akron,  Iowa,  showing  clear  title  in  him- 
self. Buckingham  failed  to  furnish  the  abstracts,  and 
to  make  the  payments  required  by  the  contract. 
Plaintiff's  action  is  to  recover  the  commission  claimed 
as  due  by  reason  of  a  sale  of  the  property  to  Buck- 
ingham, and  defendant  contends  that,  inasmuch  as 
Buckingham  failed  to  carry  out  the  contract  on  his 
part,  there  was  ho  completed  sale,  and  plaintiff  cannot 
recover.  The  cause  was  tried  to  a  jury,  a  verdict 
returned  for  plaintiff  for  the  amount  claimed,  and 
judgment  entered  thereon.  Defendant  appeals. — 
Reversed. 

William  Milchrist  for  appellant. 

Sawyer  &  Van  Wagenen  for  appellee. 

KiNNB,  J. — The  real  question  in  the  case,  is 
whether  plaintiff's  right  to  his  commission  was 
dependent  upon  the  carrying  out  of  the  written  con- 
tract between  defendent  and  Buckingham,  or  its  being 
capable  of  enforcement  by  defendant,  or  whether  he 
became  entitled  to  the  same  when  he  procured  a  pur- 
chaser, who  entered  into  a  contract  for  the  purchase 
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of  plaintiff's  property  upon  terms  and  conditions 
which  were  satisfactory  to  plaintiff.  The  defendant's 
claim  is  that  nothing  was  due  plaintiff,  because  the 
contract  between  defendant  and  Buckingham  had 
never  been  carried  out  by  the  latter.  The  question  is 
made  by  objections  to  the  admission  of  evidence,  and 
by  exceptions  to  instructions  given  by  the  court  to  the 
jury.  The  allegation  of  the  petition  is  that  defendant 
agreed  to  pay  plaintiff  a  commission  "for  his  said  ser- 
vices, in  the  sum  of  one  hundred  and  fifty  dollars, 
whenever  plaintiff  should  succeed  in  disposing  of  said 
property,  in  the  manner,  and  on  the  terms,  acceptable 
to  the  defendant."  It  is  then  averred  that  Bucking- 
ham, who  was  brought  by  plaintiff  to  the  defendant, 
agreed  to  and  did  purchase  said  goods,  on  terms  accept- 
able to  the  defendant.  Plaintiff  was  to  dispose  of  the 
property  in  the  manner  and  on  terms  accceptable  to 
the  defendant.  Now,  he  brought  the  defendant  and 
Buckingham  together,  and  they  entered  into  a  written 
contract  for  the  sale  of  the  goods,  on  terms  acceptable 
to  the  defendant.  By  the  terms  of  this  contract, 
Buckingham  was  to  pay  a  sum  of  money,  and  convey 
a  house  and  lot  in  Akron,  Iowa,  and  a  tract  of  land  in 
the  state  of  Missouri.  The  title  to  all  of  this  real 
estate  was  to  be  shown  to  be  clear  and  free  from 
incumbrance,  and  to  be  conveyed  by  warranty  deed, 
and  accompanied  by  abstracts  of  title  showing  clear 
title.  The  abstracts  furnished  did  not  show  title  in 
Buckingham. 

The  law  is  settled  in  this  state  that,  to  entitle 
plaintiff  to  his  commission  under  the  contract,  he  must 
find  a  purchaser  who  is  able  and  willing  to  make  the 
purchase  and  complete  the  contract.  Dent  v.  Powell, 
93  Iowa,  711  (61  N.  W.  Rep.  1043);  Cassady  v.  Seeley, 
69  Iowa,  510  (29  N.  W.  Rep.  432);  Blodgett  v.  Railway 
Co.,  63  Iowa,  609  (19  N.  W.  Rep.  799);  Ford  v.  Easley, 
88  Iowa,  605  (55  N.  W.  Rep.  336);  Iselin  v.  Griffith,  68 
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Iowa,  670  (18  N.  W.  Rep.  807);  Mechem.  Ag.  sections 
612,  966;  Condict  v.  Cowdrey  (N.  T.  App.)  (34  N.  E.  Rep. 
781);  Barber  v.  Hildebrand  (Neb.)  (60  N.  W.  Rep.  594); 
Freedman  v.  Gordon  (Colo  App.)  35  Pac.  879;  Siemssen 
V.  Homan,  35  Neb.  892  (53  N.  W.  Itep.  1012).  The  facts 
show  that  Buckingham  was  not  "able  and  willing"  to 
complete  the  contract.  Not  having  title  to  the  land 
proposed  to  be  deeded  to  the  defendant,  he  could  not 
perform  the  contract  on  his  part. 

The  court  instructed  the  jury  that  "plaintiff  would 
be  entitled  to  his  commission,  upon  the  defendant's 
making  a  contract  with  James  Buckingham  for  the 
sale  of  the  property  of  the  defendant  upon  terms  and 
conditions  that  were  satisfactory  to  the  defendant," 
and  the  fact  that  the  contract  was  not  carried  out 
would  not  defeat  plaintiff's  right  to  recover.  Plain- 
tiff's contract  to  dispose  of  said  property  was  not  exe- 
cuted by  finding  one  who  would  enter  into  a  contract 
for  its  purchase  in  the  manner  and  on  terms  agreeable 
to  the  defendant.  It  seems  to  us  that  the  contract  of 
the  parties  contemplated  a  completed  sale  and  trans- 
fer of  the  property,  or  the  making  of  such  a  contract 
of  sale  as  was  enforceable.  Owing  to  the  inability  of 
the  defendant  to  make  title,  the  sale  was  never  fully 
consummated.  Counsel  for  appellee  rely  upon  Burns 
V.  Olipkant,  78  Iowa,  456  (43  N.  W.  Rep.  289);  Francis 
V.  Baker,  45  Minn.  83  (47  N.  W.  Rep.  452).;  Potvin  v. 
Curran,  13  Neb.  302  (14  N.  W.  Rep.  400),  and  other 
like  cases.  In  the  last  case,  it  appears  that  a 
sale  was  made  and  a  portion  of  the  purchase 
price  paid;  but  for  some  reason,  which  does  not 
clearly  appear,  it  was  never  fully  consunmiated. 
It  would  seem  that  the  reason  that  it  was  not  com- 
pleted, was  the  fault  of  the  seller.  In  Francis' 
Case,  the  doctrine  is  recognized  that,  to  earn  his  com- 
mission, the  agent  must  procure  a  purchaser  who  is 
"ready,  able,  and  willing"  to  buy  on  the  proposed 
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terms,  and  it  is  held  that  when  the  principal  accepts 
such  purchaser,  and  enters  into  a  binding  and  enforce- 
able contract  with  him  for  the  purchase  of  the  prop- 
erty, the  commission  is  earned,  although  the  sale  is 
not  completed  or  executed  by  payment  of  the  consid- 
eration to  the  vendor.  To  the  same  effect  is  the 
Burns  Case.  It  is  there  said,  "If  they  [the  agents] 
brought  the  defendant  and  Kleeb  into  negotiations, 
which  resulted  in  a  written  agreement  between  them, 
which  either  could  enforce  against  the  other,  that 
wou^dbe  a  performance  of  the  contract  of  employ- 
ment as  alleged,"  and  that  it  was  immaterial  who  was 
at  fault,  in  that  the  written  contract  was  not  carried  ' 
out.  In  the  case  at  bar,  neither  party  could  enforce 
the  contract  against  the  other,  because  of  failure  of 
title  in  Buckingham.  Therefore,  there  was  no  dis- 
posal of  the  property,  within  the  meaning  of  the 
contract,  and  hence  no  commission  earned.  If 
Buckingham  had  been  ready,  able,  and  willing 
to  have  completed  the  sale,  or  if  the  contract 
entered  into  between  him  and  the  defendant  could 
have  been  enforced,  then  a  failure  to  complete  the 
sale  by  reason  of  the  fault  of  the  defendant  would  not 
have  deprived  plaintiff  of  his  right  to  his  commission; 
and  it  may  be  that  such  would  be  the  case,  though 
Buckingham  was  not  willing  to  complete  the  sale,  if 
the  situation  was  such  that  the  contract  could  have 
been  enforced  as^  against  him.  The  case  at  bar,  it 
seems  to  us,  is  not,  therefore,  in  its  facts,  within  the 
rule  of  the  cases  last  cited.  We  hold  that  in  a  case 
like  this,  when  the  agent  undertakes  to  dispose  of  the 
property,  his  commission  is  not  earned  when  the  par- 
ties enter  into  a  contract  of  sale,  when,  by  reason  oi 
failure  of  title  in  the  purchaser  to  land  he  is  to  deed 
the  seller,  he  is  unable  to  comply  with  his  contract. 
There  is  in  such  a  case  no  disposal  of  the  property, 
within  the  meaning  of  the  contract,  and  until  such 
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disposal,  no  commission  is  due  the  agent.  As  we  have 
already  indicated,  we  think  the  contract  contemplates, 
not  merely  a  contract  of  purchase  of  the  defendant's 
property,  but  a  disposition  of  the  property,  a  com- 
pleted sale,  or  such  a  contract  as  may  be  fully  enforce- 
able against  the  purchaser.  The  instructions  in  this 
respect  were  wrong,  and  there  could  be  no  recovery 
under  the  facts  proven. — Reversed. 

Robinson,  J.,  took  no  part  in  the  decision  of  this 
cause. 


A.  J.  Dabnall  v.  M.  E.  Bennett,  Sheriff,  Appellant. 

Constrootioii  of  Pleadings.    In  an  action  to  recover  personal  property 
taken  under  execution,  where  the  petition  first  alleges  that  plaint- 

1  iff  is  the  absolute  and  unqualified  owner  of  said  property,  but  it 

2  clearly  appears  from  the  whole  petition,  that  she  claims  under 
chattel  mortgages  only,  the  mortgages  are  admissible  in  evidence. 

Efidenee:    harmless  error.    Where  a  fact  is  clearly  established 

2  by  other  evidence,  particular  evidence  of  it,  erroneously  admitted, 
5    is  without  prejudice. 

Immateriality.    In  an  action  to  replevin  mortgaged  goods  taken 

3  on  execution  against  the  mortgagor,  the  source  from  which  the 
latter  obtained  them,  originally,  is  immaterial. 

Striking  Out.    Where,  upon  a  question  being  asked,  which  does  not 

4  call  for  a  communication  between  husband  and  wife,  opposing 
counsel  is  permitted  to  inquire  whether  the  witness  is  competent 
to  testify,  and  in  questioning  for  that  purpose,  draws  out  an 
answer  to  the  original  question,  which  shows  that  there  was  such 
communication,  the  answer  will  not  be  stricken  out  on  his 
motion. 

Appeal  from  Madison    District    Court. — Hon.    J.    H. 
Applbgatb,  Jadge. 

Thubsday,  May  21,  1896. 

Action  to  recover  the  possession  of  three  sets  of 
double  buggy  harness,  two  sets  of  heavy  work  harness, 
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and  six  men's  leather-covered  tree  saddles,  of  the 
value  of  one  hundred  and  eighty-two  dollars  and 
fifty  cents,  or  the  value  thereof,  alleged  to  be  wrong- 
fully detained  by  the  defendant,  as  sheriff,  under  an 
execution,  as  the  property  of  J.  A.  Damall.  The  case 
was  tried  to  the  court,  and  judgment  entered  in  favor 
of  the  plaintiff  for  the  return  of  the  saddles,  or  for 
their  vajue,  thirty-nine  dollars  and  fifty  cents,  and  for 
one  hundred  and  twenty-one  dollars,  as  the  value  of 
the  harness.    Defendant  appeals. — Affirmed. 

Steele  &  Bobbins  and  Granger,  Bennett  &  Evans 
for  appellant. 

John  Leonard  &  Son  for  appellee. 

Given,  J. — I.  Plaintiff,  in  her  petition  filed  Sep- 
tember 15, 1893,  claimed  the  right  to  the  immediate 
possession  of  the  property  in  question,  by  virtue  of 
two  chattel  mortgages  executed  to  her  by  her  husband, 
J.  A.  Damall,  and  one  executed  by  him  to  the  First 

National  Bank  of  Winterset,  of  which  she  is 
1  now  the  owner.    In  the  first  paragraph  of  her 

petition,  plaintiff  alleges  that  she  is  the  abso- 
lute and  unqualified  owner  of  said  property;^  but  it  is 
clearly  apparent  from  the  whole  petition  that  she 
claims  under  said  mortgages  only.  Defendant's  claim 
to  the  property  is  by  virtue  of  an  execution  in  his 
hands  as  sheriff,  in  favor  of  the  Des  Moines  Saddlery^ 
Company,  and  against  J.  A.  Damall.  As  no  bond  was 
given  by  the  plaintiff,  the  property  remained  in  the 
hands  of  the  defendant,  and  he  sold  suflScient  thereof 
to  satisfy  said  execution.  He  alleged  in  his  answer 
that  he  had  "remaining  of  all  the  saddles  levied  upon 
as  aforesaid  and  the  further  sum  of  $163  in  cash;  and 
on  the  25th  day  of  December,  1893,  he  returned  all 
of  said  saddles  and  the  said  cash  to  the ,  from 
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whence  they  were  taken  by  him  on  said  execution." 
On  plaintiff's  motion,  all  that  part  including  and  fol- 
lowing the  words  "and  on  the  25th  day  of  December'' 
was  stricken  out.  Had  defendant  alleged  a  return  of 
the  saddles  and  cash  to  the  plaintiff,  it  would  have 
been  error  to  sustain  the  motion.  If  we  may  assume 
that  plaintiff's  name  was  intended  to  appear  in  the 
blank,  the  error  was  without  prejudice,  as  the  judg- 
ment allows  the  defendant  to  return  the  saddles. 

II.  The  mortgages  were  admitted  in  evidence 
over  appellant's  objection.  The  ground  of  the  objec- 
tion is  that  the  plaintiff  alleged  that  she  was  the 

absolute  and  unqualified  owner  of  the  property, 
2         and  that  the  mortgages  did  not  tend  to  show 

such  ownership.  True,  the  plaintiff  does  so 
allege,  but  she  sets  out  the  three  mortgages,  and 
makes  it  entirely  apparent  that  it  is  under  them,  and 
them  only,  that  she  claims  the  right  to  the  possession 
of  the  property.  There  was  no  error  in  admitting 
the  mortgages  in  evidence. 

III.  Mr.  J.  A.  Darnall  was  examined  by  the 
plaintiff,  as  to  the  value  of  the  harness  and  saddles, 
and  defendant  asked  on  cross-examination,  where  the 
saddles  and  harness  came  from,  and  who  were  the 
manufacturers,  to  which  plaintiff's  objections  were 
sustained.  It  is  manifest  that  the  purpose  was  to 
show  that  these  goods  came  from  the  Des  Moines 

Saddlery  Company.  The  right  of  the  parties  to 
'S         these  goods,  was  in  no  wise  affected  by  the 

source  from  which  they  came.  The  right  of 
each  is  the  same,  whether  they  were  manufactured 
by,  or  came  from  the  Des  Moines  Saddlery  Company, 
or  some  other  person.  Therefore,  there  was  no  error 
in  the  ruling. 

IV.  Plaintiff  was  called  as  a  witness  in  her  own 
behalf,  and  asked:  "Mrs.  Darnall,  I  wish  you  would 
state  when  it  was  you  first  knew  Mr.  Darnall  was 
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going  to  make  a  mortgage  to  you?"     Defendant's 
counsel  asked  leave  to  interrogate  the  witness  with 
reference  to  her  competency  to  answer  the  question. 
A  number  of  questions  were  put  by  defendant's  coun- 
sel, which  elicited  the  fact  that,  on  the  morning  of  the 
day  on  which  the  mortgage  to  plaintiff  was  made,  she 
told  her  husband  that  she  wanted  him  to  make 
4         one,  and  he  said  he  would.    Defendant's  coun- 
sel then  moved  to  strike  all  the  answers,  and 
objects  to  the  question  propounded  by  her  counsel, 
"for  the  reason  that  it  calls  for  a  communication 
between  husband  and  wife."    The  motion  and  objec- 
tion were  overruled,  and  of  this  the  defendant  com- 
plains.   The  motion  was,  to  strike  evidence  called  out 
by  the  defendant.    The  question  objected  to  did  not 
call  for  a  communication  between  the  witness  and  her 
husband;  it  was  not  answered,  and  it  does  not  appear 
that  an  answer  would  have  had  any  reference  to  a 
communication  between  husband  and  wife.    We  do 
not  think  the  defendant  was  prejudiced  by  the  ruling. 
Mr.  J.  A.  Darnall  testified,  in  substance,  as  follows: 
That  at  9  a.  m.,  of  August  3, 1893,  he  went  to  the  oflSce 
of  his  attorney,  Mr.  Dabney,  and  requested  him  to 
prepare  a  mortgage  to  Mrs.  Darnall,  to  secure  two 
thousand  two  hundred  dollai-s  that  he  owed  her;  that 
he  told  Mr.  Dabney  the  situation  of  his  business,  and 
remained  about  half  an  hour;   that,  when  he  left, 
the     mortgage     was     being     prepared,    and     that 
he  returned  in  about  three-quarters  of  an  hour,  and 
executed  the  mortgage;  that,  at  the  time  he  went  to 
Mr.  Dabney's  oflSce,  he  had  no  idea  of  making  an 
assignment  for  the  benefit  of  creditors.    "I  had  no 
such  idea  until  after  the  mortgage  was  executed.    Mr. 
Dabney  made  the  suggestion  that  I  make  an  assign- 
ment."   It  appears  that,  on  that  day,  Mr.  Darnall  did 
execute  a  general  assignment  for  the  benefit  of  his 
creditors,  to  Henry  K.  Klingensmith,  as  assignee,  and 
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that  said  assignment  and  mortgages  were  filed  for 
record  on  that  day.  Mr.  Darnall,  having  testified  that 
the  assignment  prepared  was  never  delivered  to  the 
person  therein  name  as  assignee,  nor  accepted  by  him, 
and  that  the  property  assigned  was  never  delivered  to 
him,  was  asked  as  follows:  "Q.  You  may  state 
whehter  or  not  it  is  a  fact  that  the  alleged  assign- 
ment was  made,  and,  shortly  after  its  execution  by 
you,  annulled  and  revoked  entirely."  Defendant 
objected  as  immaterial,  incompetent,  and  calling  for 
for  a  legal  conclusion.  It  is  not  clear  that  the  court 
ruled  upon  this  question,  but  the  witness  answered 
that  "it  was  annulled  and  revoked  almost  imme- 
diately, and  that  nothing  was  ever  done  under 
5  it."  There  was  no  prejudice  to  the  appel- 
lant by  this  evidence,  even  if  erroneously 
admitted,  because  it  abundantly  appears  by  other 
evidence  that  the  assignment  was  never  acted  upon 
by  any  person  interested  therein. 

We  have  considered  the  other  errors  assigned  and 
discussed,  but  do  not  find  that  the  rulings  complained 
of  were  prejudicial  to  defendant.  The  judgment  ol 
the  district  pourt  is  affirmed. 
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Statb^f  Iowa  v.  A.  F.  MoEntueff,  et  al..  Appel- 
lants. 

Criminal  Law:  appeal:  Procederido  on  affirmance.  Code,  sec- 
tions 4541  to  4545,  provide  ttiat,  on  an  appeal  in  a  criminal  case, 
on  judgment  of  affirmance  against  defendant,  the  original  judg- 
ment shall  bo  carried  into  effect  as  the  supreme  court  shall  direct; 
that  a  certified  copy  of  its  judgment  must  be  remitted  to  the  clerk 
of  the  district  court  in  which  the  judgment  appealed  from  was 
rendered,  with  proper  instructions,  and  a  copy  of  the  opinion; 
that,  after  the  certified  copy  of  the  judgment  and  the  instructions 
have  been  remitted,  all  proceeding  to  carry  the  judgment  into 
effect  must  must  be  had  in  the  court  to  which  it  is  remitted. 
Held^  that  a  simple  procedendo— stating  that  the  judgment  of  the 
district  court,  in  a  criminal  action,  had  been  affirmed,  and  then 
directing  the  court  to  proceed  in  execution  of  the  judgment,  the 
same  as  if  no  appeal  had  been  taken— was,  on  direct  attack,  by 
appeal  from  an  order  forfeiting  a  bond  while  nothing  but  said 
procedendo  was  on  file,  insufficient  to  authorize  the  district  court 
to  declare  defendant's  bail  bond  forfeited  for  non-appearance. 
The  bondsman  had  a  right  to  object  to  a  forfeiture  until  the  rec- 
ords of  the  district  court  showed  a  proper  remand,  under  the 
statute. 

Appeal  from  Shelhif  District  Court. — Hon.  Walter  I. 
Smith,  Judge. 

Thursday,  May  21, 1896. 

This  is  an  appeal  by  the  defendants,  from  an 
order  forfeiting  a  bail  bond,  given  in  a  criminal  case, 
upon  an  appeal  from  the  district  court  to  this  court. — 
Reversed. 

B.  I.  Salinger  for  appellants. 

Whitney  Bros,  for  appellee. 

RoTHROOK,  C.  J.— The  defendant,  McEnturff,  was 
convicted  of  keeping  a  1  iq  uor  nuisance.  His  trial  was  had 
in  the  district  court,  in  November,  1892.    He  appealed 
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to  this  court,  and  gave  a  supersedeas  bond  in  the  sum 
of  five  hundred  dollars.  The  other  defendants  herein 
executed  the  bond  as  sureties.  On  the  tenth  day  of 
May,  1893,  this  court  aflSrmed  the  judgment,  87  Iowa, 
691  (55  N.  W.  Rep.  2).  On  the  fifteenth  day  of  the 
same  month,  the  clerk  issued  a  procedendo,  which  was 
filed  in  the  district  court,  on  the  next  day.  Within 
thirty  days  after  the  opinion  was  filed  in  this  court, 
McEnturfE  gave  notice  of  his  purpose  to  file  a  petition 
for  rehearing.  The  petition  was  filed  within  the 
proper  time,  and  on  the  fourteenth  day  of  October, 
1893,  the  petition  for  rehearing  was  overruled.  No 
other  order  or  procedendo  was  at  any  time  issued 
from  this  court.  On  the  eighteenth  day  of  April,  1894, 
counsel  representing  the  prosecution,  appeared  in  the 
district  court,  and  asked  that  the  bail  bond  be  declared 
forfeited.  McEnturff  had  not  appeared  in  court  at 
any  time  after  giving  the  bond,  and,  upon  being  called 
to  surrender  himself  as  required  by  the  bond,  he  failed 
to  appear,  and  the  order  of  forfeiture  was  entered. 
Afterward  the  other  defendants,  sureties  in  the  bond, 
suiTendered  McEnturff  to  the  sheriff  of  Shelby  county, 
and  the  sheriff  kept  him  in  his  custody  until  further 
imprisonment  was  suspended  by  order  of  the  governor 
of  the  state.  Before  the  surrender  was  made  an  action 
had  been  commenced  to  recover  judgment  on  the  for- 
feited bond. 

The  ground  upon  which  it  was  contended  that  the 
district  court  erred  in  declaring  the  bond  forfeited,  is 
that  the  procedendo;  or  mandate  from  this  court  was 
not  in  compliance  with  the  law,  and  that  the  district 
court  therefore  erred  in  making  the  order  of  forfeit- 
ure. It  does  not  appear  that  the  procedendo  was 
formally  recalled  when  the  petition  for  rehearing  was 
filed.  But  that  is  immaterial,  because  the  district 
court  did  not  assume  jurisdiction  until  after  the  peti- 
tion for  rehearing  was  overruled.     When  that  event 
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occurred,  the  procedendo  was  on  file,  and  the  only 
question  we  have  to  determine,  is  whether  it  was 
suJBScient  in  form  to  authorize  the  district  court  to 
proceed  to  forfeit  the  bond.  The  procedendo  was  in 
the  usual  form  on  the  affirmance  of  a  criminal  case. 
It  stated  that  the  case  had  been  affirmed  by  this 
court,  and  directed  the  court  below  to  proceed  in  the 
execution  of  the  judgment  of  the  district  court,  the 
same  as  if  no  appeal  had  been  taken.  Appeals  in 
criminal  cases,  and  the  remanding  of  them  to  the 
court  below,  after  a  decision  in  this  court,  are  regu- 
lated by  the  following  provisions  of  the  Code.  Sec- 
tion 4541,  is  as  follows:  "On  a  judgment  of  affirm- 
ance against  the  defendant,  the  original  judgment 
shall  be  carried  into  execution  as  the  supreme  court 
shall  direct,  except  as  hereinafter  provided."  Section 
4542:  "When  a  judgment  of  the  supreme  court  is  ren- 
dered, it  must  be  recorded,  and  a  certified  copy  of  the 
judgment  must  be  forthwith  remitted  to  the  clerk  of 
the  district  court  in  which  the  judgment  appealed  from 
was  rendered  with  proper  instructions,  and  a  copy  of 
the  opinion,  in  such  time,  and  in  such  manner,  as  the* 
supreme  court  may  by  rule  prescribe."  Section  4543:' 
"After  the  certified  copy  of  the  entry  of  the  judg- 
ment of  the  supreme  court,  and  its  instructions,  have 
been  remitted,  as  provided  in  the  preceding  section, 
the  supreme  court  has  no  farther  jurisdiction  of  the 
proceedings  therein,  and  all  proceedings  which  may 
be  necessary  to  carry  the  judgment  of  the  supreme 
court  into  effect,  must  be  had  in  the  court  to  which  it 
is  remitted,  or  by  the  clerk,  except  as  provided  in  the 
next  two  sections."  We  do  not  think  that  the  proce- 
dendo issued  in  this  case  was  a  compliance  with  the 
sections  of  the  statute  above  cited.  At  least,  it  was 
insufficient  to  authorize  the  forfeiture  of  the  bond, 
as  against  the  sureties  therein,  and  over  their  objec- 
tion. The  liability  of  the  sureties  should  be  shown, 
Vol.  98  la— 27 
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iu  conformity  to  the  law.  It  is  not  to  be  understood 
that  we  hold  a  procedendo,  in  this  form,  is  not  sufl5- 
cient  when  attacked  collaterally.  It  may  be  that  the 
right  to  object  to  it  may  be  waived.  But  this  is  an 
appeal  from  the  order  of  forfeiture,  and  it  presents  the 
claim  that  the  court  erred  in  so  construing  the  record 
that  the  bond  might  be  forfeited.  The  question  is 
raised  directly,  and  we  think  it  was  the  right  of  the 
defendants  to  stand  on  their  rights  under  the  statute, 
and  object  to  a  forfeiture  until  the  records  of  the  dis- 
trict court  showed  that  the  case  had  been  properly 
remanded.    The  order  of  the  district  court  is  bbvebsed. 


George  Schurr  v.  The  Omaha  &  St.  Louis  Railway 
Company,  Appellant. 

Railroads  in  Hands  of  ReceiTer:  liability  for  stock  killed. 
Under  Code,  section  1289,  making  **kny  corporation  operating  a 
railway"  liable,  under  certain  circumstances,  for  stock  killed  on 
its  right  of  way,  a  railroad  componj/f  while  its  property  remains 
in  the  ^lands  of  a  receiver,  cannot  be  held  liable  for  stock  killed 
during  the  receivership. 

Appeal  from  Fremont    District   Court. — Hon.    W.  R. 
Green,  Judge. 

Thursday,  May  21,  1896. 

Action  at  law  to  recover  double  the  amount  of 
damages  alleged  to  have  been  sustained  by  the  plain- 
tiff by  reason  of  injuries  to  live  stock  caused  by  negli- 
gence on  the  part  of  the  defendant.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. — Reversed. 

Theodore  Sheldon  for  appellant. 

C.  S.  Keenan  for  appellee. 
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Robinson,  J.— In  the  night  of  July  22, 1893,  horses 
and  colts  of  the  plaintiff  were  injured,  and  some  were 
killed,  while  on  the  right  of  way  of  the  defendant's 
railway,  in  Mills  county.  Within  thirty  days  after 
the  accident  occurred,  a  notice  in  writing,  addressed 
to  the  defendant,  accompanied  by  an  affidavit,  show- 
ing the  injuries  inflicted,  and  the  pecuniary  loss  sus- 
tained by  the  plaintiff,  was  served  on  an  agent  in 
charge  of  a  station  on  the  defendant's  road  in  Mills 
county.  It  does  not  appear  that  any  attention  was 
given  to  the  notice. .  The  accident  occurred  at  a  point 
where  the  right  to  fence  the  right  of  way  existed, 
and  where  it  had  been  fenced;  but  there  was 
evidence  which  tended  to  show  that  a  gate  in  the 
fence  was  in  bad  condition,  and  that  the  stock  had 
entered  through  it  onto  the  right  of  way.  The  verdict 
and  judgment  were  for  double  the  amount  of  the  loss 
sustained  by  the  plaintiff.  The  defendant  denies  lia- 
bility, on  the  ground,  that  at  the  time  of  the  accident 
it  did  not  have  control  of  the  road,  and  that  it  was 
then  being  operated  by  J.  F.  Barnard,  as  receiver, 
appointed  by  the  circuit  court  of  the  United  States  for 
the  Southern  district  of  Iowa.  It  is  shown,  without 
conflict  in  the  evidence,  that  Barnard  was  appointed 
receiver  of  the  road  in  June,  1893,  that  he  was  operat- 
ing it  at  the  time  of  the  accident,  and  that  the  defend- 
ant had  not  operated  it  since  the  preceding  month. 
The  question  we  are  required  to  determine  is,  whether, 
under  the  facts  stated,  the  defendant  is  liable,  under 
section  1289  of  the  Code,  for  the  loss  sustained  by  the 
plaintiff,  and  for  the  statutory  penalty.  The  receiver 
was  not  the  agent  of  the  defendant,  but  acted  under 
the  direction  and  control  of  the  court  which  appointed 
him.  Although  the  defendant  owned  the  property  of 
which  he  had  charge,  it  had  no  voice  in  its  manage- 
ment, and  could  not  select  or  direct  the  employes  who 
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operated  it.  It  is  well  settled,  that  a  railway  com- 
pany, "in  the  absence  of  a  statute  imposing  liability, 
is  not  answerable  for  injuries  resulting  from  the  mis- 
takes or  negligence  of  a  receiver  or  his  agents,  while 
operating  the  road."  Godfrey  v.  Railway  Co.,  116  Ind. 
30  (18  N.  E.  Itep.  61);  State  v.  Wabash  Railway  Co.,  115 
Ind.  466  (17  N.  E.  Rep.  909);  Metz  v.  Railroad  Co.,  58 
N.  Y.  66;  Railroad  Co.  v.  Stringfellow,  44  Ark.  322; 
Railroad  Co.  v.  Borough,  72  Tex.  Ill  (10  S.  W. 
Rep.  711);  Murphy  v.  Holbrook,  20  Ohio  St.  145; 
Thurman  v.  Railroad  Co.  56  Ga.  376;  High,  Rec., 
section  396.  This  action  was  brought  under  the 
provisions  of  section  1289  of  the  Code,  which 
are  as  follows:  "Any  corporation  operating  a 
railway,  that  fails  to  fence  the  same  against 
live  stock  running  at  large  at  all  points  where  such 
right  to  fence  exists,  shall  be  liable  to  the  owner  of 
any  such  stock  injured  or  killed  by  reason  of  the  want 
of  such  fence  for  the  value  of  the  property  or  damage 
caused.  *  *  *  And  in  order  to  recover  it  shall  only 
be  necessary  for  the  owner  to  prove  the  injury  or 
destruction  of  his  property;  and  if  such  corporation 
fails  to  pay  the  value  of  or  damage  done  to  any  such 
stock  within  thirty  days  after  such  notice  in  writing, 
accompanied  by  an  aflBdavit  of  such  injury  or  destruc- 
tion, has  been  served  on  any  oflBcer,  station  or  ticket 
agent,  employed  in  the  management  of  the  business 
of  the  corporation  in  the  county  where  the  injury  com- 
plained of  was  committed,  such  owner  shall  be  enti- 
tled to  recover  double  the  value  of  the  stock  killed  or 
damage  caused  thereto."  The  question  presented  to 
us  is  not  an  open  one  in  this  state.  In  Brockert  v. 
Railway  Co.,  82  Iowa,  370  (47  N.  W.  Rep.  1026),  the 
liability  of  a  railway  company  under  that  section,  for 
injuries  to  live  stock  inflicted  while  the  railway  was 
being  operated  by  a  receiver,  was  considered  at 
some  length,  and  it  was  held  that  it  was  not  liable 
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in  an  action  like  this.  Whether  it  could  be  made  liable 
in  any  case  was  not  decided.  The  rule  of  that  case  is 
decisive  of  this.  The  appellee  claims  that  the  receiver 
is  a  party  to  this  action,  but  it  is  clear  that  he  is  not. 
The  Omaha  &  St.  Louis  Railway  Company  alone  is* 
named  as  the  defendant.  It  is  true,  the  petition 
states  that  the  stock  was  injured  while  the  railway  of 
the  defendant  was  being  operated  by  a  receiver,  but 
it  also  alleges  that  the  train  which  caused  the  injury, 
was  under  the  control  of  the  employes  of  the  defend- 
ant, that  the  accident  was  caused  by  the  negligent 
handling  of  the  train,  and  by  the  failure  of  the 
defendant  to  fence  its  right  of  way,  that  the  notice 
and  aflSdavifc  contemplated  by  the  statute,  were  served 
on  an  agent  of  the  defendant,  and  that  in  consequense 
of  its  failure  to  pay  the  loss  within  thirty  days  from 
such  service,  the  plaintiff  is  entitled  to  recover  double 
the  amount  of  his  loss.  The  cause  of  action  is  stated 
as  against  the  defendant,  and  there  is  no  ground  for 
claiming  that  the  receiver  is  a  party  to  the  suit.  He 
did  not  appear  to  it,  and  the  only  answer  filed  was  in 
the  name  of  the  Omaha  &  St.  Louis  Railway  Com- 
pany. The  charge  of  the  court  to  the  jury  did  not 
authorize  a  recovery  against  the  receiver,  and  the 
case  was  tried  throughout  by  the  plaintiff  on  the 
theory  that  the  railway  company  was  liable;  and  the 
defendant,  in  its  answer,  and  by  motions  and  requests 
for  instructions,  denied  liability,  and  insisted  that  the 
statutory  notice  was  not  served  upon  any  of  its 
agents,  but  upon  an  agent  of  the  receiver,  and  that  a 
cause  of  action  against  it  had  not  been  shown. 
Therefore,  the  defendant  has  not  waived  its  right  to 
insist  upon  the  objections  now  made.  So  far  as  we 
are  advised,  the  railway  of  the  defendant  was  being 
operated  by  the  receiver  when  this  cause  was  tried  in 
the  district  court,  and  nothing  to  make  the  defendant 
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responsible  for  liabilities  incurred  by  the  receiver  is 
shown.     The    judgment    of    the   district    court   is 

BEYEBSBD. 


107   6o|        *E.  A.  RioHABDS,  et  aL,  v.  The  Sohbeibeb,  Conohab  & 
m  m  Westphal  Company,  et  al.,  Appellants. 

98    422 

114  ^  Fraadulent  CooTeyanee:    pabticipation  by  obeditob.    A  mort- 

98    4^  1    gage  given  by  a  debtor,  to  hinder  and  delay  his  creditors,  to  the 

^^^    ^  2    knowledge  of  the  mortgagee,  and  taken  in  part  to  aid  in  carrying 

4  into  effect  that  purpose,  is  fraudulent  as  to  creditors. 

Trust  Fund:  debtob  and  creditor.  E,  engaged  in  selling  goods, 
received  goods  from  D,  under  a  contract  by  which  E  was  to  be 

10  agent  for  D,  and  the  goods  and  proceeds  of  sales  were  to  remain 
the  property  of  D,  and  to  be  treated  as  a  special  deposit  for  D 

11  until  finally  settled  for;  there  being  provisions  for  remittances  of 
proceeds  of  sale  immediately  on  receipt  thereof.  HfUl,  that  E, 
having  to  the  knowledge  of  D,  without  objection,  retained  and 
used  the  moneys  received  from  such  sales,  and  treated  the  money 
received  therefrom,  together  with  that  received  from  other  sources, 
as  a  common  fund,  D  could  not  claim  it,  as  against  other  creditors 
of  E,  as  a  trust  fund,  but  had  the  rights  of  a  general  creditor  only. 

Attachment:  Sunday  levy:  Amendments  Code  2052  provides 
that  an  attachment  may  be  served  on  Sunday  if  the  petition,  in 
addition  to  the  ordinary  averments,  states  that  the  debt,  will,  else, 
be  lost.  Section  2965,  that  where  there  are  several  attachments 
against  the  same  defendants  they  shall  be  executed  in  their  order 

5  of  receipt  by  the  sheriff.  Section  3021  directs  that  the  attachment 
laws  shall  be  liberally  construed,  that  plaintiff  may  at  any  time 
amend  the  petition,  and  that  no  attachment  shall  be  lost  if  there 

6  can  be  an  amendment  to  show  that  a  legal  cause  for  the  attach- 
ment existed  at  the  time  it  was  issued.  An  attachment  was  put 
into  the  hands  of  the  sheriff  a  few  minutes  before  midnight 
between  Saturday  and  Sunday.  The  reason  why  it  was  not  served 
at  once,  was  because  the  sheriff  lacked  some  blanks  at  the  time. 
The  petition  did  not  have  the  allegations  which  authorize  service 
on  Sunday.  On  Sunday  morning  another  claimant  filed  a  petition 
authorizing  a  Sunday  attachment,  and  placed  the  writ  with  the 
sheriff.  Still  later,  the  claimant  who  had  given  his  writ  to  the 
sheriff  before  the  preceding  midnight,  amended  his  petition  by 
adding  the  allegation  that  his  debt  would  be  lost  unless  his  writ 
was  served  on  Sunday.    Held^  these  statutory  provisions  cover 

NoTB.— For  participation  in  fraad  of  a  debtor  to  defeat  a  oonvevanoe  Intended 
by  tiim  to  defraud  creditors,  see  very  extensive  notes  to  Rice  v.  Wood,  81  L.  E.  A. 
(Ark.)  aw. 
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writs  issued  on  days  other  than  Sunday.  The  sheriff  rightly 
declined  to  serve  the  writ  left  with  him  last,  first,  though  that  writ 
was  the  first  supported  by  a  petition  authorizing  Sunday  service. 

Same.  While  the  facts  that  such  mortgage  was  taken  with  the  knowl- 
edge that  the  giver  was  financially  embarrassed,  that  it  largely 
3  exceeded  the  amoimt  of  the  liabilities,  and  that  it  covered  all  of 
the  debtor's  property  subject  to  execution,  are  not  conclusive  evi- 
dences of  fraud,  they  should  be  considered  in  determining  the 
question  whether  the  mortgage  was  taken  with  intent  to  liinder 
and  delay  other  creditors. 

Conditional  Hale:  recording  acts:  A  sale  of  chattels,  made  on 
condition  that  they  should  remain  the  property  of  vendor  until 
paid  for,  is  a  conditional  sale  within  Code,  section  1922,  and  the 

7  rights  of  the  vendor  are  subordinate  to  those  of  one  who  takes  a 
mortgage  upon  the  goods  from  one  in  actual  possession  of  them, 
without  potice  of  said  terms  of  sale. 

Elfction  of  Remedies.  Where  it  does  not  appear  but  that  plaintiff  had 
full  knowledge  of  all  involved  facts,  the  beginning  by  him  of  an 

8  action  aided  by  attachment  against  one  to  whom  he  has  sold  goods 
on  condition  that  they  should  remain  his  property  until  fully  paid 
for,  is  an  election  to  treat  the  sale  as  being  absolute. 

Marshaling  Assets.  Ordinarily,  when  one  creditor  who  holds  a  chat- 
tel mortgage  securing  a  debt  secured  by  other  collateral,  also  has 
a  real  estate  mortgage,  and  another  creditor  who  has  no  chattel 
security  has  been  compelled  to  buy  the  realty  mortgaged,  and 

9  assumes  the  mortgage,  the  creditor  having  both  securities  would 
be  required  to  exhaust  the  chattels  first.  But  when  the  chattel 
mortgage  is  held  invalid  as  being  in  fraud  of  creditors,  the  mort- 
gagee may  resort  to  the  real  estate,  after  exhausting  the  col- 
laterals securing  the  debt  also  secured  by  said  chattel  mortgage. 

Appeal'  from  Calhoun  District   CouH. — Hon.  George 
W.  Paine,  Judge. 

Friday,  May  22,  1896. 

Action  in  equity  for  the  foreclosure  of  a  chattel 
mortgage,  for  the  appointment  of  a  receiver  of  the 
mortgaged  property,  and  to  have  settled  the  interests 
of  the  defendants  in  the  mortgaged  property  and  its 
proceeds.  There  was  a  hearing  on  the  merits,  and  a 
decree,  from  which  the  defendants,  the  Schreiber, 
Conchar  &  Westphal  Company,  the  Staver  &  Abbott 
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Manufacturing  Company,  the  Michigan  Stove  Com- 
pany, the  William  Deering  Company,  and  other 
defendants  appeal.-  After  the  appeals  were  taken  by 
the  parties  named,  E.  A.  Richards  also  appealed. — 
Modified, 

Henderson,  Hurd,  Daniels  &  Kiesel  for  appellant 
Schreiber,  Conchar  &  Westphal  Co. 

Yeoman  &  Kenyon  for  appellant  Staver  &  Abbott 
Manuf  g  Co. 

Stevenson  &  Lavender  for  appellant  Michigan 
Stove  Co.  • 

M.  W.  Frick  and  B.  B.  Foster  for  appellants 
George  W.  Brown  &  Co.,  Keystone  Manuf'g.  Co.y 
Thomas  Manuf  g.  Co.,  William  Meriner  (assignee),  F. 
E.  Brown,  Tolerton  &  Stetson  Co.,  Cutler  Hardware 
Co.,  Acme  Harvester  Co.,  Salem  Lock  Co.,  G.  D.  Colton 
&  Co.,  Janesville  Machinery  Co.,  Thomas  Johnson  and 
William  Brandon  (as  a  firm),  and  Mesker  &  Bro., 
defendants. 

J.  C.  Kerr  for  the  plaintiffs,  appellees 

E,  A.  Walton  for  the  defendants,  appellees.  Stand- 
ard Oil  Co.  and  Dubuque  Harness  and  Saddlery  Co. 

Robinson,  J. — For  some  time  prior  to  the  eight- 
eenth day  of  August,  1893,  the  defendant,  H.  C. 
Ehrlich,  had  been  engaged  at  Manson,  in  the  business 
of  selling  hardware,  agricultural  implements,  and 
other  kinds  of  property.  On  the  day  named,  he  exe- 
cuted to  the  plaintiff,  E.  A.  Richards,  and  E.  A.  Rich- 
ards as  trustee  for  the  Manson  Loan  and  Trust 
Company,  and  L.  H.  Plumb,  a  mortgage  on  his  entire 
stock  in  trade,  and  on  all  his  book  accounts,  and  also 
a  mortgage  on  real  estate.    These  mortgages  were 
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given,  in  part,  at  least,  to  secure  the  payment  of 
about  nine  thousand  dollars,  with  interest,  represented 
by  promissory  notes,  which  the  mortgagor  and  Ehrlich 
&  Eadie  (a  firm  of  which  he  was  a  member),  had  sold 
and  guarantied  to  the  plaintiffs,  and  the  persons  whom 
they  represent.  The  mortgage  was  recorded  on  the 
nineteenth  day  of  August,  and  on  the  twenty-first 
this  action  was  commenced.  The  plaintiff,  E.  A. 
Richards,  was  appointed  and  qualified  as  receiver,  and 
took  possession  of  the  mortgaged  property.  The 
defendants  are  creditora  of  Ehrlich,  and  claim  inter- 
ests in  the  mortgaged  property,  or  rights  against  the 
plaintiff  on  account  of  it.  They  allege  that  the  chat- 
tel mortgages  were  fraudulent  and  void,  as  against 
the  creditors.  Questions  in  regard  to  the  priority  of 
the  claims  of  some  of  the  defendants,  and  their  right 
to  have  them  treated  as  preferred,  are  also  involved  in 
the  case. 

I.  The  district  court  adjudged  that  the  chattel 
mortgage  was  valid,  and  a  first  lien  on  the  property 
therein  described;  and  whether  that  is  correct  is  the 
first  question  we  are  required  to  determine.  The  facts 
in  regard  to  the  giving  of  the  mortgage  are  as  follows: 
On  the  day  it  was  given,  Ehrlich  was  being  pressed  by 
his  creditors,  especially  by  the  Schreiber,  Conchar  & 
Westphal  Company,  which  was  represented  at  Manson 
by  its  attorney,  Mr.  Kiesel.  He  demanded  payment  of 
the  claim  of  his  client  by  the  delivery  of  merchandise. 
Ehrlich  went  to  Ft.  Dodge  to  obtain  legal  coun- 
sel, and  on  his  return  was  advised  to  confer  with  Rich- 
ards, and  did  so.  He  told  Richards,  that  the  creditor 
named  was  pressing  him,  and  that  he  wished  some 
method  devised  by  which  to  keep  creditors  from  tak- 
ing his  stock  of  merchandise  until  he  could  pay  them 
from  the  sales,  and  that  he  wished  to  continue  in 
business  in  such  a  manner  that  his  creditors  could  not 
interfere  with  him.    The  testimony  of  Richards  shows 
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that  Ehrlich  went  into  his  oflBce  about  9  o'clock  at 
night,  told  him  he  was  afraid  of  an  attachment, 
1  and  asked  what  he  had  better  do.    Prior  to 

that  time,  nothing  had  been  said  by  either  of 
them  in  regard  to  securing  the  claims  owned  and 
represented  by  the  plaintiffs;  but,  after  talking  about 
the  situation,  Richards  thought  of  those  claims,  and 
suggested  that  they  be  secured.  Ehrlich  states 
that,  after  he  had  explained  his  condition  and 
his  desire  to  protect  his  property  from  his  creditors, 
Richards  said  he  thought  they  "could  fix  it  up,"  and 
went  to  his  vault,  brought  out  notes  he  had  discounted 
and  others  he  held  as  collateral  security,  and  said  he 
thought  he  could  make  out  a  contingent  claim,  for 
which  Ehrlich  could  secure  him  by  giving  him  a  chat- 
tel mortgage,  and,  by  that  means,  remain  in  possession 
of  the  store,  continue  to  carry  on  the  business,  and 
hold  off  his  creditors  until  the  goods  should  be  sold. 
After  some  conversation,  Richards  and  Ehrlich  went 
to  Rockwell  City  (the  county  seat),  that  night,  and 
there  had  the  mortgage  in  controversy,  also  another 
on  real  estate,  executed  to  the  plaintiffs.  The  mort- 
gages thus  given,  covered  all  the  property  subject  to 
execution,  which  Ehrlich  then  owned.  .At  that  time, 
Richards  held  two  notes  of  Ehrlich,  which  amounted 
to  seven  hundred  doUai-s,  and  to  secure  them,  and 
also  liability  on  the  guarantied  notes,  and  any  other 
indebtedness  which  might  arise,  held  collateral  notes 
to  the  amount  of  one  thousand  four  hundred 
dollars.  None  of  those  notes,  and  none  of  the.  notes 
which  had  been  discounted  and  guarantied,  were 
due.  The  notes  discounted  were  selected  by  the  plaint- 
iffs, when  they  were  purchased,  from  a  quantity 
offered,  and  were  regarded  as  good.  The  value  of  the 
property  mortgaged  is  not  clearly  shown.  Ehrlich 
states  that  the  value  of  the  accounts  was  from  three 
thousand  five  hundred  to  four  thousand  dollars,  and 
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that  the  stock  of  merchandise  was  worth  eight  thou- 
sand dollars.  The  value  of  the  realty  mortgaged  is  not 
shown,  but  it  was  subject  to  a  first  mortgage  for  two 
thousand  seven  hundred  dollars,  and  has  been  con- 
veyed by  Ehrlich  to  the  Staver  &  Abbott  Manufactur- 
ing Company,  which  assumed  the  first  mortgage.  That 
conveyance  was  in  part  payment  of  the  amount  which 
he  was  owing  to  the  company.  It  seems  to  be  con- 
ceded that  the  credit  given  on  account  of  it  was  two 
thousand  dollars.  Richards  has  collected,  of  the  col- 
lateral notes,  suflScient  to  pay  the  note  for  seven  hun- 
dred dollars,  and  sixty-four  dollars  and  eighty-six 
cents  in  addition,  and  has  remaining  collateral  notes 
to  the  amount  of  more  than  six  hundred  dollars.  He 
has  collected  about  six  thousand  dollars  on  the  notes 
secured  by  the  mortgages  to  the  plaintiffs,  and  of  those 
remaining  unpaid,  seven  hundred  dollars  in  amount, 
if  not  more,  are  collectible.  He  has  collected  about 
one  thousand  dollars  of  the  accounts,  and  realized  from 
a  sale  of  a  part  of  the  mortgaged  property  nearly  four 

thousand  dollars.  It  is  evident  that  the  plaint- 
2      •   iffs    might  have  taken  a  valid    mortgage  to 

secure  the  contingent  liability  of  Ehrlich  & 
Eadie,  and  of  Ehrlich,  when  the  one  in  suit  was  taken. 
Ehrlich's  financial  condition  at  that  time  justified 
it,  and  the  fact  that  a  considerable  portion  of  the  dis- 
counted notes  have  not  been  paid  and  are  perhaps  not 
collectible,  shows  that  it  would  have  been  good  business 
policy  to  have  demanded  such  a  mortgage.  Ample 
security  might  well  have  been  taken  to  indemnify  the 
plaintiffs  and  the  persons  they  represent,  against  any 
loss  which  might  have  been  reasonably  apprehended. 
But  it  does  not  appear  that  the  plaintiffs  ever  had  any 
reason  to  believe,  that  the  loss  on  the  discounted  notes 
would  be  any  greater  than  it  is  now  likely  to  be,  or  a 
little  more  than  two  thousand  dollars.  Yet  they  took 
the  mortgages  to  secure  a  liability,  stated  to  be  nearly 
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nine  thousand  dollars,  on  all  the  property  of  the 
debtor  subject  to  execution,  worth  three  or  more 
times  as  much  as  the  amount  which  he  could  reasona- 
bly be  expected  to  have  to  pay.  The  taking  of  a 
mortgage  for  an  amount  greater  than  the  indebted- 
ness actually  intended  to  be  secured,  although  ordi- 
narily a  badge  of  fraud,  is  not  necessarily  fraudulent. 
Bubber  Co.  v.  King,  90  Iowa,  343  (57  N.  W.  Rep.  864). 
Nor  does  the  taking  of  a  mortgage  on  property  of 
much  greater  value  than  the  debt  to  be  secured,  even, 
though  the  property  comprise  all  the  mortgagor  has 
subject  to  execution,  alone  indicate  fraud.  But 
3  when  it  is  charged  that  a  mortgage  is  fraudu- 

lent as  against  creditors,  the  mortgagees  know- 
ing that  the  mortgagor  is  embarrassed  when  the  mort- 
gage was  taken,  the  amount  of  the  liability  to  be 
secured,  and  the  value  of  the  security  given,  and 
whether  it  is  all  the  debtor  owns,  subject  to  execu- 
tion, may  well  be  considered,  withr  other  facts,  to  aid 
in  ascertaining  the  true  nature  of  the  transaction.  A 
creditor  may  take  security  for  the  debt  due  him,  even 
though  he  is  aware  that  the  purpose  of  the  debtor  in 
giving  it  is  to  hinder,  delay,  and  defeat,  and  thus  to 
defraud,  other  creditors.  Chase  v.  Walters,  28  Iowa, 
460;  Kohn  v.  Clement,  58  Iowa,  589  (12  N.  W.  Rep.  550); 
Lead  Co.  v.  Haas,  73  Iowa,  404  (33  N.  W.  Rep. 
657),  and  (35  N.  W.  Rep.  494);  Jones  v.  Loree 
(Neb.)  (56  N.  W.  Rep.  391).  But  if  the-  creditor 
know  of  the  fraudulent  purpose  of  the  debtor,  and 
accept  the  mortgage  wholly  or  in  part  to  aid  in 
accomplishing  it,  he  participates  in  the  wrong,  and 
the  mortgage  is  fraudulent  against  creditors,  although 
it  was  only  on  a  reasonable  amount  of  property 
to  secure  a  valid  debt.  Headington  v.  Langland, 
65  Iowa,  276  (21  N.  W.  Rep.  650);  Clark  v.  Raymond,  86 
Iowa,  664  (53  N.  W.  Rep.  354);  Crawford  v.  Nolan,  70 
Iowa,  101  (30  N.  W.  Rep.  32);  McCreary  v.  Skinner,  83 


Hay  1896J  Riohabds  y.  Sohreibeb.  42d 

Iowa,  363  (49  N.  W.  Rep.  986);  Jones,  Chat.  Mort. 
section  334.  Ehrlich  may  have  believed  that  it  was 
for  the  best  interests  of  his  creditors  to  place  his 
property  beyond  the  reach  of  attachment  until  he 
could  realize  its  value  in  the  ordinary  course  of  busi- 
ness, and  pay  his  debts,  and  Richards  may  have  shared 
in  that  belief.    But,  if  so,  that  did  not  prevent 

4  the  transaction  from  being  fraudulent  *in  law. 
That  it  was  the  purpose  of  Ehrlich,  in  giving 

the  mortgages,  to  hinder  and  delay  his  creditors,  is 
clear.  The  mortgagees  knew  of  that  purpose,  and  we 
cannot  avoid  the  conclusion  that  what  they  did  was, 
in  part,  to  aid  in  carrying  it  into  effect.  That  tainted 
the  transaction  with  fraud,  and  the  mortgagees  can- 
not derive  any  benefit  from  the  mortgage,  prejudicial 
to  the  creditors  of  the  mortgagor.  The  court  erred  in 
adjudging  it  to  be  valid. 

II.  On  the  nineteenth  day  of  August,  1893,  the 
Michigan  Stove  Company  commenced,  in  the  district 
court  of  Calhoun  county,  an  action  against  Ehrlich, 
demanding  judgment  against  him  for  one  thousand, 
one  hundred  and  ninety  dollars  and  sixty  cents,  and 
asking  a  writ  of  attachment  against  his  property.  A 
writ  was  duly  issued,  and,  in  the  evening  of  that  day, 
placed  in  the  hands  of  the  sheriff  for  service.  He  and 
Mr.  Lavender,  an  attorney  for  the  stove  company, 
then  went  to  Manson,  arriving  there  about  10  o'clock. 
There  seems  to  have  been  some  conference  in  Manson, 
in  which  Lavender,  Kiesel,  and  Richards  participated, 
respecting  the  proper  method  of  proceeding. 

5  Finally,  a  short  time  before  midnight,  Richards 
took  possession  of  the  mortgaged  stock  of  mer- 
chandise, and  of  the  building  in  which  it  was  kept, 
and  Lavender  directed  the  sheriff  to  garnish  him.  The 
sheriff  went  away  to  obtain  blank  notices  of  garnish- 
ment, and  returned  without  them  a  few  minutes  after 
midnight,  or  on  Sunday,  the  twentieth  of  August. 
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Lavender  then  decided  that,  in  order  to  have  the 
writ  served  on  that  day,  it  would  be  necessary 
to  file  an  amendment  to  the  petition,  and  he  returned 
to  Rockwell  City  for  that  purpose.  The  sheriff 
went  with  him  to  obtain  the  blanks  he  needed. 
Representatives  of  the  Schreiber,  Conchar  &  West- 
phal  Company  also  went  to  Rockwell  City,  and, 
by  6  6'clock  in  the  morning,  had  filed  papers  in 
an  attachment  suit  against  Ehrlich,  with  the  proper 
averments  for  the  issuance  and  service  of  the  writ  of 
attachment  on  Sunday,  and  had  secured  and  placed  a 
writ  in  the  hr^ds  of  the  sheriff,  with  directions  to  go 
to  Manson  at  once  and  serve  it.  That  was  before  the 
stove  company  had  filed  the  amendment  to  the  peti- 
tion, to  secure  the  service  of  its  writ  on  Sunday.  Dur- 
ing the  day,  the  sheriff  and  representatives  of  the 
stove  company  and  of  the  Schreiber,  Conchar  &  West- 
phal  Company  went  to  Manson,  and  the  mortgagees 
were  garnished  under  the  two  writs;  but  the  sheriff 
refused  to  comply  with  the  demands  of  the  last- 
named  company  to  serve  its  writ  first,  and  served 
that  in  favor  of  the  stove  company  first.  The 
decree  of  the  district  court  gave  to  the  claim  of  that 
company,  under  its  garnishment,  priority  over  the 
claim  of  the  Schreiber,  Conchar  &  Westphal  Com- 
pany, and  of  that  part  of  the  decree  the  last-named 
company  complains.  The  evidence  shows  that  the 
sheriff  was  told  by  the  attorney  for  the  stove  com- 
pany, on  Saturday  night,  to  serve  the  writ  by  garnish- 
ing Richards,  and  that  he  failed  to  do  so  then,  only, 
for  lack  of  time  and  blanks.  The  evidence  also  shows 
that,  had  the  sheriff  left  Rockwell  City  when  the 
second  writ  was  placed  in  his  hands,  he  would 
have  served  it  before  the  first  one.  But  he  did  not 
do  so,  giving  as  a  reason  that  he  proceeded  to  get 
breakfast,  his  notices,  and  his  team,  and  did  not  start 
until  10  o'clock  or  later.    When  he  left  Rockwell  City, 
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the  amendment  to  the  petition  of  the  stove  company 
was  on  file.  The  claim  of  the  Schreiber,  Con- 
6  char  &  Westphal  Company  is  that,  when  the 
sheriff  received  the  writ,  he  had  no  other  that 
he  could  serve  on  that  day,  and,  consequently,  that  its 
right  to  service  was  prior  to  that  of  the  stove  com- 
pany; that  the  amendment  to  the  petition  of  the  stove 
company  did  not  authorize  the  sheriff  to  serve  its  writ 
on  Sunday,  for  the  reason  that  only  writs  issued  on 
that  day  can  be  so  served;  and,  if  this  is  not  so,  that 
the  amendment  was  effective  only  from  the  time  it 
was  filed;  and  that  the  right  to  serve  the  writ  com- 
menced at  that  time,  and  that  it  could  not  be  made 
senior  to  the  other  writ. 

Section  2952  of  the  Code,  provides  that  "where 
the  petition  states,  in  addition  to  the  other  facts 
required,  that  the  plaintiff  will  lose  his  claim  unless 
the  attachment  issues  and  is  served  on  Sunday,  it  may 
be  issued  and  served  on  that  day."  Section  2965  pro- 
vides that,  "where  there  are  several  attachments 
against  the  same  defendant,  they  shall  be  executed  in 
the  order  in  which  they  were  received  by  the  sheriff." 
Section  3021  is  also  a  part  of  the  chapter  relating  to 
attachments  and  garnishments,  and  contains  the 
following:  "This  chapter  shall  be  liberally  con- 
strued, and  the  plaintiff,  at  any  time  when 
objection  is  made  thereto,  shall  be  permitted 
to  amend  any  defect  in  the  petition,  affidavit,  bond, 
writ  or  other  proceeding;  and  no  attachment  shall  be 
quashed,  dismissed,  or  the  property  attached  released, 
if  the  defect  in  any  of  the  proceedings  has  been 
or  can  be  amended,  so  as  to  show  that  a  legal  cause 
for  the  attachment  existed  at  the  time  it  was  issued, 
and  the  court  shall  give  the  plaintiff  a  reasonable  time 
to  perfect  such  defective  proceedings."  The  policy  of 
the  law  is,  to  permit  service  of  the  writ  on  Sunday, 
when  the  essential  facts  are  shown  by  the  petition. 


432  Richards  v.  Soheeibbb.  [98  Iowa 

The  reasons  for  permitting  the  service  on  Sunday  of  a 
writ  issued  on  that  day,  apply  as  strongly  to  the 
service  of  a  writ  issued  on  another  day,  but  which,  for 
a  sufficient  reason,  has  not  been  served,  if  the  petition 
shows,  that  the  plaintiff  will  lose  his  claim  if  the 
service  is  not  made  on  Sunday.  It  would  not  be  a 
liberal,  but  a  most  narrow  and  technical  construc- 
tion, to  hold  that  the  writ  cannot  be  served  en  Sun- 
day, if  issued  on  some  other  day  of  the  week.  Nor  do 
we  think  the  effect  of  filing  the  amendment  to  the 
petition,  showing  the  facts  necessary  to  a  service  on 
Sunday,  should  be  limited  to  the  time  commencing 
with  the  filing.  The  writ  was  at  all  times  valid,  and 
was  in  the  hands  of  the  sheriff  for  service.  The  right 
to  serve  it  was  suspended  Sunday  morning,  but  was 
revived  when  the  amendment  was  filed;  and,  as  it 
was  the  first  one  placed  in  the  hands  of  the  officer  for 
service,  it  was  properly  served  first.  We  do  not  think 
the  evidence  shows  delay  or  misconduct  on  his  part 
sufficient  to  give  the  service  of  the  second  writ  prior- 
ity over  that  of  the  first.  Our  attention  has  been  called 
to  numerous  authorities  which  are  claimed  to  be  in 
confiict  with  our  conclusions  on  this  branch  of  the 
case,  but  the  statutes  of  this  state  must  govern,  and 
we  do  not  think  any  of  the  authorities  cited  are  appli- 
cable under  those  statutes.  We  have  construed  them 
liberally,  as  we  are  required  to  do,  to  the  end  that  sub- 
stantial justice  shall  prevail,  and  not  be  defeated  on 
purely  technical  grounds.  In  our  opinion,  the  district 
court  was  right  in  giving  to  the  garnishment  in  favor 
of  the  stove  company,  prionty  over  that  under  the  writ 
in  favor  of  the  Schreiber,  Conchar  &  Westphal  Com- 
pany. 

ni.  The  Staver  &  Abbott  Manufacturing  Com- 
pany claims  that  it  sent  to  Ehrlich  a  number  of  bug- 
gies, buggy  shafts,  and  an  extra  buggy  top,  on  condi- 
tion that  they  remain  its  property  until  he  had  fully 
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paid  for  them.    It  asks  that  its  title  to  the  property 

be  confirmed  as  against  the  mortgage  and  the  gar- 

nishmeni-s,  and  the  district  court  granted  that  relief. 

In  this,  we  think,  there  was  error.    The  sale 

7  was-  a  conditional  one  and  not  valid,  under 
section  1922  of  the  Code,  as  against,  the  mort- 
gagees. Ehrlich  was  in  actual  possession  of  the  prop- 
erty, pursuant  to  his  contract  of  purchase,  when  the 
mortgage  thereon  was  given  to  the  plaintiffs,  and 
they  did  not  have  any  knowledge  or  notice,  of  any 
kind,  of  the  terms  of  the  purchase.    It  may  be  said  the 

plaintiffs  do  riot  appeal  from  this  part  of  the 

8  decree,  and  that  is  true.    But  a  further  objec- 
tion to  a  recovery  of    this  property  by  the 

Staver  &  Abbott  Manufacturing  Company,  of  which 
other  creditors  may  avail  themselves,  is  the  fact  that 
at  the  October  term,  1893,  of  the  Calhoun  county  dis- 
trict court,  that  company  brought  an  action  for  the 
recovery  of  the  price  of  the  property,  aided  by  attach- 
ment. The  petition  in  that  action  averred  that  Ehr- 
lich &  Eadie,  H.  C.  Ehrlich,  and  C.  A.  Eadie  owed  the 
plaintiff  about  four  thousand  dollars  for  goods  sold. 
The  writ  of  attachment  was  levied  on  real  estate  of 
Ehrlich,  and  Richards  was  garnished  under  it.  A 
part  of  the  real  estate  was  sold  to  the  company,  as 
already  stated,  in  part  payment  of  its  claim.  The 
suit  and  proceedings  thereunder,  were  an  unequivo- 
cal election  by  it  to  waive  any  right  it  may  have  had 
to  recover  the  property  as  its  ownef ,  and  to  treat  it  as 
sold  absolutely  to  Ehrlich.  See  Kearney  Milling  and 
Elevator  Co.  v.  Union  Pac,  Ry.  Co.,  97  Iowa,  719  (66  N. 
W.  Rep.  1059),  and  authorities  therein  cited.  It  is  sug- 
gested that  the  action  was  hastily  brought,  by  attor- 
neys not  fully  advised  of  the  facts,  and  that  it  should 
not  be  treated  as  an  election  of  remedies.  But  there 
is  nothing  before  us  to  show  that  the  action  was  not 
brought  with  a  full  knowledge  of  all  the  facts,  and  it 
Vol.  98  la- 28 
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appears  to  be  still  pending.  It  was  commenced  long 
before  the  answer  of  the  company  was  filed  in  this 
case,  and  we  think  it  should  be  given  the  effect  of  an 
election  to  treat  the  property  as  sold  absolutely. 
Some  claim  is  made  that  it  does  not  appear  that  the 
attachment  suit  was  for  the  price  of  the  property  which 
is  claimed  in  this  case.  We  are  of  the  opinion  that  the 
evidence  does  not  sustain  the  theory,  but  shows  that 
the  claim  made  in  the  attachment  suit  was  for  all  the 
merchandise  Ehrlich  had  purchased  of  the  company 
for  which  payment  had  not  been  made. 

IV.    The  decree  of  the  district  court  required  the 
plaintiffs  to  exhaust  the  property  included  in  the  real 
estate  mortgage  before  using  any  of  the  proceeds  of 
the  property  secured  by  the  chattel  mortgage 
9         for  the  payment  of  their  claims.    It  is  said  that 
in  this  the  court  erred.    *'The  doctrines  of  mar- 
shaling grow  out  of  the  principle  that  a  party  having 
two  funds  to  satisfy  his  demand  shall  not,  by  his  elec- 
tion, disappoint  a  party  who  has  only  one  fund." 
Bisph.  Eq.  section  340;  1  Story,  Eq.  Jur.  section  633. 
But  this  rule  is  designed  to  do  equity,  not  to  defeat  it. 
The  Staver  &  Abbott  Manufacturing  Company  had  a 
lien  upon  the  real  estate,  and  in  that  respect  its  rights 
were  paramount  to  those  of  other  creditors.    It  had 
purchased  the  property,  and  assumed  the  payment  of 
a  mortgage  thereon  for  nearly  three  thousand  dollars. 
Therefore,  if  the  mortgages  to  the  plaintiffs  had  been 
valid,  they  should  have  been  required  to  exhaust  the 
other  mortgaged  property  before  resorting  to  the  real 
estate.    Mickley  v.  Tomlmsoiiy  79  Iowa,  388  (41  N.  W. 
Rep.  311),  and  (44  N.  W.  Rep.  684).    The  equities  of 
the  garnishing  and  other  general  creditors  were  not 
superior  to  those  of  the  Staver  &  Abbott  Manufact- 
uring Company.    But  we  do  not  find  that  that  com- 
pany assailed  the  real  estate  mortgage  in  the  district 
court,  and,  since  the  plaintiffs  cannot  rely  upon  the 
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chattel  mortgage  as  against  creditors,  they  have  a 
right  to  rely  upon  the  real  estate  mortgage.  They 
will  be  required,  however,  to  exhaust  the  collateral 
notes,  and  other  securities,  if  any,  in  their  hands, 
before  proceeding  against  the  real  estate. 

V.  The  William  Deer^ng  Company  was  made 
defendant  by  order  of  the  court,  and  filed  an  answer, 
in  which  it  claims,  that  during  the  year  1893,  until  the 

month  of  August,  Ehrlich  &  Eadie  were  its 
10        agents  at  Manson,  under  a  contract,  by  which 

all  goods  received  by  the  agents,  and  the  entire 
proceeds  of  all  sales,  were  to  remain  the  sole  property 
of  the  company,  and  be  treated  as  a  special  deposit 
for  it,  until  finally  settled  for;  that,  under  that  con- 
tract, Ehrlich  was  furnished  goods  by  the  company, 
for  which  there  is  an  unaccounted  balance  of  nearly 
one  thousand  five  hundred  dollars;  that,  when  the 
receiver  was  appointed,  Ehrlich,  as  the  successor  of 
Ehrlich  &  Eadie,  held  in  his  possession,  harvesters  and 
other  goods  which,  by  virtue  of  the  contract  specified, 
belonged  to  the  company,  with  notes  and  accounts 
representing  sales  made  before  that  time,  of  goods 
belonging  to  it;  and  that  the  receiver  had  refused  to 
surrender  to  it  the  notes  so  taken.  It  asked  that  the 
chattel  mortgage  taken  by  the  plaintiflfs,  be  adjudged 
fraudulent  and  void,  and  that  it  be  given  possession  of 
the  notes.  It  afterward  filed  a  petition  of  interven- 
tion, in  which  it  recited  the  agreement  stated,  and 
alleged  an  accounting  with  Ehrlich  &  Eadie,  on  the 
eighteenth  day  of  August,  1893,  which  showed  a  bal- 
ance due  to  it,  of  nearly  one  thousand  six  hundred 
dollars.  That  balance  has  been  reduced  to  eight  hun- 
dred and  eleven  dollars  and  four  cents,  and  the  com- 
pany asks  that  the  balance  now  remaining  unpaid,  be 
adjudged  to  be  a  trust  fund,  and  that  a  lien  there- 
for be  established  on  all  the  assets  in  the  hands  of  the 
receiver,  superior  to  the  claims  of  its  co-defendants. 


4o6  Richards  v.  Sghreiber.  [98  Iowa 

After  this  action  was  commenced  an  order  was 
made  by  one  of  the  district  judges,  requiring  the 
receiver  to  turn  over  to  the  William  Deering  Com- 
pany certain  property,  and  the  balance  last  stated  is 
now,  substantially,  all  there  is  in  controversy.  The  dis- 
trict court  adjudged  that  the  William  Deering  Com- 
pany was  not  entitled  to  a  lien  on  the  property  in  the 
hands  of  the  receiver  for  the  balance  due  to  it,  and 
that  its  only  right  to  such  property  was  that  of  a 
general  judgment  creditor,  subject  to  the  claim  of  the 
plaintiffs,  the  Standard  Oil  Company,  the  Michigan 
Stove  Company,  the  Schreiber,  Conchar  &  Westphal 
Company,  and  the  Staver  &  Abbott  Manufacturing 
Company.  The  contracts  in  question,  for  the  years 
1892  and  1893,  were,  substantially,  the  same.  A  settle- 
ment of  the  business  for  the  year  1892  was  made 
between  September  and  the  end  of  the  year,  and  pay- 
ment of  the  balance  due  was  made  in  January.  The 
settlement  for  the  first  part  of  the  year  1893  was  made 

the  day  the  mortgage  in  controversy  was  given. 
11        The  course  of  business  pursued  by  Ehrlich  & 

Eadie,  and  by  Ehrlich,  under  the  contracts, 
was  to  turn  over  to  the  William  Deering  Company 
notes  taken  for  its  machines  or  other  property  sold, 
and  to  retain  and  use  the  money  received  on 
sales.  No  attempt  was  made  to  keep  it  separate 
from  that  received  from  other  sources,  but  all  money 
from  the  business,  however  received,  was  treated  as  a 
common  fund,  and  that  fact  was  known  to  the  com- 
pany, and  no  objection  to  that  course  of  procedure 
seems  to  have  been  made.  A  portion  of  one  of  the 
contracts  set  out  in  the  record,  in  regard  to  twine, 
required  the  agents  to  sell  only  for  cash,  and  to  remit 
immediately  the  proceeds,  and  to  pay  six  per.  cent, 
interest  on  amounts  due  and  to  be  accounted  for,  and 
provided  for  an  accounting  on  the  first  day  of  Sep- 
tember, after  the  contract  was  made.    The  portions 
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of  the  other  contracts  relating  to  terms  of  payment 
are  not  set  out,  but  it  is  shown  that  the  provisions 
requiring  the  prompt  remittance  of  money  were  in 
effect  waived,  that  proceeds  of  sales  were  used  by  the 
agents  with  the  knowledge  and  acquiescence  of  the 
principal,  and  that  the  relation  of  debtor  and  creditor 
was  thereby  created.  The  case  is  similar  in  that 
respect  to  Chappell  v.  Craig,  96  Iowa,  273  (65  N.  W. 
Rep.  146).  We  conclude  that  there  was  not  suflScient 
grounds  for  establishing  a  trust  against  the  funds  in 
the  hands  of  the  receiver. 

VI.  The  plaintiff,  Richards,  appealed  from  so 
much  of  the  decree  as  required  the  plaintiffs  oo 
exhaust  the  real  estate  security  before  appropriating 
any  of  the  property  secured  by  the  chattel  mortgage 
to  the  payment  of  their  claims.  In  view  of  the  con- 
clusions we  have  reached,  that  part  of  the  decree  is  of 
but  little  importance.  The  objection  to  it  is  that  it  is 
not  supported  by  the  evidence.  The  point  is  sug- 
gested, rather  than  argued,  and  we  need  only  say  that 
there  is  evidence  to  justify  the  part  of  the  decree  to 
which  we  have  referred. 

VII.  The  decree  provided  for  the  payment  by  the 
receiver  of  the  claims  of  the  Standard  Oil  Company, 
from  collections  made  on  collateral  notes  which  were 
not  required  to  pay  the  notes  to  secure  the  payment 
of  which  they  were  held.  No  objection  to  that  por- 
tion of  the  decree  is  made,  and  it  is  afl5rmed. 

The  district  court  found  and  adjudged  that  the 
mortgagees  were  in  possession  of  the  mortgaged  per- 
sonal property  when  they  were  garnished  by  the 
Michigan  Stove  Company  and  the  Schreiber,  Conchar 
&  Westphal  Company,  and  the  decree  in  that  respect 
is  fully  sustained  by  the  evidence. 

We  conclude  that  the  order  of  payment  of  the 
several  defendants  is  substantially  correct  as  fixed  by 
the  district  court;  that  is,  that  the  funds  and  other 
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property  in  the  hands  of  the  receiver  are  to  be  used  in 
first  paying  the  Standard  Oil  Company,  next  the  Mich- 
igan Stove  Company,  and  then  the  Schreiber,  Conchar 
&  Westphal  Company.  The  property,  if  any,  remaining 
after  those  payments  are  made,  is  to  be  used  in  paying 
the  claims  of  the  general  creditors,  in  proportion  to 
their  respective  amounts.  The  decree  of  the  district 
court,  in  all  particulars  not  in  conflict  with  the  views 
we  have  expressed,  is  aflBrmed,  and,  in  all  other 
respects,  it  is  reversed.  The  cause  is  remanded  to  the 
district  court  for  a  decree  in  harmony  with  this 
opinion. — Reversed. 


Ill  m       ^'  ^'  ^^^®^  ^-  The  Chicago,  Milwaukee  &  St.  Paul 
lis  438  Railway  Company,  Appellant. 

Idl29  183 

Law  of  (he  Cako.  Where  in  a  suit,  based  on  damage  to  goods,  it  is 
charged  by  the  court  that  the  title  to  them  was  not  in  plaintiff  if 
2  they  were  shipped,  consigned  to  the  vendor  who  sent  draft  with 
bill  of  lading  attached  for  collection,  so  that  plaintiff  could  not 
obtain  the  property  until  hepaiufor  it,  a  verdict  should  be  directed 
for  defendant  when  the  proof  shows  without  conflict,  that  that  is 
what  vendor  did. 

Review  of  Ver  let :    damages.  In  an  action  against  a  carrier  for  con- 

l    version  of  goods,  after  refusal  of  the  consignee  to  take  them,  by 

selling  them  to  a  third  person,  where  there  was  evidence  that  the 

goods  were  worth  from  ten  dollars  to  twelve  dollars,  a  verdict  for 

six  dollars  will  not  be  disturbed. 

Appeal  from  Woodbury  District   Court.— Ho^.   S.  M. 
Ladd,  Judge. 

Friday,  May  22,  1896. 

Action  for  the  value  of  goods  shipped  over  defend- 
ant's line  of  road.  Judgment  for  the  plaintiff,  and  the 
defendant  appealed. — Reversed. 

NoTS.— As  to  the  pasBlng  of  title  to  property  by  deliverloe  it  to  a  carrier  for  trans* 
portation  to  an  assiguee,  or  vendue,  see  extensive  note  to  £am$€V  A  O,  Mfg.  Co..  «. 
KeUea,  22  L  B.  A.  (N  .  J.)  115. 


May  1896]        Baker  v.  C,  M.  &  St.  P.  Ry.  Co.  489 

Taylor,  Shnll  &  Farnsivorth  for  appellant. 

Lynn  &  Foley  for  appellee. 

Gb ANGEE,  J . — I.  The  case,  on  appeal,  presents  two 
causes  of  action,  the  first  being  for  dates,  cranberries, 
and  cabbage  shipped  from  Sioux  City  to  Hawarden,  in 
Iowa.  They  were  consigned  to  L.  M.  Lake,  who 
refused  to  receive  them,  and  the  company  sold  them 
to  third  parties  for  two  dollars.  The  petition  charges 
a  conversion  by  the  defendant.  The  court  instructed 
the  jury  that  the  plaintiff  was  entitled  to  recover  the 
fair  and  reasonable  value  of  the  articles  less  the 

1  charges    for    transportation.      The    value,    as 
alleged,  is  ten  dollars  and  thirty  cents.    The 

jury  allowed  plaintiff  six  doUars.  There  is,  in  argu- 
ment, as  there  should  be  a  concession  that  there  was  a 
conversion  of  the  goods.  The  court  left  it  to  the  jury 
to  fix  the  amount,  and  there  is  testimony  to  show  that 
the  articles  were  worth  from  ten  to  twelve  dollars. 
There  is  no  reason  why  we  should  disturb  the  finding 
of  the  jury,  and  the  judgment  in  that  particular  will 
stand  afSrmed. 

II.  The  other  cause  of  action  is  for  a  car-load  of  • 
apples  shipped  from  Boston,  Mass.,  to  Yankton,  S.  D. 
The  apples  were  purchased  for  plaintiff  by  one  Stick- 
ney  about  November  21,  1892,  and  shipped  by  the 
National  Dispatch  &  Transfer  Company  to  Chicago, 
and  from  there  to  Yankton  by  the  defendant  com- 
pany's line  of  road,  reaching  there  about  December  4, 
1892.  After  the  shipment,  the  plaintiff,  through  the 
defendant's  agent  at  Sioux  City,  attempted  to  have 
the  destination  of  the  car  changed  to  Sioux  City,  but 
it  was  not  done.  The  purchase  in  Boston  was  made 
from  York  &  Whitney,  and  the  shipment  was 

2  made  by  that  firm  to  itself  at  Yankton.    In 
making  the  purchase  Stickney  paid,  on  the  car- 
load, one  hundred  dollars,  and  for  the  balance,— three 
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hundred  and  twenty-four  dollars, — a  draft  was  attached 
to  the  bill  of  lading  by  York  &  Whitney,  and  sent 
to  a  bank  at  Sioux  City  for  collection.  The 
plaintiff  resided  at  Sioux  City,  and  at  Yankton 
there  was  no  one  to  receive  the  apples,  and  after 
some  time,  they  were  stored,  and  afterwards,  in 
February,  1893,  shipped  to  Sioux  City,  at  the  request 
of  plaintiff.  On  reaching  Sioux  City  they  were  found 
to  be  of  no  value,  and  plaintiff  refused  to  accept  them. 
The  court,  in  charging  the  jury,  stated  the  claims  of 
the  parties  as  follows:  *'The  plaintiff  claims  that 
through  his  agent,  Stickney,  he  purchased  a  car-load  of 
one  hundred  and  fifty  barrels  of  apples  in  Boston,  and 
paid  one  hundred  dollars  thereon,  that  the  sellers, 
York  &  Whitney,  as  a  condition  of  said  sale,  told 
plaintiff  said  apples  were  plaintiff's,  and  to  have  said 
apples  shipped  as  plaintiff  might  wish,  and  to  pay 
therefor  when  said  apples  reached  their  destination; 
that  Stickney,  the  agent  of  plaintiff,  caused  said 
apples  to  be  shipped  in  the  name  of  York  &  Whitney, 
to  said  York  &  Whitney,  at  Yankton,  S.  D.,  and  that 
said  apples  were  so  shipped  and  reached  said  Yank- 
ton, and  that  while  there,  by  reason  of  the  negligence 
of  the  defendant,  they  were  wasted,  and  lost  by  decay. 
The  defendant  claims  that  the  car  of  apples  was 
shipped  by  York  &  Whitney  to  themselves  as  consignee 
and  that  the  apples  were  not  to  be  delivered  until  the 
balance  due  thereon  was  paid  for;  and  at  the  time  of 
the  injury,  if  any,  to  said  apples  they  were  the  prop- 
erty of  York  &  Whitney,  and  not  of  plaintiff;  and 
defendant  further  claims  that  it  exercised  due  dili- 
gence in  the  care  of  said  apples."  The  court  presented 
to  the  jury  two  questions:  First,  whether  by  the 
purchase  at  Boston,  plaintiff  became  the  owner  of  the 
apples,  before  he  obtained  the  bill  of  lading,  by  the  pay- 
ment of  the  balance  of  the  purchase  price;  and,  secondj 
if  he  did,  then  whether  the  defendant  was  negligent 
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in  caring  for  the  apples  at  Yankton.  In  expressing 
the  law  as  to  what  would  amount  to  a  transfer  of  title 
at  Boston,  so  that  the  plaintiff  would  be  the  owner,  the 
court  said  to  the  jury,  in  substance,  that  if  there  was 
an  agreement  by  which  the  apples  were  plaintiff's, 
and  there  was  no  condition  that  the  bill  of  lad- 
ing was  not  to  be  delivered  until  the  balance 
of  purchase  price  was  paid,  they  became  the 
property  of  plaintiff,  so  that  he  could  recover. 
It  then  stated  as  follows:  "If,  however,  you 
find  from  the  evidence  that  the  plaintiff,  through  his 
agent,  Stickney ,  purchased  the  apples  from  York  &  Whit- 
ney in  Boston,  and  paid  one  hundred  dollars  thereon, 
and  that  nothing  was  said  concerning  the  payment  of 
the  balance,  or  that  it  wa^  agreed  that  the  balance 
should  be  paid  upon  the  delivery  of  the  bill  of  lading 
to  plaintiff,  and  it  was  arranged  that  the  bill  of  lading 
should  be  made  out  to  York  &  Whitney,  to  be  turned 
over  to  plaintiff  upon  the  payment  of  the  balance  due 
on  the  apples,  then  the  apples  would  not  become  the 
property  of  the  plaintiff  until  he  received  the  bill  of 
lading.  So,  too,  unless  you  find  that  York  &  Whitney 
at  the  time  of  the  purchase,  told  Stickney  that  the 
apples  were  his,  and  he  had  accepted  them,  and  that 
he  could  ship  them  as  he  pleased,  and  the  bill  of  lad- 
ing was  made  out  to  York  &  Whitney  as  consigness  at 
the  instance  of  Stickney,  the  property  did  not  pass  to 
the  plaintiff  until  he  had  received  the  bill  of  lading  at 
Sioux  City;  and  if  you  find  under  this  instruction  that 
the  property  did  not  pass  to  plaintiff  until  he  received 
the  bill  of  lading  in  Sioux  City,  then  he  did  not 
become  the  owner  of  said  property  until  after 
the  injury,  if  any,  occurred,  and  he  could  not  recover 
the  damages,  if  any,  to  said  apples."  These  rules  of 
law  are  not  questioned,  and  in  the  light  of  them  we 
may  consider  an  assignment  of  error  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  the  defendant, 
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because  the  plaintiff  had  no  ownership  of  the  property 
in  controversy.  It  will  be  seen  that  it  is  the 
3  law  of  the  case  that,  if  nothing  was  said  con- 
cerning the  payment  of  the  balance,  or  that  it 
was  agreed  that  the  balance  should  be  paid  on  the 
delivery  of  the  bill  of  lading  to  plaintiff,  and  it  was 
arranged  that  the  bill  of  lading  should  be  made  out  to 
York  &  Whitney,  to  be  turned  over  to  plaintiff  upon 
the  payment  for  the  balance  of  the  apples,  then  they 
would  not  become  the  property  of  plaintiff  until  he 
received  the  bill  of  lading.  The  purchase  was  made 
by  Stickney,  and  his  is  the  only  testimony  from  which 
it  can  be  known  what  the  understanding  at  Boston 
was.  There  had  been  other  transactions  between 
York  &  Whitney  and  plaintiff,  but  they  do  not  aid  the 
question.  Stickney,  on  his  direct  examination,  makes 
some  statements  that,  disconnected  from  his  cross- 
examination,  might  leave  the  conclusion  in  doubt  as 
to  the  purpose  of  sending  the  draft  for  collection  with 
the  bill  of  lading.  It  will  be  seen  that  the  law 
•IS  stated  makes  the  absence  of  evidence  to  show 
an  understanding  that  plaintiff  was  to  have  the 
apples,  regardless  of  the  bill  of  lading,  fatal  to 
plaintiff.  The  fact  of  such  a  right  must  be  made  to 
appear  to  overcome  the  legal  inference  from  sending 
the  draft  for  collection  with  the  bill  of  lading.  The 
following  is  the  statement  of  Stickney  on  cross-exam- 
ination: "The  last  time  I  was  in  Boston  I  bought 
these  six  cars  of  apples.  Did  not  pay  for  them  at  that 
time  in  full;  not  the  six  cars.  The  car  in  question 
was  one  of  the  six.  The  bills  of  lading  for  the  other 
cars  were  all  forwarded  to  Mr.  Baker,  I  expect.  I  had 
possession  of  the  bill  of  lading  there.  I  took  it  to 
York  &  Whitney  and  gave  them  possession  of  it. 
They  sent  it,  with  the  draft,  to  the  bank  here, — ^the 
draft  for  the  balance  of  the  one  car-load  of  apples. 
Mr.  Baker  couldn't  get  them  until  he  paid  that  draft. 
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I  don't  know  of  any  contract  or  aiTangement  between 
York  &  Whitney  and  myself  and  Mr.  Baker,  by  which 
Mr.  Baker  could  come  into  possession  of  that  bill  of 
lading  without  paying  for  the  apples.  There  was  noth- 
ing said  about  that,  that  I  know  of."  In  his  direct 
examination  there  is  nothing  actually  in  conflict  with 
these  statements,  when  carefully  considered.  He  had 
before  made  purchases,  and  paid  for  them,  and  similar 
shipments  had  been  made,  except  as  to  bills  of  lading, 
which  were  sent  directly  to  plaintiff.  On  his  direct 
examination  he  says,  after  speaking  of  other  shipments: 
"When  I  bought  these  cars  I  suggested  to  him  per- 
haps he  had  better  ship  them  to  his  own  order,  not 
being  very  well  acquainted  with  Mr.  Baker,  and  send 
the  draft  with  the  bill  of  lading."  The  witness  fur- 
ther said  on  his  direct  examination:  "I  asked  him  if  I 
paid  him  one  hundred  dollars  for  each  car,  if  it  would 
be  all  right;  that  he  would  ship  the  apples  right 
through;  and  he  said,  *Yes,'  it  would  be  all  right; 
it  didn't  make  any  difference  about  that.  I  suggested 
to  him,  if  it  wasn't  all  right,  whether  it  was  or  not, 
he  could  attach  the  draft  to  the  bill  of  lading.  He 
had  never  known  Mr.  Baker,  except  what  transactions 
I  had  done  with  him  the  last  four  or  five  weeks,  and 
he  said  that  would  be  all  right;  and  I  gave  him  direc- 
tions where  to  ship  each  car."  This  evidence  is  with- 
out practical  conflict.  There  are  general  statements, 
seemingly  so;  but  at  all  times  when  the  thought  of 
payment  is  the  controlling  one,  there  is  nothing  to 
indicate  that  the  title  was  to  pass  before  payment. 
There  is  no  phase  of  the  evidence  on  which  there  can 
be  a  recovery  under  the  instructions,  and  hence  the 
court  should  have  directed  a  verdict  for  defendant  on 
this  branch  of  the  case.  This  conclusion  renders  it 
unnecessary  to  consider  the  question  of  negligence, 
or  a  failure  to  stop  the  car  at  Sioux  City.  As  to  the 
latter,  however,  it    may    be    said    that    the    court 
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instructed  the  jury  that  there  was  no  evidence  to 
show  that  defendant  ought  to  have  so  stopped  the 
car. 

The  costs  as  to  the  branch  of  the  case  we  aflSrm 
are  but  nominal,  and  the  costs  of  the  appeal  will  be 
taxed  to  appellee,  and  the  judgment  as  to  the  claim 
for  apples  will  stand  revbesbd. 
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N.  E.  Brown  and  Susan  Brown,  Appellants,  v.  W.  S. 
Cooper  and  The  Anchor  Mill  Company. 

Partition:  waters.  The  appointment  of  an  inspector  or  supervisor, 
to  divide  water,  keep  up  weirs,  and  otherwise  oversee  the  prop- 
:i  erty,  for  tlie  joint  benefit  of  the  owners,  is  beyond  the  power  of 
the  court,  in  a  suit  for  partition  of  a  water  power,  and  if  partition 
in  kind  cannot  be  made  without  this,  the  property  should  be  sold. 
iJooper  V    Water  Power  i  o.,  42  lowa,  398,  limited. 

Co-tenants.    Part  owners  of  a  water  power  cannot  be  compelled  to 

contribute  to  the  building  of  weirs,  at  a  large  expense,  in  order  to 

4    apportion  the  water,  or  of  improvements  not  in  the  nature  of 

repairs,  but  made  to  raise  the  level  of  the  water  to  facilitate  its 

apportionment. 

H  8  adjudioata:  hUcrloculory  ord-r.  In  a  partition,  the  court  entered 
a  decree  on  the  pleadings,  confirming  the  shares  of  the  respective 

1  parties  in  the  property,  and  decreed  that  each  was  liable  to  con- 
tribute his  proportionate  part  of  the  expense  of  maintaining  the 
property,  and  that  plaintiff  was  entitled  to  have  the  property 
(water  power)  partitioned,  so  that  each  owner  should  receive  his 
proper  share,  and  no  more,  of  the  water  and  water  power  at  all 
times,  and  appoint  referees  to  make  partition.  Held,  that  the 
decree  was  interlocutory,  and  not  conclusive  as  to  whether  the 
partition  should  be  made  in  kind,  or  the  property  be  sold  and  tlie 
proceeds  divided,  even  though  it  was  consented  to. 

Appeal:  final  decision.  An  order  directing  the  construction  of  weirs 
for  the  partition  of  water,  and  for  improvements  by  raising  the 

2  level  of  the  water  to  facilitate  partition  in  kind,  involves  tlie 
merits  of  a  controversy  for  the  partition  of  a  water  power,  so  that 
an  appeal  therefrom  may  be  had  although  the  final  decision  has 
not  been  passed. 

NoTB.— On    the    division  of   water  between  opposite  riparian  owners,  see  also 
Warrm  v.  Wetthrook  Mfg  Co.  (Me.)  2©  L.  R.  A.  884,  and  %oU. 
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Appeal  from  Linn  District  Court. — Hon.  J.  H.  Preston? 

Judge. 

Friday,  May  22,  1896. 

This  is  a  proceeeding  to  partition  a  water  power 
on  the  Cedar  river,  at  the  city  of  Cedar  Rapids,  con- 
sisting of  a  dam,  bulkheads,  ra<5e-ways,  retaining 
walls,  pond,  etc.  From  an  order  of  the  district  court 
setting  aside  the  report  of  the  referees,  recommending 
a  sale  of  the  power,  because  it  could  not  be  divided, 
and  from  another  order  confirming  the  report  of  sub- 
sequent referees,  recommending  a  partition  and  the 
expenditure  of  large  sums  of  money,  in  order  to 
accomplish  the  setting  aside  of  shares  to  the  respective 
parties,  and  from  a  still  further  order,  directing  certain 
repairs  and  improvements  to  be  made  of  the  property. 
N.  E.  Brown  and  Susan  Brown  appeal. — Beversed. 

M.  P.  Smith  for  appellants. 

Partition  takes  place  when  two  or  more  joint  ten- 
ants, co-parceners,  or  tenants  in  common  agree  to 
divide  the  land  so  held  among  them  in  severalty,  each 
taking  his  distinct  part. 

2  Bl.  Com.  324. 

Joint  tenants  may  also  sever  the  tenancy  volun- 
tarily by  deed,  or  they  may  compel  a  partition  by 
writ  of  partition. 

4  Kent,  Com.  p.  379. 

Co-tenants,  no  longer  content  to  enjoy  their  prop- 
erty in  moities,  may,  if  it  be  susceptible  of  division, 
have  it  transformed  into  estates  in  severalty,  and  one 
of  such  estates  assigned  to  each  of  the  former  occu- 
pants for  his  sole  use,  and  as  his  sole  property. 

Freem,  Co-tenancy  &  Partition,  section  393. 
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Neither  this,  nor  any  other  court,  has  ever  held 
that  a  water  power,  owned  in  common  by  three  or 
more  persons,  whose  interests  were  varied,  could  be 
divided  so  that  each  would  receive  his  share  of  the 
flow  of  the  water. 

Cooper  V.  Cedar  Rapids  Water  Power  Co.,  42  Iowa, 
398;  Doan  v,  Metcalf,  46  Iowa,  120:  Smith  v.  Smith,  10 
Paige,  470. 

A  division  of  water  that  is  variable  in  its  flow 
is  an  impossibility. 

McGillivraj/  v.  Evans,  27  Gal.  93;  Higginhottom  v. 
Short,  25  Miss.  160,  57  Am.  Dec.  198;  Hartmann  o, 
Hartmann,  59  111.  103;  Royston  v,  Roijston,  13  Ga.  425; 
Freem.  Co-tenancy  and  Partition,  section  536;  Lenfers 
V.  Henke,  73  111.  405  (24  Am.  Rep.  263). 

There  should  not  be  an  attempted -division  of  the 
water  when  such  a  thing  is  practically  impossible. 

Field  V.  Leiter,  117  111.  341;  White  v.  Story,  2  Hill, 
549;  Crowell  v.  Woodbury,  52  N.  H.  613. 

When  such  is  the  case  a  sale  should  be  ordered 
instead  of  an  attempted  division. 

Freem.  Co-tenancy  and  Partition,  section  536;  Hig- 
ginbottom  v.  Short,  supra;  Dyer  v.  Lowell,  30  Me.  217; 
Field  V.  Leiter,  supra. 

The  commissioners  have  no  other  duty  to  perform 
or  authoriry  to  act,  than  to  divide  the  estate  according 
to  the  directions  contained  in  the  warrant. 

Freem.  Co-tenancy  and  Partition,  section  522; 
Brown  v.  Bulkley,  11  Cush.  168;  Field  v.  Leiter,  supra. 

The  district  court  held  it  to  be  the  subject  of  par- 
tition (against  appellee's  contention),  which  left  the 
only  remaining  question  of  the  method  of  division. 
When  the  questions  presented  by  this  appeal  are 
decided,  whatever  is  left  is  simply  mechanical,  the 
controversy  between  the  parties  is  ended. 

Johnson  v.  Butler,  1  Iowa,  459;  Iowa  College  Trus- 
tees V.  Davenport,  7  Iowa,  213;  Callanan  v.  Shaw^  19 
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Iowa,  183;  Burnham  v,  Thompson,  35  Iowa,  421;  Brown 
V,  Harper,  54  Iowa,  546;  Sunberg  v.  Linn  County  Dist. 
Ct,  61  Iowa,  597;  First  Nat.  Bank  v.  Gill,  50  Iowa,  425; 
Bicklin  v.  Kendall,  72  Iowa,  490. 

Mason  P.  Mills  for  appellee. 

Dbemer,  J. — At  the  time  of  the  commencement 
of  this  action,  Susan  Brown  owned  fifty-seven  sixty- 
fourths,  N.  E.  Brown,  two  sixty-fourths,  W.  S.  Cooper, 
four  sixty-fourths,  and  the  Anchor  Mill  Company, 
one  sixty-fourth  of  the  dam,  and  water  power  referred 
to  in  the  above  statement  of  the  case.  The  appel- 
lants are  mother  and  son,  and  their  interests  are 
united.  They  commenced  this  action  to  partition  the 
water  power  among  the  respective  owners,  and  asked 
that  the  shares  of  each  be  established  and  confirmed, 
and  that  referees  be  appointed  to  make  partition,  or, 
if  it  is  apparent  that  the  same  cannot  be  equitably 
divided)  then  that  a  sale  of  the  property  and  a  divi- 
sion of  the  proceeds  be  made  between  the  parties 
according  to  their  respective  interests.  The  defendants 
answered,  pleading  their  interests  in  the  property. 
They  each  objected  to  a  sale,  and  asked  that  the  prop- 
erty be  repaired,  and  that  the  share  of  water  belong- 
ing to  them  be  delivered.  On  the  first  day  of 
November,  1889,  the  court,  on  these  pleadings,  entered 
an  interlocutory  decree,  establishing  and  confirming 
the  shares  of  the  respective  parties  in  and  to  the  prop- 
erty, and  decreed  that  each  was  liable  to  contribute  at 
all  times,  in  proportion  to  his  respective  interest,  to 
the  expense  of  maintaining  the  property  in  good  con- 
dition; that  the  plaintiff  was  entitled  to  have  the 
water  power  and  property  partitioned  and  admeasured, 
so  that  each  owner  should  receive  his  proper  share, 
and  no  more,  of  the  water  and  water'  power,  and  no 
more  at  any  and  all  stages  of  water,  and  in  whatsoever 
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condition  said  power  or  improvements  may  be. 
The  court  also  appointed  James  Emmerson,  of  Wil- 
liamette,  Mass.,  Samuel  Sherwood,  of  Independence, 
Iowa,  and  P.  MuUaly,  of  Cedar  Rapids,  Iowa,  referees, 
to  make  partition;  directed  them  to  set  apart  the 
respective  interests  and  shares  of  the  parties;  ordered 
them  to  make  such  recommendations  for  further 
maintenance  and  use  of  the  interests  of  the  parties  as 
they  might  deem  advisable;  and  continued  the  action 
for  further  proceedings.  Afterwards,  a  change  was 
made  in  the  personnel  of  the  referees,  and  Clemens 
Herschel,  of  New  York  City,  a  hydraulic  engineer. 
Prof.  Williams,  of  Mt.  Vernon,  Iowa,  a  civil  engineer, 
and  Samuel  Sherwood,  of  Independence,  Iowa,  a 
practical  miller,  were  substituted  in  place  of 
the  referees  originally  appointed.  On  the  twenty- 
seventh  day  of  January  these  referees  reported,  that 
an  actual  partition  or  division  of  the  property  into 
the  required  fractional  parts,  was  impracticable,  with- 
out an  indefinitely  continuing,  intelligent  operation 
and  supervision  of  the  appliances  that  might  be 
erected,  and  that  if  such  supervision  was  had,  the 
attendant  expense  and  difficulties  involved,  would 
render  such  method  inadvisable  and  inexpedient; 
that  it  would  materially  injure  and  diminish  the 
rights  of  some  of  the  owners  of  the  property;  and 
that,  in  their  judgment,  a  sale  of  the  property  and  a 
division  of  the  proceeds,  was  the  only  practical  method 
of  partition.  The  appellees,  Cooper  and  the  Anchor 
Mill  Company,  filed  objections  to  this  report,  and 
moved  to  set  it  aside;  and  the  other  parties  moved  to 
confirm  the  same,  and  for  an  order  for  the  sale  of  the 
property.  The  motion  to  confirm  was  overruled,  and 
appellees'  objections  to  the  report  were  sustained, 
and  the  Browns  excepted  to  these  rulings.  After- 
ward, J.  T.  Fanning,  W.  Y.  Clark  and  A.  H.  Conner, 
were  appointed  referees,  to  make  partition  in  kind, 
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and  on  the  twenty-fifth  of  October,  1893,  they  filed 
their  report,  proposing  a  plan  and  recommendation  for 
partition.  They  recommended  the  erection  of  adjusta- 
ble measuring  weirs,  to  be  made  permanent  and 
adjustable,  so  as  to  measure  out  to  each  owner  the 
share  of  water  to  which  he  was  entitled.  The  expense 
of  such  an  erection  they  estimated  at  eight  thousand  dol- 
lars. They  also  recommended  that  the  court  direct  the 
owners  of  th^  property  to  employ  a  competent  inspector 
of  the  weirs,  who  should,  as  often  as  necessary,  see  that 
they  were  kept  in  proper  ad  j  ustment  and  repair,  and  that 
they  did  in  fact  partition  the  water  in  proper  proportion 
at  all  stages  or  ready  available  flow  of  the  river. 
They  also  found  that  the  dam  was  not  then  in  good 
condition,  and  that  partitioning  the  flow  under  such 
conditions  would  not  be  warranted,  without  the 
expenditure  of  large  sums  of  money  for  repairing  and 
bettering  the  condition  of  the  property.  They  there- 
fore recommended  that  the  crest  of  the  dam  be  raised, 
that  the  dam  itself  should  be  strengthened  and  made 
permanently  stable  in  its  present  position;  that  it 
should  be  made  water-tight,  and  that  leakage  in  the 
head-races  should  be  stopped.  The  estimated  cost  of 
making  the  repairs  and  improvements  suggested  by 
the  referees  is  from  seven  thousand  dollars  to  twelve 
thousand  dollars.  Upon  the  coming  in  of  this  report, 
the  plaintiffs  moved  to  set  the  same  aside,  and  for  an 
order  directing  the  referees  to  proceed  with  a  sale  of 
the  property  and  a  division  of  the  proceeds  thereof, 
or  that  the  cause  be  referred  to  other  referees 
for  final  disposition.  The  defendants  filed  an 
application  for  an  order  directing  the  repairs  of 
the  proper1:y  in  accord  with  the  recommendations  of 
the  referees.  The  plaintiffs  filed  a  resistance  to  this 
last-named  application.  The  motion  of  plaintiffs  to 
set  aside,  and  the  application  of  defendants  for  an 
order  to  repair,  were  submitted  to  the  court,  and  the 
Vol.  98  la-  29 
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former  was  overruled,  and  the  report  of  the  commis- 
sioners approved,  and  the  application  for  an  order 
directing  the  repairs  was  in  effect  sustained.    To  each 
and  all  of  these  rulings  the  plaintiffs  excepted.    They 
now  appeal  to  this  court,  and  in  their  arguments  ques- 
tion the  validity  of  all  the  orders  and  rulings  made  by 
the  district  court.    They  complain  more  particularly 
of  the  order  for  the  construction  of  the  weirs  and 
gates,  and  for  the  appointment  of  an  irfspector,  and 
strenuously  insist  that  the  court  had  no  power  to 
make  the  order  for  repairing  and  improving  the  dam. 
Before  proceeding  to  a  discussion  of  the  questions 
presented,  it  is  perhaps  advisable  to  state  some  of  the 
facts  a  little  more  explicitly.    It  appears  that  N.  E. 
Brown  owns  a  lot  on  the  east  side  of  the  river,  on 
which  stands  a  mill.    Susan  Brown  owns  a  lot  adjoin- 
ing that  of  her  co-plaintiff,  and  also  lots  on  the  west 
side  of  the  river  adjoining  the  race-way.    The  defend- 
ants, Cooper  and  the  Anchor  Mill  Company,  each  own 
lots  on  the  east  side  of  the  river,  on  which  their  mills 
are  situated;  Cooper's  being  furthest  north,  or  up 
stream,  and  the  mill  company's  furthest  south,  or 
down  stream.    It  further   appears    that   the   share 
of    water    owned    by    Cooper    or    the    mill    com- 
pany is  not  suflBcient  to  run  either  of  their  mills, 
and  for  many  years  they  have  been  using  largely 
of  the  water  belonging  to  appellants.    The  dam  and 
bulkheads  have  been  standing  for  many  years,  and 
the  mills  are  all  old.    The  rise  and  fall  of  the  water  in 
the  Cedar  river  is  quite  variable,  the  volume  ranging 
from  six  hundred  and  forty  to  one  thousand  two  hun- 
dred and  eighty  cubic  feet  per  second.    The  referees 
first  appointed  found,  among  other  things,  that  parti- 
tion  of    the  property  in  kind  was  "not   practically 
possible,  without  an  indefinitely  continuing  intelli- 
gent operation  and  supervision  of  the  appliances  that 
might  be  erected,  conducted,  morover,  in  a  judicial 
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spirit."  The  referees  last  appointed  made  practically 
the  same  finding,  for  they  recommended  the  appoint- 
ment of  a  superintendent  or  inspector  to  control  the 
apparatus,  and  measure  out  to  each  owner  his  share 
of  the  water.  We  may  now  proceed  to  a  consideration 
of  the  various  questions  presented  by  the  record.  It 
is  to  be  observed  that  the  appellants  do  not  question 
that  partition  of  a  water  power  may  be  had  in  a  proper 
case.  Indeed,  they  are  not  in  position  to  make  any 
such  claim,  for  they  instituted  the  action,  and  are  now 
insisting  that  partition  be  made.  Moreover,  the  ques- 
tion was  put  at  rest,  so  far  as  this  court  is  concerned, 
by  the  case  of  Cooper  v.  Water  Power  Co,,  42  Iowa,  398, 
which  involved  a  partition  of  the  very  water  power 
we  are  now  considering.  Their  contention  is  that, 
under  the  showing  made  in  this  case,  partition  cannot 
be  made  in  kind,  but  must  be  brought  about  by  a  sale 
and  division  of  the  proceeds.  They  further  claim, 
that,  if  partition  could  be  made  in  kind,  the  orders 
and  decree  of  the  court  in  this  case,  in  so  far  as  it 
directed  the  repair  and  improvement  of  the  property, 
the  building  of  the  weirs,  and  the  appointment  of  a 
supervisor  or  inspector,  are  erroneous,  and  should  be 
reversed. 

At  the  threshhold  of  the  case,  we  are  met  by  a 
claim  from  appellees'  counsel  that  we  cannot  consider 
the  points  made  by  appellants,  for  the  reason  that  the 
original  decree  rendered  in  the  case  is  an  adjudication 
that  partition  could  be  made  of  the  property  in  kind, 

and  that  appellants  are  not,  for  that  reason,  in 
1  position  to  complain.  This  original  decree,  as  we 

have  said,  was  an  interlocutory  one.  It  estab- 
lished and  confirmed  the  respective  interests  of  the 
parties  in  and  to  the  property,  and  appointed  referees 
to  make  partition.  The  referees  first  appointed, 
reported  that  they  could  not  do  so  in  kind,  and  they 
recommended  the  sale  of  the  property.    This  report 
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was  set  aside,  and  new  referees  appointed.  They 
made  a  report  recommending  partition,  as  heretofore 
stated.  This  last  report  was  approved,  and  the 
referees  were  directed  to  construct  the  weirs,  and  make 
the  improvements  and  repairs  of  the  property  as 
recommended  by  them.  We  do  not  think  that  the 
original  decree,  although  it  seems  to  have  been  con- 
sented to  by  appellants,  is  conclusive  of  the  question 
as  to  how  the  partition  should  be  made;  that  is  to 
say,  whether  it  should  be  made  in  kind,  or  the  prop- 
erty sold,  and  the  proceeds  divided.  It  certainly  is 
not  true  that  partition  should  be  made  in  kind,  under 
this  decree,  if  the  referees  appointed  discovered,  upon 
investigation,  that  it  could  not  be  done.  It  seems  to 
us,  that  the  finding  was  no  more  than  the  ordinary 
interlocutory  decree  in  such  cases,  establishing  and 
confirming  the  interests  of  the  various  parties,  and 
appointing  the  referees  to  make  partition.  Whether 
it  should  be  made  in  kind,  or  the  property  sold,  and 
the  proceeds  divided,  was  left  for  decision  after  the 
referees  had  made  their  report  as  to  the  practicability 
of  a  partition  in  kind.  Certain  it  is,  that  if  the  refer- 
ees had  found  it  entirely  impracticable  to  divide  the 
property  among  the  several  owners,  the  court  was  not 
bound  hand  and  foot  by  the  original  decree.  In  such 
a  case,  it  would  have  ordered  the  referees  to  make  a 
sale  and  divide  the  proceeds*  Of  this,  it  seems  to  us, 
there  can  be  no  question.  But,  if  we  are  wrong  in 
this,  it  does  not  follow  that  the  order  of  the  court, 
directing  the  repairs  of  the  property,  the  building  of 
weirs,  and  the  appointment  of  an  inspector,  can  be 
sustained.  The  original  decree  did  not  provide  for 
any  such  thing,  and  the  question  as  tx)  whether  or  not 
these  things  should  be  done,  did  not  arise  until  the 
referees  reported,  recommending  them. 

Appellees  further  contend  that  there  has  as  yet 
been  no  order  from  which  plaintiffs  may  appeal.  It  is 
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said  that  "none  of  the  questions  involved  the  merits 
of  the  case,  or  affect  the  final  decision,  because  the 
first  two  are  only  the  suggestions  of  the  referees  as  to 
what  should  be  done,  and  the  third  in  no  manner 
affects  the  final  decision,  for  the  reason  that  the  order 
was  proper,  in  order  to  save  the  balance  of  the  prop- 
erty sought  to  be  partitioned."  In  this  we  think 
2  the  appellees  are  in  error.  It  is  true  the  final 
decision  has  not  yet  been  passed.  But  the  court 
did  direct  the  construction  of  the  weirs,  which  will 
cost  in  the  neighborhood  of  eight  thousand  dollars,  and 
further  directed  that  the  property  be  repaired  and 
improved  at  an  estimated  expense  of  from  seven  thou- 
sand to  twelve  thousand  dollars,  preliminary  to  the 
final  decree  in  the  case.  Manifestly,  these  orders  mate- 
rially affected  the  final  decision  and  involved  the  mer- 
its of  the  controversy.  The  ruling  of  the  court  was,  in 
effect,  a  holding  that  the  property  could  be  partitioned 
in  kind,  and  that  a  sale  should  not  be  had.  This  was 
really  the  only  question  in  the  case.  All  else  was 
largely  ministerial  or  administrative.  As  sustaining 
our  conclusions,  see  Burnham  v.  Thompson^  35  Iowa, 
421,  and  Brown  v.  Harper,  54  Iowa,  546  (6  N.  W.  Rep. 
747). 

It  is  further  argued  on  behalf  of  appellees,  that 
defendants  cannot  complain  of  the  order  of  the  court 
setting  aside  the  report  made  by  the  referees  first 
appointed,  for  the  reason  that  no  appeal  was  taken 
therefrom  within  the  six  months  reqtiired  by  law.  We 
do  not  think  a  decision  of  this  question  is  necessary  to 
a  disposition  of  the  case,  and  therefore  will  not  con- 
sider it. 

The  controlling  point  in  the  case  is  the  correct- 
ness of  the  ruling  approving  the  report  of  the  referees 
last  appointed,  the  direction  given  them  to  make 
repairs  and  incur  the  expense  necessary  to  make  the 
partition  effective,  and  the  refusal  of  the  court  to 
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order  the  sale  of  the  property.  It  has  already  been 
noticed  that  the  referees  and  the  court  found  it 
8  necessary  to  involve  the  parties  in  an  expense 
of  more  than  sixteen  thousand  dollars  before 
partition  of  the  property  could  be  made.  The  referees 
also  found  that,  after  making  this  expense,  the  parti- 
tion would  not  be  effective  without  the  personal 
supervision  of  some  overseer,  who  should  equalize  the 
flow  of  the  water,  and  direct  it  into  proper  channels, 
and  so  divide  it  that  each  one  of  the  parties  in  inter- 
est should  receive  his  proper  share.  This  report,  with 
a  recommendation  of  such  a  person,  was  fully 
approved  by  the  court.  We  are  clearly  of  the  opinion 
that  these  orders  and  rulings  of  the  court,  made  upon 
the  recommendation  of  the  referees,  cannot  be  sus- 
tained. 

The  object  of  partition  proceedings  is  to  enable 
those  who  own  property  as  joint  tenants,  or  co-par- 
ceners, or  tenants  in  common  to  so  put  an  end  to  the 
tenancy  as  to  vest  in  each  a  sole  estate  in  specific 
property  or  an  allotment  of  the  lands  or  tenements. 
It  contemplates  an  absolute  severance  of  the  individ- 
ual interests  of  each  joint  owner,  and,  after  partition, 
each  has  the  right  to  enjoy  his  estate  without  super- 
vision, let,  or  hindrance  from  the  other.  Unless  this 
can  be  accomplished,  then  the  joint  estate  ought  to  be 
sold,  and  the  proceeds  divided.  Courts  should  be, and 
are,  adverse  to  any  rule  which  will  compel  unwilling 
persons  to  use  -their  property  in  common.  Now,  it 
seems  to  be  practically  conceded  by  all  parties  that, 
to  make  partition  in  kind  effective  in  this  case,  there 
must  be  an  inspector  or  supervisor  appointed,  whose 
duty  it  will  be  to  divide  the  water,  keep  up  the  weirs, 
and  otherwise  oversee  the  property  for  the  joint 
benefit  of  the  owners  thereof.  It  seems  to  us  that 
this  is  not  a  partition  of  property,  and  that, 
when  such  an  appointment  is  required  in  order  that 
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each  owner  may  receive  his  proportion  of  the  water, 
from  this  fact  alone  it  is  apparent  that  a  sale  should 
be  made.  By  what  authority,  we  inquire,  could  such 
an  inspector  make  improvements  of  the  property 
for  the  benefit  of  the  owners  thereof  if  they  owned 
it  in  severalty?  What  right  would  such  an  inspector 
have  to  go  upon  the  property  of  one  for  the  benefit 
of  another  after  partition  in  kind  should  be  made? 
By  what  authority  could  he  make  repairs,  and  charge 
the  expense  thereof,  or  any  part  thereof,  to  the  one  not 
.  consenting  thereto?  It  seems  to  us  that  an  order  con- 
templating such  a  procedure  is  not  a  partition  at  all. 
It  is  nothing  more  than  the  appointment  of  an  agent 
to  divide  the  water  and  to  see  that  each  of  the  joint 
owners  gets  his  proper  share  thereof.  It  is  simply 
taking  the  management  of  the  property  out  of  the 
hands  of  the  joint  owners  and  placing  it  in  charge  of  an 
oflScer  of  court.  No  allotment  is  made  of  an  aliquot 
part  of  the  estate  to  any  one.  In  the  case  of  Cooper 
V.  Water  Power  Co.,  supra,  we  said:  "The  rules  gov- 
erning the  partition  should  be  certain,  definite  and 
self-adjusting,  so  they  will  readily  apply  to  the  future 
state  and  condition  of  the  power."  On  account  of  the 
variable  flow  of  water  in  the  Cedar  river,  it  is  per- 
fectly clear  that  no  partition  could  be  made  which 
would  "readily  apply  to  the  future  state  and  condition 
of  the  power."  It  seems  to  be  agreed  by  all  the 
experts,  who  have  had  anything  to  do  with  the  case, 
that  division  of  the  property  is  not  practicable  "with- 
out an  indefinitely  continuing,  intelligent  operation  of 
the  appliances  that  might  be  erected."  The  case  of 
McGillivray  v.  Evans,  27  Cal.  93,  is  closely  in  point  on 
this  proposition.  The  court  there,  in  speaking  of 
much  such  a  case  as  we  have  here,  said:  "The  only 
partition  that  the  court  can  make,  which  will  defi- 
nitely and  permanently  end  the  dispute  of  the  parties, 
and  do  justice  between  them,  is  to  order  a  sale  and 
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distribute  the  proceeds."  Again,  the  court  said:  "An 
attempt  to  do  it  [divide  the  water],  would  be,  not  to 
end,  but  to  encourage  and  multiply  litigation  to  an 
unlimited  extent."  See  also,  HigginboUom  v.  Short  (57 
Am.  Dec.  198). 

The  most  serious  objection  to  the  order  of  the 
court,  is  the  direction  therein  given  to  the  referees  to 
expend  more  than  eight  thousand  dollars  in  the  repairs 
of  the  property,  and  almost  an  equal  sum  in  the  con- 
struction of  weirs,  etc.,  in  order  to  partially  effectuate 
the  partition,  and  this  against  the  express  wishes  and  ^ 
desires  of  the  owners  of  the  larger  part  of  the  prop- 
erty. It  cannot  be  that  one  may  thus  be  compelled, 
aga.inst  his  express  wishes  and  desires,  to  pay  for  , 
improving  his  property  for  the  benefit  of  his  neighbor. 
Such  an  order  is  an  infraction  of  the  rights  and  prin- 
ciples which  are  guarantied  to  us  by  our  form  of  gov- 
ernment. It  is  a  blow  at  the  liberty  of  the  indi- 
vidual, and  does  not  comport  with  our  ideas  of  the 
rights  of  property.  Why  should  the  property  of 
appellants  be  taken  in  order  that  certain  advantages 
may  flow  to  the  appellees?  Can  one  be  made  the 
debtor  of  another,  without  his  consent,  express  or 
implied  ? 

It  is  argued  by  appellees,  however,  that  as  one 
joint  tenant  or  tenant  in  common  may  make  repairs  and 
charge  a  proportionate  amount  of  the  expense  thereof 
against  a  co-tenant,  the  order  of  the  court,  in  this 
4  case,  is  proper  and  legal.  The  fallacy  of  this 
argument  is  exposed,  however,  when  we  consider 
that  the  building  of  the  weir  was  not  a  repair  of  the 
property.  It  was  in  the  nature  of  a  permanent 
improvement,  twelve-thirteenths  of  the  expense  of 
which  must  be  born  by  the  appellants  in  order  that 
a  ppellees  may  enjoy  one-thirteenth  of  the  water  power. 
We  do  not  think  it  is  the  law  that  one  co-tenant  may 
make    improvements   upon   the    common    property, 
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and  charge  the  expense,  or  any  part  thereof,  to  his 
co-tenant.  See  Freem.  Co-ten.,  section  262.  That 
he  may  make  needed  repairs  in  some  cases,  and 
charge  a  proportionate  part  of  the  expense  thereof  to 
his  co-tenant,  may  be  conceded;  but  such  is  not  this 
case.  We  do  not  think  there  was  any  authority  in 
the  court  to  authorize  the  expenditure  of  eight  thou- 
sand dollars  in  the  building  of  the  weirs  in  order  to 
effectuate  the  partition.  The  case  of  Field  v.  Leiter, 
117  ni.  341  (7  N.  E.  Rep.  279),  is  strongly  in  point  on 
this  proposition,  and  the  reasoning  of  the  court  in 
that  case  is  quite  conclusive  of  the  proposition  here 
considered.  See,  also  Dyer  v.  Lowell,  30  Me.  217.  We 
need  not  decide  whether  the  court  may  not,  in  any 
case  of  partition,  direct  the  referees  to  make  needed 
repairs  of  the  property  sought  to  be  divided.  It  is 
enough  to  say  here,  that  it  quite  clearly  appears  that 
the  repairs  were  directed,  not  for  the  purpose  of 
saving  or  caring  for  the  property,  but  in  order  to 
accomplish  the  partition, — to  raise  the  level  of  the 
water  so  that  each  of  the  parties  might  be  given  his 
proportionate  share  thereof.  We  are  satisfied  that 
such  an  order  is  without  authority  of  law. 

Our  consideration  of  the  case  leads  us  to  the  con- 
clusion that  this  is  not  a  case  where  there  can  be  a 
fair  division  of  the  property  in  kind.  The  only  way 
in  which  partition  can  be  made  is  to  sell  the  property 
and  divide  the  proceeds.  On  account  of  the  condition 
of  the  property,  the  inconsiderable  interest  of  the 
appellees  therein  as  compared  with  that  held  by  appel- 
lants, the  variability  of  the  flow  of  water  in  the  river, 
ind  other  matters  not  necessary  to  be  enumerated,  it 
seems  to  us  that  partition  by  allotment  in  kind  is 
absolutely  impracticable.  What  we  have  said  is  not 
in  conflict  with  the  case  of  Cooper  v.  Water  Power  Co., 
supra.  We  have  held  that  there  may  be  partition,  but 
we  think  it  must  be  accomplished  by  a  sale  rather 
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than  a  division  of  the  estate.  True,  there  are  some 
suggestions  made  in  the  case  just  cited  as  to  how  par- 
tition may  be  accomplished,  but  the  record  in  this 
case  shows  conclusively  that  it  is  impossible  to  make 
partition  by  following  the  methods  there  pointed  out. 
These  suggestions  are  not  binding  upon  us,  for  they 
are  no  part  of  the  law  of  the  case.  For  the  reasons 
pointed  out,  the  judgment  of  the  district  court  is 

BBVBBSED. 


State  of  Iowa  v.  Jesse  Harlan,  Appellant. 

Criminal  Law:  notice  of  testimony.  Under  Ckxle,  section  4421, 
requiring  that  in  criminal  cases  notice  shall  be  given  to  the 
defendant  of  the  introduction  of  witnesses  not  examined  before 
the  grand  jury,  stating  the  substance  of  what  it  is  intended  to 

1  prove  by  them,  a  notice  reciting  that  certain  persons  would  be 
introduced,  and  that  it  was  expected  to  be  proved  by  each  of  said 
witnesses  that  they  were  present  when  defendant  was  arrested, 
and  saw  what  he  did  and  heard  what  he  said,  was  sufficient  to 
render  admissible  the  testimony  of  such  witnesses  as  to  state- 
ments made  by  the  defendant  at  the  time  of  his  arrest 

Rape— Evidence:  bbview.  On  trial  for  rape  the  fact  of  intercourse 
was  proved,  and  the  prosecutrix  testified  positively  that  defendant 
forced  her  into  the  bed  where  his  wife  was  lying,  and  by  threats^ 

2  and  by  brandishing  a  knife,  accomplished  his  designs  by  force 
and  terror  which  she  was  utterly  unable  to  resist.  Other  evidence 
tended  to  corroborate  the  prosecutrix.  Held,  that  the  evidence 
was  sufficient  to  support  a  verdict  of  guilty. 

Appeal  from   Keokuk   District    Court. — Hon.  David 
Ryan,  Judge. 

Fbiday,  May  22, 1896. 

Indictment  for  rape.  Verdict  of  guilty,  and 
sentence  of  twenty-five  years  in  the  penitentiary. 
Defendant  appeals. — Affirmed. 
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Hamilton  &  Donahue  for  appellant. 

Milton  Remleij,  attorney  general,  Jesse  A.  Miller ^ 
and  F.  L.  Goldner,  county  attorney,  for  the  state. 

RoTHBOOK,  C.  J. — I.  It  appears  that  the  defendant 
was  arrested  within  a  short  time  after  the  alleged 
crime  was  committed.  Several  persons  were  present 
when  the  arrest  was  made,  and  the  cause  of  the  arrest 
was  the  subject  of  a  conversation  in  which  the  defend- 
ant participated.  The  persons  who  were  present  at 
that  time  were  not  examined  as  witnesses  before  the 

grand  jury,  and  their  names  did  not  appear  on 
1  the  back  of  the  indictment.    The  attorney  for 

the  prosecution  caused  a  notice  to  be  served  on 
the  defendant  within  the  proper  time,  in  which  notice 
it  was  stated  that  "Clark  Cook,  Hedrick,  Iowa,  town 
marshal;  Wm.  De  Armored,  Hedrick,  Iowa,  mechanic; 
and  J.  W.  Jones,  Hedrick,  Iowa,  mechanic,"  would,  be 
introduced  and  examined  as  witnesses  on  the  trial 
against  the  defendant,  and  that  it  was  expected  to  be 
proved  by  each  of  said  witnesses,  in  substance,  "that 
they  were  present  when  you  [the  defendant]  were 
arrested  in  this  cause,  saw  what  you  did,  and  heard 
what  you  said."  When  the  witnesses  were  produced 
they  were  sworn,  and  they  testified  to  statements  made 
by  the  defendant  when  he  was  arrested  which  were  in 
the  nature  of  admissions  against  himself,  and  which 
might  fairly  be  considered  by  the  jury  in  determining 
his  guilt.  The  defendant  made  timely  objections  to 
the  examination  of  the  witnesses  on  the  ground  that 
the  notice  served  upon  the  defendant  was  insuflBcient 
because  it  did  not  state  the  substance  of  what  the 
prosecution  expected  to  prove  by  the  witnesses,  as 
required  by  section  4421  of  the  Code.  The  objection 
to  the  examinatiou  of  the  witnesses  was  overruled, 
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and  an  exception  was  taken  to  the  ruling.    It  is  urged 
in  behalf  of  the  defendant  that  this  ruling  of  the  court 
was  reversible  error.    Section  4293  of  the  Code,  which 
requires  that  the  minutes  of  the  testimony  of  the  wit- 
nesses upon  which  an  indictment  has  been   found 
must    be    returned    with    the    indictment,  and  the 
l)ro vision   of    section  4421,  requiring   notice    to    be 
given  of  the  introduction  and  examination  of  wit- 
nesses   not    examined    before    the  grand  jury,    are 
for     the    purpose    of    imparting    to    the    accused 
such    knowledge  of    the    evidence    which    will    be 
given  against  him  as  will  enable  him  to  make  proper 
preparations    to    contradict  or  explain  it.     State  v, 
Rainsharger,  74  Iowa,  196  (37  N.  W.  Rep.  153).    Not- 
withstanding this  is  the  purpose  and  object  of  the 
statute,  it  was  long  since  determined  by  this  court 
that  the  witnesses  who  were  examined  before  the 
grand  jury,  and  the  minutes  of  whose  testimony  were 
returned  with  the  indictment,  may  be  examined  on 
other  questions  of  fact  in  the  case  than  those  stated 
in  the  minutes  of  the  testimony  returned  with  the 
indictment.    State  v.  Bowers,   17  Iowa,  46;  State  v. 
Osfrandery  18  Iowa,  435;  State  v.  McCoy,  20  Iowa,  262. 
And  the  same  rule  has  been  adopted  with  reference  to 
the  notice  given  of  the  examination  of  witnesses  who 
were  not  examined  before  the  grand  jury;  that  is,  the 
examination  is  not  to  be  limited  to  the  matters  stated 
in  the  notice.     State  v.  Craig,  78  Iowa,  637  (43  N.  W.  • 
Rep.  462).    And  se€P  State  v.  Yetzer,  97  Iowa,  423   (66 
N.  W.  Rep.  737).    It  was  held  in  the  case  of  State  v. 
Kreder,  86  Iowa,  25  (52  N.  W.  Rep.  658),  that  a  notice 
of  the  introduction  of  witnesses,  which  stated  that  it 
was  expected  to  prove  by  said  witnesses  "that  the 
nuisance    has   been  kept  and  maintained    by   you, 
as  charged  in  the  indictment,"  did  not  state  facts 
suflBcient  to  entitle  the  state  to  examine  the  wit- 
nesses   on    the    trial    of    the    case.     In    that   case 
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there  was  not  even  an  attempt  to  give  the  defend- 
ant notice  of  time,  place  or  circumstance  which 
would  enable  him  to  discover  what  was  expected  to  be 
proven  by  the  witnesses.  The  notice  in  this  case  is 
somewhat  different.  It  surely  was  not  necessary  to 
state  the  time  or  place  of  the  arrest.  And  the  atten- 
tion of  the  defendant  was  directed  to  what  he  did  and 
said  on  that  occasion.  It  is  true,  that  the  language 
and  character  of  the  acts  are  not  set  out  in  the  notice. 
But  there  is  suflBcient  to  direct  the  defendant's  atten- 
tion to  them,  and  to  enable  him  to  produce  other  wit- 
nesses, if  any,  who  were  present,  to  explain  his  acts 
and  what  he  said,  or  to  contradict  the  witnesses  for 
the  state,  if  they  did  not  testify  truthfully.  As  is  said 
in  State  v.  Bainsharger,  supra\  **If  the  state  was 
required  to  produce  evidence  conforming  in  every 
important  particular  to  the  notice,  the  statute  would 
defeat  justice  when  a  non-compliance  in  unimportant 
matters  would  not  prejudice  the  rights  of  the  accused." 
In  view  of  the  construction  which  this  court  appar- 
ently was  compelled  to  give  to  both  of  the  sections  of 
the  Code  herein  considered,  in  order  that  the  admin- 
istration of  justice  might  be  maintained  and  not 
defeated,  we  think  the  district  court  did  not  drr  in 
overruling  the  objection  to  the  examination  of  the 
witnesses. 

II.  The  defendant  is  a  married  man,  and  resided 
at  the  little  village  of  Hedrick.  His  wife  was  far 
advanced  in  pregnacy.  He  went  in*o  the  country,  three 

miles  from  the  village,  and  hired  the  prosecuting 
2  witness  to  do  housework  for  him  during  his 

wife's  approaching  illness.  She  was  a  girl  aged 
nineteen  years.  She  worked  for  him  about  one  week, 
when,  after  his  wife  retired  to  bed,  late  at  night,  he  and 
the  prosecuting  witness  got  into  the  same  bed.  \\\o 
wife  next  to  the  wall,  and  the  prosecutincr  witn'^*^  ^ 
next  to  her,  and  the  defendant  in  front.     While  in  this 
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situation  the  defendant  had  sexual  intercourse  with 
the  prosecutrix  three  times  during  the  night.  These 
facts  are  really  not  in  dispute.  The  only  controversy 
is  whether  the  criminal  act  was  done  by  the  defendant 
by  force,  and  against  the  will  of  the  girl.  She  testified 
in  the  most  positive  terms  that  he  forced  her  to  and 
into  the  bed  by  seizing  hold  of  her  and  pushing,  and 
by  threats  and  brandishing  a  large  knife,  and  that  he 
accomplished  his  designs  by  force  and  terror  which 
she  was  utterly  unable  to  resist.  On  the  next  morning 
after  the  occurrence  the  wife  took  poison,  and  it  was 
thought  during  the  day  that  she  would  die.  But  she 
recovered,  and  was  delivered  of  a  child  in  a  few  days 
afterward.  The  taking  of  the  poison  and  her  sickness 
caused  a  number  of  neighbors  to  visit  and  remain  at 
the  house  during  the  day.  These  persons  were  exam- 
ined as  witnesses,  as  well  as  those  present  when  the 
defendant  was  arrest,  and  we  think  that  the  claim  of 
counsel  that  the  verdict  was  not  supported  by  the 
evidence  is  not  well  taken.  Objections  are  made  to 
the  charge  to  the  jury,  and  to  rulings  on  the  evidence, 
which  we  do  not  think  demanded  special  consideration. 
We  discover  no  error,  and  the  judgment  of  the  district 

court  is  AFFIRMED. 
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The  Lebds  Lumber  Company  v.  Eva  M.  Haworth, 
et  al.,  Appellants. 

LimitaUon  of  Actions:  lien.  An  action  to  foreclose  a  mechanic's 
lien;  which  is  not  barred  by  limitation  against  the  principal  debtor 
because  of  her  removal  from  the  state  before  the  statute  had  fully 
run,  is  not  barred  as  to  other  lienors  who  have  been  residents  of 
Iowa  during  the  entire  period. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Friday,  May  22, 1896. 

Plaintiff,  on  March  29,  1894,  began  its  action  in 
the  district  court  of  Woodbury  county  against  the 
defendants,  for  the  establishment  and  foreclosure  of 
a  merchanic's  lien.  The  petition  charged  that  on 
April  22, 1891,  plaintiff  made  a  contract  with  Eva  M. 
Haworth  and  I..  N.  Haworth  to  furnish  building 
material  for  a  house  on  a  certain  lot  in  the  city  of 
Sioux  City;  that  Eva  M.  Haworth  owned  said  lot  under 
a  contract  with  plaintiff;  that  certain  materials  were 
furnished  for  said  building,  for  which  there  was  one 
hundred  and  eight  dollars  and  thirty  cents  due;  that 
said  materials  were  delivered,  and  the  prices  charged 
therefor  were  the  reasonable  value  of  the  same;  that 
a  duly  itemized  and  verified  account  was  on  August  9, 
1891,  filed  in  the  oflSce  of  the  clerk  of  the  district 
court  of  said  county.  It  is  also  alleged  that  both  the 
Haworths  have  been  non-residents  of  the  state  of 
Iowa  for  two  years  last  past,  so  that  service  of  process 
could  not  be  had  upon  them  in  this  state;  that  the 
legal  title  to  the  premises  is  in  the  Fidelity  Loan  & 
Trust  Company,  trustee  in  a  deed  of  trust  to  secure 
bonds  which  are  outstanding  and  unpaid.    To  this 
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petition,  the  defendants,  except  the  Haworths, 
demnrred,  on  the  ground  that  the  right  to  foreclose  a 
mechanic's  lien  upon  the  property,  was  barred  by  the 
statute  of  limitations.  The  demurrer  was  overruled 
by  the  court,  and,  the  said  defendants  excepting  and 
electing  to  stand  on  their  demurrer,  the  court  entered 
a  decree  in  favor  of  plaintiff,  holding  its  lien  superior 
to  the  liens  of  the  said  defendants.  From  this  decree 
said  defendants  appeal. — Affirmed. 

Kean  &  Sherman  and  S.  E.  Hostetter  for  appel- 
lants. 

F.  B.  Robinson  for  appellee, 

Ejnne,  J. — The  sole  question  presented  by  this 
appeal  is  whether  an  action  to  foreclose  a  mechan- 
ic's lien,  not  barred  by  the  statute  of  limitations 
against  the  principal  debtor,  by  reason  of  her  removal 
from  the  state  before  the  statute  had  fully  run,  and 
her  constant  non-residence  thereafter,  is  barred  as 
to  other  persons  holding  liens  upon  the  premises, 
who  have  been  residents  of  the  state  during  the 
entire  period.  Our  statute  provides  that  the  follow- 
ing actions  may  be  "brought  within  the  times  herein 
limited,  .respectively,  after  their  causes  accrue,  and 
not  afterwards,  except  when  otherwise  specially 
declared;  *  *  ♦  Actions  to  enforce  a  mechanic's 
lien  within  two  years  from  the  time  of  filing  the  state- 
ment in  the  clerk's  oflSce."  Code,  section  2529,  subd.  2. 
It  is  also  provided  that  "the  time  during  which  a 
defendant  is  a  non-resident  of  the  state  shall  not  be 
included  in  computing  any  of  the  periods  of  limita- 
tions above  described."  Code,  section  2533.  Appel- 
lants were  not  parties  to  the  contracts  between  plaint- 
iff and  the  Haworths.  They  are  in  no  way  privy  to 
iL    The  statute  was  not  set  in  operation  by  any  act 
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of  theirs.  The  debt  ^vas  Eva  M.  Haworth^s,  and  such 
debt,  under  the  statute,  gave  the  right  to  the  lien 
which  plaintiff  seeks  to  assert.  A  mechanic's  lien,  in 
a  sense  at  least,  is  an  incident  of  a  debt,  the  result  of 
a  contract.  We  have  held  that  when,  by  reason  of 
the  non-residence  of  the  defendant,  an  action  upon  a 
promissory  note  is  not  barred,  an  action  to  foreclose  a 
mortgage  securing  the  note  is  not  barred  as  against 
subsequent  purchasers  and  junior  lienholders,  who 
have  been  residents  of  the  state  during  the  entire 
statutory  period;  that,  so  long  as  the  mortgage  is 
enforceable  as  against  the  original  debtor,  the  statute 
is  no  bar  to  its  enforcement  against  the  subsequent  lien- 
holders.  Clinton  County  v.  Cox,  37  Iowa,  570;  Shearer  v. 
Mills,  35  Iowa,  500;  Robertson  v.  Stuhlmiller,  93  lo.wa, 
326  (61  N.  W.  Rep.  986).  The  doctrine  announced  in 
these  and  other  cases  is  applicable  to  the  case  at  bar, 
and,  following  it,  the  district  court  properly  overruled 
the  demurrer. — Afpibmed. 


Thomas  Cowgill,  Appellant,  v.  Isaiah  Piokbbell. 

Acconuting:  pbinoipal  akd  agent.  An  allowance  of  two  hun- 
dred dollars  to  an  agent  for  taking  care  of  a  rented  farm  for  f our- 
teeo  years,  and  making  a  sale  thereof,  is  not  excessive.  - 

Appeal  from  Mahaska  District    Court. — Hon.    A.  R. 
Dbwby,  Judge. 

Fbiday,  May  22,  1896. 

This  is  an  action  in  equity,  brought  by  plaintiff 
to  require  the  defendant  to  account  for  the  rents  and 
profits  of  a  certain  two  hundred  and  forty  acres  of 
land  in  Mahaska  county,  which  belonged  to  the 
plaintiff,  received  by  the  defendant  as  agent  for  the 
plaintiff    for    the   years    1878    to    1891,   inclusive. 

Vol.  98  la— 30 
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Defendant  answered,  avening  that  at  the  end  of  each 
year  he  did  account  to  the  plaintiff  for  all  the  rents 
received  for  the  year,  after  paying  taxes  and  improve- 
ments on  the  land,  and  by  way  of  counter-claim, 
asked  to  recover  five  hundred  dollars  as  compensation 
for  services  rendered  in  renting  said  premises  and  in 
the  sale  of  the  same,  and  also  "for  service  as  agent  in 
connection  with  the  settlement  of  the  Drenning  liti- 
gation." Decree  was  entered,  dismissing  the  plaint- 
iff's bill  on  its  merits,  to  which  the  plaintiff  excepted, 
and  dismissing  the  defendant's  cross  bill.  Plaintiff 
appeals. — Affirmed. 

Searle  &  Keating  and  G.  G.  Morgan  for  appel- 
lant. 

J.  B.  Bolton  for  appellee. 

GivBN,  J. — I.  The  following  facts  are  uncontro- 
verted,or  fairly  established  by  a  preponderance  of  the 
evidence:  Plaintiff  was  a  resident  of  Ohio;  and 
defendant,  of  Mahaska  county,  Iowa.  They  were  inti- 
mate friends,  and  members  of  the  Society  of  Friends. 
In  1872,  they  agreed  that  defendant  should  bring  said 
land  into  cultivation,  pay  the  taxes  thereon,  and 
fence  the  same,  for  which  he  was  to  have  the  use 
thereof  for  six  years.  At  the  expiration  of  said  time, 
the  defendant,  in  pursuance  of  a  mutual  understand- 
ing between  the  parties,  took  charge  of  said  premises, 
as  agent  for  the  plaintiff,  with  authority  to  lease  the 
same,  and  out  of  the  rents  and  profits  to  pay  taxes 
and  necessary  expenses  of  repairs,  which  the  defend- 
ant continued  to  do  up  to  the  spring  of  1892;  some- 
times leasing  for  cash  and  part  of  the  taxes,  and  at 
other  times  for  gmin  rent.  In  1880,  defendant,  with 
the  consent  of  plaintiff,  leased  the  west  half  of  said 
land  to  one.  White,  for  a  term   of   six   years,   in 
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consideration  of  White's  clearing  up  the  brush,  break- 
ing the  land,  making  a  farm  thereof,  and  building  a 
house  thereon.  White  made  the  improvements,  and 
kept  the  land  for  six  years,  defendant  paying  the  taxes 
thereon  out  of  the  money  derived  from  the  rent  of  the 
other  part  of  the  land,  which  he  had  theretofore  put 
in  cultivation. 

n.  The  controlling  question  is,  whether  the 
defendant  did  account  to  the  plaintiff,  at  the  end 
of  each  year,  for  the  rents  received  and  taxes  and 
expenses  paid.  We  will  not  set  out  or  discuss  the 
evidence  on  this  subject.  While  it  is  conflicting,  we 
think  the  preponderance  of  the  evidence  is  in  favor  of 
the  conclusion  that  the  defendant  did  account  to  the 
plaintiff,  to  his  satisfaction,  up  to  and  including  the 
year  1891.  We  are  satisfied  that  it  was  understood 
between  the  parties  that  the  defendant  should  account 
yearly,  and,  while  it  is  no  doubt  true  that  his  account- 
ing was  at  times  somewhat  carelessly  and  imper- 
fectly rendered,  yet  we  think  it  was  to  the  satisfaction 
of  the  plaintiff.  We  do  not  concur  in  the  view  of 
plaintiff's  counsel,  that  there  was  to  be  no  accounting 
until  the  agency  was  terminated  by  a  sale  of  the  land. 
The  land  was  sold  about  March  1,  1892,  and  thereby 
the  agency  and  control  of  the  defendant  over  the  land 
were  terminated.  Defendant  had  in  his  hands,  one 
hundred  and  fifty  dollars,  received  as  rent  for  the  year 
1891,  and  fifty  dollars  in  cash,  which  he  had  received 
as  agent  of  the  plaintiff,  on  the  sale  of  another  piece 
of  land;  and  this  two  hundred  dollars  the  defendant 
claims  as  compensation  for  his  services  as  agent  for 
plaintiff  in  taking  care  of  the  land  during  those  years, 
and  in  making  the  sale  thereof  for  plaintiff,  that  was 
made  in  March,  1892.  We  are  in  no  doubt  but  that 
plaintiff  is  entitled  to  compensation,  and  we  think 
this  amount,  while  suflScient,  is  not  greater  than  that 
to  which  he  is  entitled. 
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This  view  of  the  case  renders  it  unnecessary  that 
we  should  notice  the  other  questions  discussed.  Our 
conclusion  is  that  the  decree  of  the  district  court  is 
fully  sustained  by  the  evidence,  and  it  is  therefore 

AFFIBMED. 


The  Geebn  Bay  Lumber  Company  v.  Louise  Milleb, 
et  al.j  Appellants. 

Me«haiiie'8  Lieu:    what  is  "just  and  true  statement."    Under 

Code,  section  2!33,  providing  that,  to  create  a  lien  for  labor  and 

3    material  furnished,  there  must  be  filed  "a  just  and  true  statement 

or  account  of  the  demand,"  a  statement  made  and  verified  in  good 

faith  is  sufficient,  though  unintentional  errors  be  found. 

Equity  jueisdiotion.    An  action  for  money  due   for  building 
w    488  2    material,  and  to  foreclose  a  lien  securing  the  same,  is  properly 

brought  in  equity. 

Same.    A  court  of  equity,  having  obtained  jurisdiction  of  an  action 
1    for  the  purpose  of  foreclosing  a  lien  for  building  material,  may 
render  a  judgment  for  the  amount  due,  though  the  lien  proves 
invalid. 

On  Re-heabinq-May22,1896. 

Appeal:  re-he abinq.  The  original  opinion  on  an  appeal  will  be 
modified  on  a  re-hearing  so  as  to  correct  an  error  therein,  where 
such  correction  is  not  resisted. 

Appeal  from  Carroll  District  Court. — Hon.  Chaeles  D. 
Goldsmith,  Judge. 

Friday,  April  5,  1895. 

Plaintiff  brings  this  action  in  equity  to  recover 
judgment  against  the  defendants  Louise  Miller  and 
Michael  Miller,  her  husband,  for  balance  of  account 
for  material  furnished  under  contract  for  the  erection 
of  a  certain  building,  and  for  the  foreclosure  of  two 
mechanic's  liens.  On  the  first  count  and  lien,  plaint- 
iff claims  a  balance  of  two  hundred  and  ninety-six 
dollars  and  sixty-two  cents,  and  on  the  second,  the 
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sum  of  sixty-five  dollars  and  eighty-five  cents.  The  peti- 
tion contains  the  usual  averments  made  in  such  case. 
The  defendants  Miller  answered,  denying  "each  and 
every  allegation,  matter  and  thing  in  plaintiff's  peti- 
tion contained,    not   herein    expressly  admitted  or 
explained."    They  admitted  that  Louise  Miller  is  the 
legal  owner  of  the  lands  and  property  described;  that 
they  are  husband  and  wife;  and  state  as  follows: 
"The  defendants  further  answering  herein,  say  that 
they  are  not  indebted  to  plaintiff  in  any  sum  what- 
ever by  reason  of  the  charges  set  out  in  the  itemized 
bill  attached  to  the  mechanics'  liens  set  out  in  the 
itemized    statements    attached    to    their    petition, 
and  that  the  plaintiff  has  failed  to  credit  defend- 
ants  with   lumber  and    materials    retm-ned,   have 
made  overcharges,  and  have  made  certain  charges 
which   were    not   made   in,    and   are  no   part   of, 
the  original  contract  set  out  in  plaintiff's  petition, 
and  with  which  these  defendants  should  not  be  charged, 
an  itemized  statement  of  which  is  attached  to  the 
answer  and  made  a  part   thereof."    The   itemized 
statement  attached  consists  of  a  number  of  items  of 
building  material,  and  an  item  for  "hauling  lumber 
that  was  not  according  to  the  estimate,  and  refused 
by  the  architect,  $35.00;"  the  whole  aggregating  one 
hundred  and  ninety-eight  dollars  and  eighty  cents.  A 
number  of  parties  were  made  defendants,  of  whom 
only  the  following  answered:    Wier  Furnace  Com- 
pany, and  Hatton,  Wetherill  &  Guam  filed  separate 
answers,  admitting  plaintiff's  corporate  capacity;  that 
Louise  and  Michael  Miller  are  husband  and  wife,  that 
she  is  the  owner  of  the  property,  and  denying  every 
other  allegation  of  the  petition;  but,  as  no  evidence 
was  offered  in  support  of  either  of  the  liens  claimed, 
their  claims  will  not  be  further  noticed.    The  defend- 
ants Joyce,  Badeau,  and  the  Iowa  Mutual  Building  & 
Loan  Association  did  not   appear;   therefore  these 
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defendants  will  not  be  further  noticed.  The  defend- 
a*it,  W.  L.  Culbertson,  answered,  admitting  that  plaint- 
iff is  a  corporation,  that  the  Millers  are  husband  and 
wife,  that  Mrs.  Miller  owns  the  property,  and  alleging 
that  he  is  the  owner  of  a  certain  mortgage  lien  upon 
the  premises.  Upon  the  issues  between  the  plaintiff 
and  the  defendants  Miller  the  district  court  found  and 
iecreed  as  follows:  "That  the  plaintiff  has  failed  to 
Bstablish  the  fact  that  it  had  jSled  with  the  clerk  of  the 
district  court  of  Carroll  county,  within  the  time  pro- 
vided by  law,  and  before  the  commencement  of  this 
iction,  a  just  and  true  statement  or  account  of  the 
lemand  due  it,  after  allowing  all  credits,  setting  forth 
the  time  when  such  material  claimed  for  was  fur- 
uished;  that  the  defendants  have  established  the  fact 
that  the  account  filed  was  an  untrue  statement  of 
material  furnished  for  the  erection  of  the  buildings  on 
the  premises  sought  to  be  charged;  that  plaintiff  in  his 
statement  had  blended  with  and  in  his  claim  items  of 
iccount  for  material  furnished  for  the  erection  of 
3ther  buildings,  not  owned  by  Louise  Miller,  for  which 
ihe  had  not  contracted  for  nor  purchased,  for  the  pur- 
pose of  unjustly  charging  the  property  of  Louise  Mil- 
ler therewith;  that,  therefore,  there  is  no  equity  in 
plaintiff's  bill,  and  that  his  petition  should  be  dis- 
missed, and  the  same  is  hereby  dismissed,  and  that  the 

Jefendants  have  judgment  for  the  costs,  taxed  at 

dollars."    Plaintiff  appeals. — Reversed. 

D.  M.  Reynolds  and  C.  G.  &  G.  L.  j^Towr^e  for  appel- 
lant. 

H.  W.  Macomher  for  appellees  Miller. 

Given,  C.  J. —  L  The  contentions  are  solely 
between  the  plaintiff  and  the  defendants,  Miller,  and 
the  first  is  as  to  the  true  state  of  plaintiff's  accounts 
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for  materials  furnished  for  the  building  upon  which  a 
lien  is  claimed.  Plaintiff  alleges  that  the  accounts,  as 
set  out  in  the  petition,  and  in  the  chaims  for  liens  filed 
with  the  clerk,  are  just  and  trite.  This  the  defendants 
deny,  not  generally,  however,  but  as  explained,  "''hey 
explain  that  the  accounts  as  stated  are  not  correct, 
for  that  certain  of  the  items  are  improperly  (charged 
therein,  that  overcharges  are  made  in  certain  other 
items,  and  that  defendants  should  be  credited  with 
certain  other  items.  The  inquiry  is  not  as  to  each 
item  of  the  accounts,  as  stated  by  the  plaintiff,  but 
simply  as  to  the  items  set  out  by  the  defendants.  The 
items  set  out  by  defendants  are  all  of  building 
material,  except  the  thirty-five  dollars  for  hauling 
lumber  refused  by  the  architect.  Defendants  con-' 
tend  that  plaintiff's  books  of  account  are  not  so 
authenticated  as  to  be  receivable  in  evidence.  We 
think  otherwise,  and  therefore  have  considered  them. 
Had  defendants  been  required  to  state  separately  the 
items  for  which  they  claim  credit  for  materials 
returned,  which  as  overcharges,  and  which  as 
improperly  charged,  our  investigation  would  be 
much  easier,  and  the  result  more  satisfactory. 
Tracing  the  items  as  best  we  can  by  dates,  names 
of  materials,  and  amounts,  we  find  that  some  of  those 
set  out  in  defendant's  statement  are  not  found  in 
plaintiff's  accounts;  and  as  to  others  found  in  both 
there  is  no  evidence  whatever  to  rebut  plaintiff's  evi- 
dence that  they  are  properly  charged,  and  at 
1  the  proper  amounts.  The  evidence  does  show 
that  a  few  of  the  itenis  charged  in  plaintitf 's 
first  account  are  for  materials  furnished  to  Mr.  Miller 
for  a  different  house  which  he  was  improving  at  the 
same  time.  It  also  shows  that  plaintiff  omitted  to 
credit  the  defendants  with  a  number  of  items  of 
materials  returned  that  had  been  charged,  and  that 
no  credit  was  given  for  drayage  paid  by  defendants  in 
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returning  materials.  Plaintiff  was  to  deliver  the 
materials  at  its  yard.  A  large  lot  was  so  delivered, 
part  of  which  wasVejected  on  inspection  at  the  build- 
ing, and  returned  to  the  plaintiff,  defendants  paying 
the  drayage.  Our  conclusion  is  that  defendant's  are 
entitled  to  credit  on  plaintiff's  first  account  for  mater- 
ials improperly  charged,  and  for  materials  returned 
and  not  credited  in  the  sum  of  ninety-two  dollars 
and  jSfty-five  cents,  and  for  drayage,  thirty-five  dollars, 
making  in  all  one  hundred  and  twenty-seven  dollars 
and  fifty-five  cents. 

II.    It  will  be  observed  that  to  allow  the  defend- 
ants credit  for  all  they  claimed  would  still  leave  one 
hundred  and  sixty-three  dollars  and  sixty-seven  cents 
to  the  plaintiff,  yet  the  court  refused  to  render  judg- 
ment for  the  plaintiff,  and  dismissed  the  petition. 
This  action  of  the  court  was  based  upou  the  finding 
that  plaintiff  was  not  entitled  to  a  decree  estab- 
2         lishing  either  of  the  liens  claimed.    This  action 
was  properly  brought  in  equity,  and,  as  said  in 
Insurance  Co.  v.  McCrea,  4  G.  Green  230,  "having  got 
jurisdiction  for  that  purpose,  they  would  have  the 
power  to  go  on  and  complete  the  remedy,  even  though 
by  so  doing  they  decide  upon  matters  purely  pertain- 
ing to  courts  of  law."    See,  also,  Benkin  v.  Hill,  49 
Iowa,  270;  Whiting  v.  Root,  52  Iowa,  292  (3  N.  W.  Rep. 
434),  and  McMurray  v.  Van  Gilder,  56  Iowa,  605  (9  N. 
W.  Rep.  903).    We  think  plaintiff  is  entitled  to  judg- 
ment in  this  action  for  the  balance  due  from  the 
defendants,  with  interest,  even  though  it  were  found 
that  neither  of  the  liens  claimed  should  be  established. 
III.    We  next  inquire  whether  plaintiff  is  entitled 
to  have  either  of  the  liens  claimed  established  and 
foreclosed.    The  only  ground  upon  which  plaintiff's 
right  to  the  liens  is  denied  is  that  the  statements  ol 
the  accounts  filed  with  the  clerk  of  the  district  court 
are  not  "a  just  and  true  statement  or  account  of  the 
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demand  due  him  [plaintiff]  after  allowing  all  credits," 
as  required  by  section  2133  of  the^  Code.  The  only 
items  in  plaintiff's  statement  of  account  upon  which 
the  last  lien  is  based  that  are  questioned  are  four 
pieces  of  lumber— one  2x4-16,  and  three  1x12-12 — 
amounting  to  eighty-five  cents.  As  to  these  items, 
there  is  no  evidence  that  they  are  improper  or  exces- 
sive charges,  nor  that  the  articles  were  returned. 
There  is  nothing  to  rebut  plaintiff's  evidence  that  they 
are  just  and  true  charges;  therefore  the  account  is 
unquestioned  in  the  evidence,  and  the  plaintiff  is  enti- 
tled to  decree  establishing  and  foreclosing  said 
3  lien  last  filed  with  the  clerk.  As  to  the  state- 
ment of  account  upon  which  plaintiff's  first  lien 
is  based,  we  have  seen  that  a  few  of  the  items  are 
improperly  charged  therein,  and  that  defendants 
are  entitled  to  additional  credits  for  materi- 
als returned  to  those  given.  It  is  entirely  clear 
that  these  errors  are  not  attributable  to  any  purpose 
on  the  part  of  plaintiff  or  its  employes  to  cheat  or 
defraud.  The  articles  got  for  the  other  building,  and 
improperly  charged  in  this  account,  were  so  charged 
through  misunderstanding  as  to  the  building  for 
which  they  were  intended.  The  omission  to  credit 
all  materials  returned  was,  in  part  at  least,  because 
the  return  was  not  reported  to  the  proper  person.  As 
to  the  drayage,  the  defendants  alone  knew  the 
amount  of  credit  to  which  they  were  entitled,  and  it 
does  not  appear  that  they  ever  asked  that  credit  until 
it  was  asked  in  their  answer.  It  was  not  claimed  on 
the  trial  below,  nor  is  it  on  this,  that  any  fraud  was 
intended  in  making  the  statement  of  the  account  as 
it  was  made  and  filed  with  the  clerk,  and  we  think 
such  a  claim  could  not  be  sustained  on  the  evidence. 
Section  2133  of  the  Code  requires,  among  .other 
things,  that  to  create  a  lien  there  must  be.  filed  with 
the  clerk  of  the  district  court  "a  just  and  true  statement 
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or  account  of  the  demand  due  him  after  allowing  all 
credits,"  Defendants  contend  that  because  of  the 
errors  in  charges  and  omissions  in  credits  the  state- 
ment or  account  filed  is  not  just  and  true,  and  there- 
fore plaintiff  has  not  brought  itself  within  the  statute, 
and  is  not  entitled  to  a  lien.  Plaintiff  contends  that 
unintentional  mistakes  in  the  account  will  not  defeat 
the  lien;  that  it  is  only  when  the  statement  or  account 
is  erroneously  stated  with  intent  to  defraud  that  the  lien 
is  defeated  by  reason  of  the  errors.  In  Stubbs  v.  Railway 
Co.,  65  Iowa,  513  (22  N.  W.  Rep.  654),  plaintiff 
was  employed  on  a  monthly  salary  as  bookkeeper, 
cashier,  and  superintendent  by  Stubbs  &  Co.,  sub-con- 
tractors in  the  building  of  the  railroad.  Plaintiff's 
statement  of  account,  filed  for  a  lien,  included  money 
received  and  paid  out  for  his  employers,  and  his 
monthly  salary,  showinj?  a  balance  due  to  him  of  five 
hundred  and  forty-seven  dollars  and  thirty-three 
cents,  which  was  stated  to  be  due  for  labor.  The 
account  showed,  however,  that  only  two  hundred  dol- 
lars of  his  salary  remained  unpaid,  and  that  the  bal- 
ance of  the  five  hundred  and  forty-seven  dollars  and 
thirty-three  cents  was  for  money  paid  out.  We  quote 
from  the  opinion  as  follows:  "The  items  for  money 
paid  out  were  irrelevant  to  such  an  account,  and 
could  have  been  inserted  only  for  the  purpose,  of 
enabling  the  plaintiff  to  obtain  a  lien  for  what  he  was 
not  entitled  to.  We  do  not  say  that  a  mechanic's 
lien  should  be  denied  in  every  case  in  which  the 
statement  filed  shows  a  balance  of  account  for 
material  or  labor  larger  than  is  actually  due.  Pos- 
sibly, if  there  was  no  intention  to  claim  for  material 
or  labor,  more  than  was  due  therefor,  an  error  made 
in  the  claimant's  favor  would  not  be  fatal  to  the  lien. 
On  this  question  we  express  no  opinion.  In  the  case 
before  us,  there  was  an  intention  to  claim  a  lien 
for   money    paid    out.     The    account    was    drawn 
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with  that  device.  But  in  his  statements  for  a 
lien,  his  disbursements  had  no  proper  place.  They 
were  entered  there  manifestly  for  the  purpose  of  con- 
fusing and  misleading,  and  giving  color  to  the  claim 
that  there  was  five  hundred  and  forty-seven  dollars 
•  and  thirty-three  cents  due  him  for  salary.  The  plaint- 
iff was  guilty  of  knowingly  attempting  to  subject  the 
property  to  an  improper  burden.  The  natural  effect 
of  his  act  was  to  improperly  obstruct  settlements  and 
embarrass  all  the  parties  behind  him.  The  case 
before  us  is  one  where  the  laborer  has  undertaken  to 
mix  the  account  for  labor  with  an  account  for  money 
paid  for  his  employers,  so  as  to  give  him  a  lien  for 
both.  The  statement,  being  improper  in  this  respect, 
cannot,  we  think,  be  deemed  a  compliance  with  the 
statute."  While  the  precise  question  under  consider- 
ation was  not  involved  nor  decided  in  that  case,  it 
being  one  of  fraud,  there  is  certainly  nothing  in  the 
opinion  adverse  to  the  claim  of  the  plaintiff.  In 
Chase  v.  Mining  Co.,  90  Iowa,  25  (57  N.  W.  Rep.  648), 
is  the  following:  '*It  is  said  that  the  iron  works  is 
not  entitled  to  a  lien,  for  the  reason  that  the  state- 
ment it  filed  was  not  just  and  correct.  That  it  was 
filed  under  an  erroneous  theory  as  to  the  rights  of 
the  iron  works  is  true,  but  it  is  not  shown  to  contain 
any  item  for  which  the  iron  works  was  not  entitled  to 
a  lien  as  against  the  coal  company."  There  was  no 
intentional  wrong  in  the  statement,  and  no  sufficient 
reason  for  applying  to  it  the  rule  announced  in 
Stuhhs  V.  Railway  Co.,  65  Iowa,  513  (22  N.  W.  Rep.  654). 
Said  section  2133  provides  that  the  statement  filed  for. 
a  lien  must  set  forth  "the  time  when  such  material 
was  furnished,  or  labor  performed,  and  when  com- 
pleted, and  containing  a  (correct  description  of  the  prop- 
erty to  be  charged  with  the  lien.  In  Bissell  v.  Lewis^ 
56  Iowa,  231  (9  N.  W.  Rep.  477),  it  was  held  that 
the  fact  that  the  description  included  other  property 
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owned  by  other  persons  than  those  against  whom  a 
lien  was  claimed  did  not  invalidate  the  lien.  In  Bangs 
V.  Berg,  82  Iowa,  350  (48  N.  W.  Rep.  90),  the  statement 
represented  all  the  labor  and  materials  as  having  been 
furnished  on  the  same  day,  which  was  impossible.  The 
court  said:  "There  is  a  technical  want  of  accuracy 
which  does  not  in  any  manner  affect  the  rights  of 
interested  parties.  That  it  was  not  the  result  of  an 
intention  to  mislead,  or  to  secure  an  advantage,  is 

apparent."  It  was  held  that  the  error  could  not 
4         defeat  the  lien.    The  lien  provided  for  is  for 

labor,  materials,  machinery,  and  fixtures  fur- 
nished. To  hold  that  the  statements  required,  as  to 
the  account,  the  time,  and  the  property  to  be  charged, 
must  be  exactly  as  upon  investigation  it  is  found  they 
should  have  been,  would  be  to  defeat  a  large  per  cent, 
of  just  and  equitable  liens  that  are  sought  to  be  made. 
If  errors  such  as  we  find  to  have  unintentionally  got 
into  plaintiff's  account  are  to  defeat  a  lien,  but  few 
such  liens  will  be  established,  for  it  is  common  that 
disputes  arise  upon  such  accounts,  and  that  investiga- 
tion leads  to  corrections.  The  statement  or  account 
of  the  demand  is  just  and  true  within  the  meaning 
of  the  statute  when  it  is  for  labor,  materials,  machin- 
ery, or  fixtures  furnished,  and  is  believed  to  be  just 
and  true  by  the  person  who  verifies  it.  If  the  party 
verifying  knows  that  the  demand  is  for  other 
than  that  for  which  a  lien  is  allowed,  as  in  Stubhs' 
Case,  or  that  it  contains  charges  or  omits  credits  that 
it  should  not  contain  or  omit,  then  surely  it  is  not  a 
just  and  true  statement  or  account  of  the  demand.  A 
statement  or  account  of  the  demand,  within  the 
statute,  that  is  made  and  verified  in  good  faith,  is  just 
and  true  within  the  meaning  of  section  2133,  though 
unintentional  errors  may  be  found  to  exist  therein. 
This  view  finds  support  in  the  following  authorities: 
Phillips  Mech.  Liens,  section  355;  McDonald  v.  Nimbus^ 
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137  Mass.  360;  Harmon  v.  Railroad  Co.  (Cal.)  (22  Pac. 
Rep.  407,  23  Pac.  Rep.  124).  Our  conclusion  is  that 
the  plaintiff  is  entitled  to  judgment,  as  already  stated, 
and  to  a  decree  establishing  and  foreclosing  both 
liens,  as  prayed. 

rV.    Defendant,  W.  L.  Culbertson,  shows  by  his 
answer  that  on  October  5,  1891,  Louise  and  Mr.  Millei 
executed  to  him  their  mortgage  upon  the  real  estate 
in  question  to  secure  the  payment  of  their  promissory 
note  of  that  date  for  one  thousand  five  hundred  dol- 
lars, payable  October  5,  1892,  with  interest  from  date. 
He  avers  that  said  mortgage  is  superior  to  plaintiff's 
liens,  and  asks  that  it  be  so  declared.    No  issue  was 
joined  upon  the  averments  of  this  answer,  and  on  the 
trial  it  was  stipulated  as  follows:    "It  is  agreed  that 
the  mortgage  of  W.  L.  Culbertson,  as  shown  by  Mort- 
gage Book  8,  page  103,  was  filed  October  6,  1891,  and 
includes  the  lien  premises  described  in  plaintiff's  peti- 
tion; that  the  plaintiff's  first  claim  for  a  lien  was 
filed  in  Mechanic's  Lien  Record  No.  2,  page  55,  April 
26, 1892;  and  that  the  first  item  of  material  was  deliv- 
ered thereon  May  7,  1891,  and  the  supplemental  state- 
mentfor  a  mechanic's  lien  was  filed  November  11, 1892, 
in  Record  No.  2  of  Mechanics'  Liens,  on  page  66,  and 
the  first  item  was  delivered  May  13,  1892,  on  the  sup- 
plemental   lien."    Plaintiff's    counsel    contend    that 
defendant  Culbertson  does  not  allege  nor  prove  that 
anything  is  due  upon  his  note  and  mortgage.    His 
answer  will  not  bear  such  a  construction,  and  under 
the  stipulation  he  is  entitled  to  a  decree  establishing 
his  lien  and  the  order  thereof.    He  does  not  ask  fore- 
closure or  judgment  other  than  for  costs.    According 
to  the  dates  shown  in  the  stipulation,  plaintiff  is  enti- 
tled to  priority  over  this  mortgage  upon  its  first  lien, 
and  the  mortgage  is  entitled  to  priority  over  plaintiff's 
second  lien.    The  judgment  of  the  district  court  is 
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reversed,  and  the  case  will  be  remanded  for  judgment 
and  decree  in  conformity  with  this  opinion. — 
Reversed. 

SuppLBMTAL  Opinion  on  Be-heabd^g. 

Friday,  May  22,  1896. 

Per  Curiam. — An  error  in  the  concluding  words 
of  the  foregoing  opinion  (62  N.  W.  Rep.  742)  led  us  to 
grant  a  re-hearing.  The  petition  presents  simply  the 
one  question,  and  the  claim  of  error  meets  with  no 
resistance.  The  opinion  places  the  Culbertson  mort- 
gage as  superior  to  plaintiff's  second  lien,  and  it  is  in 
this  that  the  error  consists.  Plaintiff's  two  liens  are 
superior  to  the  Culbertson  mortgage,  and  the  opinion 
is  so  modified  as  to  show  that  conclusion. — Reversed. 


David  Lundon  v.  Lewis  Waddick,  Appellant. 

ABBisrnment  of  Errors:    delay  in  SEBYmo.    Assignments  of  errors 
will  not  be  stricken  out  because  not  filed  within  the  time  required 

1  by  the  rules  (section  51),  where  they  were  filed  more  than  ten  days 
before  the  commencement  of  the  trial  term,  and  before  it  was 
necessary  for  appellee  to  make  his  argument. 

Hew  Trial:    agreement  not  to  appeal.  A  judgment  reciting:  "On 

2  condition  of  the  acceptance  by  plaintiff  of  six  hundred  dollars  in 

3  full  for  all  damages  herein,  and  on  further  condition  that  defend- 
5    ant  also  accept  same,  and  agrees  not  to  appeal  to  the  Supreme 

Ck)urt  herein,  judgment  is  hereby  entered  on  the  verdict  for  said 
six  hundred  dollars  and  costs  against  defendant,  and  motion  for 
new  trial  is  withdrawn,"  shows  an  agreement  by  defendant  not  to 
appeal,  in  consideration  of  the  reduction  of  the  verdict,  and,  when 
it  appears  that  plaintiff,  also,  promised  not  to  appeal,  such  judg- 
ment constitutes  a  final  settlement  of  the  controversy  between  the 
parties;  and  in  such  case  a  petition  for  new  trial  will  not  lie. 

Public  policy.    An  agreement  by  defendant  not  to  appeal  from  a 

4  judgment  against  him,  in  consideration  of  a  reduction  thereof  by 
plaintiff,  and  an  agreement  by  plaintiff  not  to  appeal,  is  not  con- 
trary to  public  policy. 
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DisoBsnoN.  The  granting  of  a  petition  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  being  largely  discretionary,  is  prop- 

6  erly  refused  where  the  alleged  newly  discovered  evidence  may 
well  have  been  deemed  false,  and  where  a  different  result  would 
not  probably  be  reached  on  a  new  trial;  especially  where  no  dili- 
gence appears. 

Appeal  from  Jones  District  Court. — Hon.  William  6. 
Thompson,  Judge. 

Saturday,  May  23,  1896. 

Appeal  from  an  order  dismissing  defendant's  peti- 
tion for  a  new  trial  of  a  case  of  the  same  title,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  in 
the  sum  of  six  hundred  dollars. — Affirmed. 

Remley  &  Ercanhrack  for  appellant. 

Sheean  &  McCarn  for  appellee. 

Deemer,  J. — Appellee  presents  a  motion  to  strike 
appellant's  assignments  of  error  because  not  filed  in 
time.  It  appears  that  these  assignments  were  not 
incorporated  in  the  original  abstract,  but 
1  accompanied  the  appellant's  argument.  This 
» rgument,  with  the  assignments  of  error,  was 
served  upon  counsel  for  appellee  on  December  21, 
1895, — more  than  ten  days  before  the  commencement 
of  the  January  term,  and  before  it  became  necessary, 
under  our  rules,  for  appellee  to  make  his  argument; 
and,  while  it  was  not  filed  at  the  time  required  by 
our  rules  (section  51),  yet,  as  the  appellee  suffered  no 
prejudice  or  inconvenience  by  reason  of  the  delay, 
the  motion  will  be  overruled. 

XL  The  original  action  was  to  recover  damages 
for  an  assault  and  battery  committed  by  the  defend- 
ant, and  the  amount  asked  was  two  thousand  one 
hundred  and  twenty-seven  dollars.  The  defendant 
filed  a  general  denial,  and  a  counter-claim    for   a 
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slander.    The  action  was  commenced  in  the  year  1893, 
and  was  tried  in  the  court  below  some  time  in 

2  October  of  that  year.    The  jury  returned  a  ver- 
dict for  plaintiff  in  the  sum  of  eight  hundred 

dollars.  Defendant  filed  a  motion  for  a  new  trial,  and 
the  record  shows  the  following  judgment  entry,  of  date 
October  6,  1893:  "On  condition  of  the  acceptance  by 
plaintiff  of  six  hundred  dollars  in  full  for  all  damages 
herein,  and  on  the  further  condition  that  the  defend- 
ant also  accept  same,  and  agrees  not  to  appeal  to  the 
supreme  court  herein,  judgment  is  hereby  entered  on 
verdict  for  said  six  hundred  dollars  and  costs  against 
defendant,  and  motion  for  new  trial  is  with- 
drawn." The  petition  for  a  new  trial  was  filed  on  the 
second  day  of  October,  1894,  and  is  based  upon  the 
ground  of  newly  discovered  evidence.  Attached  to 
the  petition  were  a  number  of  aflBdavits,  which,  in  the 
progress  of  the  trial,  were,  by  agreement  of  parties, 
treated  as  depositions  of  the  various  parties  who  made 
them.  The  defendant,  in  resistance,  filed  a  number  of 
counter-aflBdavits,  and  upon  these  aflBdavits  from 
either  side  the  case  was  tried  and  determined.  The 
alleged  newly-discovered  evidence  went  to  the  extent 
of  the  plaintiff's  injuries.  The  first  question  on  the 
merits  of  the  controversy  relates  to  the  effect  to  be 
given    the   judgment   entry  which   we   have 

3  quoted.  It  is  contended  by  appellee  that  it 
was,  in  effect,  not  only  a  stipulation  or  agree- 
ment between  the  parties  that  the  defendant  should 
not  appeal,  but  that  it  also  amounts  to  a  full  settle- 
ment of  the  matters  in  litigation  between  the  parties, 
and  that  for  this  reason  the  court  below  properly 
overruled  the  petition  for  a  new  trial.  Appellant 
contends  that  "no  court  can  prevent  any  party  from 
appealing  to  this  court  by  making  the  judgment  on 
condition  that  one  of  the  parties  do  not  appeal."  And 
he  further  contends   that   the   judgment   and   iihe 
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agreement  not  to  appeal,  if  one  can  be  inferred,  are 
contrary  to  public  policy.  Now,  while  the  judgment 
entry  does  not  in  fact  recite  that  the  parties  agreed 
not  to  appeal,  yet  such  is  its  effect.  It  appears  that 
the  plaintiff  agreed  to  a  reduction  of  the  verdict  in 
the  sum  of  two  hundred  dollars,  and  that  defendant 
agreed  to  accept  six  hundred  dollars  and  withdraw 
his  motion  for  a  new  trial,  on  condition  that  neither 
should  appeal  the  case.  This  seems  to  have  been  sat- 
isfactory to  defendant,  for  he  did  withdraw  his 
motion,  as  we  understand  it,  and  plaintiff  accepted  the 
judgment  for  the  reduced  amount.  It  seems  to  us  that 
there  was  an  agreement  on  the  part  of  defendant  not 
to  appeal,  based  upon  the  reduction  in  the  sum  of  two 
hundred  dollars  and  his  promise  not  to  appeal. 

4  Such  an  agreement,  if  made,  is  valid  and  bind- 
ing.   Courts,  without  exception,  have  held  that 

such  an  agreement,  made  in  a  civil  case,  is  not  con- 
trary to  public  policy,  and  that  it  will  be  enforced. 
See  cases  cited  in  2  Enc.  PI.  &  Prac,  at  pages  173  and 
174;  also.  Independent  District  of  Altoona  v.  District 
Township  of  Delaware,  a  Iowa,  201.     We  are 

5  also  of  opinion  that  the    defendant  not  only 
agreed  not    to    appeal  the    case,    but    that 

the  judgment,  in  the  form  it  was  entered,  was 
a  complete  and  final  settlement  of  the  contro- 
versies between  the  parties,  and  that  a  petition 
for  a  new  trial  will  not  lie  in  such  a  case.  Whether  an 
independent  suit  in  equity  might  be  prosecuted  for  the 
purpose  of  setting  aside  a  judgment  based  upon  fraud, 
mistake,  or  some  other  equitable  circumstance, we  need 
not  determine.  But,  if  we  be  in  error  respecting  this 
construction  of  the  judgment,  there  is  no  reason  for 
disturbing  the  order  of  the  district  court.    The 

6  matter  of  sustaining  such  petitions  rests  pecu- 
liarly within  the  sound  discretion  of  the  trial 

court,  and,  unless  abuse  of  discretion  is  shown,  we 
Vol.  98  Ia-31 
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cannot  interfere.  Before  sustaining  such  an  applica- 
tion, it  should  be  made  to  appear  that  there  is  reason- 
able ground  to  believe  that  a  different  result 
will  be  reached  upon  a  retrial.  The  applicant 
must  also  show  that  he  exercised  diligence  to 
discover  the  evidence  before  the  case  was  deci- 
ded. There  is  nothing  in  the  record  before 
us  showing  what  the  evidence  was  in  the  first 
trial,  and  for  that  reason  we  cannot  say  there  is  rea- 
son to  believe  the  result  might  be  different  if  the  case 
were  retried.  And  the  record  is  absolutely  barren  of 
any  evidence  that  defendant  made  any  effort  to  dis- 
cover the  evidence  which  he  claims  is  suflBcient  to 
give  him  a  new  trial,  before  the  original  case  was 
submitted.  Moreover  it  appears  that  most  of  the  wit- 
nesses whose  testimony  it  is  claimed  was  newly  dis- 
covered were  witnesses  at  the  original  trial.  But, 
aside  from  all  this,  there  was  a  decided  and  hopeless 
conflict  in  the  evidence  taken  before  the  court  upon 
the  hearing  from  which  the  appeal  was  taken,  and 
the  court  below  may*  very  well  have  concluded  that 
the  testimony  claimed  to  have  been  newly  discovered 
was  false  anc*  untrue,  and  that  if  a  new  trial  was 
granted  the  result  would  not  have  been  different. 
There  is  no  reason  shown  for  disturbing  the  order  oi 
the  trial  court,  and  it  is  affirmed. 
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Maud  S.  Bryant  v.  The  Omaha  and  Council  Bluffs  '^?*  1^ 
Railway  and  Bbidge  Company,  Appellant. 

Damages:  neglioenob.  A  yerdict  for  four  thousand  dollars  in 
favor  of  a  single  woman,  twenty-one  years  old,  earning  about 
seventy-five  dollars  a  month  as  a  stenographer,  for  a  personal 
injury,  was  not  excessive,  where  it  appears  that  plaintiff  was  con- 
4  fined  in  bed  for  five  weeks,  during  which  time  she  had  difficulty 
in  breathing,  and  suffered  intense  pain  in  her  leg  from  inflamma- 
tion of  the  bone;  that  such  pain  continued  up  to  the  time  of  the 
trial,  a  period  of  seventeen  months,  and  was  likely  to  be  perma- 
nent; that  plaintiff  walked  with  a  limp,  and  still  suffered  pain  in 
her  chest  when  she  leaned  forward;  that  she  had  been  able  to  do 
no  regular  work  since  the  injury,  and  had  paid  some  two  hundred 
dollars  for  medical  treatment  and  nursing. 

PKOSFEariVB  damages:  Evidence,  In  an  action  for  personal  injur- 
ies which  prevented  plaintiff  from  performing  her  work  as  a 
2  stenographer,  it  was  proper  to  show,  as  bearing  on  the  question  of 
damages,  that  under  her  contract  of  employment  she  was  to 
receive  an  increase  of  salary  in  a  short  time,  if  her  work  proved 
satisfactory. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N. 
W.  Maoy,  Judge. 

Saturday,  May  23,  1896. 

Action  to  recover  damages  for  a  personal  injury 
sustained  by  the  plaintiff  while  traveling  as  a  pas- 
senger on  the  defendant's  railroad.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.    Defendant  appeals. — Affirmed. 

Wright  <k  Baldwin  for  appellant. 

Flickinger  Bros,  for  appellee. 

RoTHROOK,  C.  J.— It  appears  from  the  evidence  in 
the  case,  that  on  the  thirty-first  day  of  May,  1893,  the 
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plaintiff  was  severely  injured  while  riding  on  the 
defendant's  electric  motor  line,  by  reason  of  a  col- 
lision of  the  car  in  which  she  was  riding,  with  a  train, 
at  a  crossing  on  another  railroad.  The  collision  and 
the  injury  to  the  plaintiff  were  described  as  follows,  in 
her  examination  as  a  witness,  on  the  trial:  "Live  at 
Council  Bluffs,  Iowa.  On  May  31,  1893,  the  members 
of  our  family  were,  father,  mother,  brother,  and 
1  younger  sister.  At  that  time  I  was  stenogra- 
pher for  the  Rock  Island  Railway,  at  the  freight 
depot,  and  was  getting  fifty  dollars  a  month;  and  in 
addition,  I  was  doing  job  work,  writing  articles  and 
notes  for  different  parties,  and  making  from  twenty  to 
twenty-five  dollars  a  month  besides.  Had  been  work- 
ing for  the  Rock  Island  about  three  months.  The 
usual  way  for  me  to  go  to  my  oflBce  was  by  the  defend- 
ant's electric  motor.  I  went  on  the  line  four  times  a  day. 
On  the  afternoon  of  the  thirty-first  of  May,  1893,  when 
this  accident  occurred,  I  got  on  the  car  at  the  Meth- 
odist Church,  and  nothing  of  note  happened  until  we 
got  to  the  Chicago,  Burlington  &  Quincy  Railroad 
tracks  on  Main  street.  When  we  arrived  there  I  was 
sitting  with  my  arm  onthewindowsill,and  looking  at 
the  back  door  of  the  car.  In  crossing  over  the  tracks 
the  freight  cars  were  backing,  and  they  struck  the  car 
about  the  center,  and  threw  Mr.  Holmes  and  Mr.  Bixby 
across  the  aisle.  I  think  they  came  to  the  other  side 
of  the  car,  and  they  were  in  some  manner  thrown  out. 
There  was  a  portion  of  the  car  that  I  was  sitting  in 
left  or  remaining,  and  with  the  crash  came  a  piece 
across  my  chest,  and  pinioned  my  arms  so  that  I  could 
neither  move  my  shoulders  nor  my  arms.  It  was  so 
heavy  it  felt  as  if  it  would  crush  my  breath  right  out 
of  me.  Subsequently  there  was  a  piece  of  timber 
caught  both  of  my  limbs,  from  below  the  knees  down, 
and  I  could  not  move  hand  or  foot.  The  seat  I  was 
sitting  on  gave  way,  and  there  was  a  second  jar  that 
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loosened  my  arms  and  the  timber  in  front  of  me  in 
such  a  manner  that  I  had  partially  loosened  one  arm, 
— the  left  one, — and  then  I  was  thrown  out  through 
the  glass  and  broken  timbers  onto  the  stone  pavement, 
with  my  face  toward  the  wreck.  I  attempted  to  get  up, 
and  saw  my  face  and  hands  were  bloody,  and  I  couldn't 
breathe,  and  the  pain  was  intense  and  severe.    Tried  to 
use  my  limbs.  Could  not  stand,and  was  falling  when  some 
one  caught  me.    I  was  carried  into  Bradley's,  and  that 
is  all  I  remember.    The  blood  that  was  on  me  was 
that  of  others.    I  think  it  came  from  Mr.  Holmes,  who 
was  killed.    I  do  not  remember  anything  after  I  was 
taken  into  Bradley's  until  I  got  home  and  was  in  bed. 
I  could  not  breathe  then.    The  pain  in  my  limb  was 
intense.    The  left  limb  received  a  puncture,— a  hole. 
I  was  confined  to  my  bed  five  or  six  weeks.    Dr. 
Macrae  was  my  physician.    This  trouble  and  diflSculty 
in  breathing  continued  for  five  weeks.    It  was  six 
weeks  before  I  could  sit  up  in  a  chair.    When  I  first 
tried  to  walk  I  had  the  assistance  of  two  members  of 
my  family.    The  pain  in  my  left  limb  continues  up  to 
this  day.    It  has  lamed  me.    I  limp  when  I  walk. 
Cannot  use  it  the  same  as  the  other  now.    There  is 
pain,  continual  pain, — more  in  damp  weather, — and  it 
interferes  with  my  work.    I  cannot  work.    The  pain 
is  constant.    I  have  pain  in  my  chest,  on  leaning  for- 
ward or  raising  my  arms  to  my  head.    When  I  sit  up 
it  does  not  pain  me.    Have  only  been  able  to  wear  a 
corset  since,  for  short  periods.    Changes  in  the  weather 
aflfect  my  limb.    Used  a  crutch  or  cane  two  months. 
Tried  to  go  to  work  about  the  middle  of  September, 
1893.    The    condition  of    our   financial    affairs— my 
mother  being  sick — ^was  such  that  I  was  compelled  to. 
T  worked  until  the  first  of  November.    Had  to  quit 
then  on  account  of  suffering.    I  went  to  Macrae  each 
noon  for  treatment  for  my  limb.    I  have  not  performed 
any  regular  work  since.    I  was  compelled  to  hire  a 
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nurse  to  wait  on  me  for  six  or  eight  weeks,  and  paid 
her  S12  a  month.  Bill  for  medicine  has  been  from  $50 
to  $55.  I  do  not  know  what  my  physician's  bill  is. 
Dr.  Macrae  has  attended  me  on  an  average  once  a 
week  in  the  last  six  months.  During  my  first  illness 
he  called  three  times  a  day,  later  twice,  and  lastly 
once;  and  of  late  I  have  gone  to  his  oflSce,  or  got  pre- 
scriptions from  him,  for  liniments  for  my  limb,  and 
applied  it  myself.  I  am  using  liniments  on  my  limb 
at  the  present  time.  This  pain  in  my  limb  is  contin- 
ual and  intense  all  the  time.  It  has  been  so  I  cannot 
keep  my  weight  on  it.  When  it  is  pleasant  and  sun- 
shiny I  can  get  around  better  than  when  it  is  damp. 
I  never  was  sick  prior  to  this  accident,  or  had  any 
injury  of  any  kind.  The  effect  upon  my  nervous  sys- 
tem is  bad, — keeps  me  nervous."  The  foregoing  is  the 
examination  in  chief  of  the  plaintiff,  as  shown  by 
appellant's  abstract.  We  have  set  it  out  in  full, 
because  liability  for  the  injury  is  admitted  by  the 
defendant.  It  was  stipulated  by  the  parties  at  the 
time  of  the  trial  in  the  district  court,  that  the  defend- 
ant was  liable  for  the  injury,  "and  that  the  only  ques- 
tions for  litigation  and  determination  are  as  to  the 
extent  of  the  plaintiff's  injuries,  and  the  amount  of 
her  recovery,  and  all  other  questions  are  waived.'' 

The  verdict  and  judgment  were  for  four  thousand 
dollars,  and  the  main  question  in  the  case  is  whether 
the  judgment  should  be  reversed  because  it  is  exces- 
sive, and  without  support  in  the  evidence  to  sustain 
the  amount  of  the  recovery.  If  the  testimony  of  the 
plaintiff,  as  above  set  out,  was  impeached  and  shown 
to  be  untrue  by  undisputed  facts, — or,  in  other 
words,  if  the  evidence  against  her  was  such  as  to 
stamp  her  testimony  as  false,  in  so  unmistakable  •  a 
manner  that  the  jury  were  not  warranted  in  believing 
her, — ^then  this  verdict  was  excessive.  But  there  is 
really  no  conflict  in  the  evidence  as  to  the  severity  of 
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the  injury.  The  plaintiff  is  corroborated  by  several 
members  of  her  family  and  others,  who  testified  to 
the  extent  of  her  nervous  shock  from  the  injury,  the 
medical  attention  and  nursing  necessary,  and  the  time 
she  was  confined  to  her  bed  and  to  her  home.  She 
was  a  single  woman,  about  twenty-one  years  old,  at 
the  time  of  the  accident.  As  has  been  stated,  the 
injury  was  received  on  the  thirty-first  day  of  May, 
1893.  The  trial  was  had  in  the  district  court  in  the 
last  days  of  October,  1894,  being  a  year  and  five  months 
after  the  injury.  The  claim  was  made  by  plaintiff  in 
the  petition,  and  on  the  trial,  that  the  injury  was  per- 
manent, and  it  is  insisted  in  argument  in  this  court 
by  counsel  for  defendant  that  there  was  no  evidence 
authorizing  the  jury  to  find  that  the  injury  was 
more  than  merely  temporary.  In  other  words,  it  is 
urged  that  the  claim  of  the  plaintiff  that  she  still 
suffered  from  the  injury  was  a  mere  pretense,  with- 
out foundation,  and  feigned  for  the  purpose  of  aggra- 
vating the  damages.  Medical  testimony  was  introduced 
by  both  the  plaintiff  and  the  defendant  on  this  ques- 
tion. The  medical  witnesses  for  the  plaintiff  testified, 
that  the  plaintiff  was  then  suffering  in  her  left  leg. 
The  nature  of  the  injury  to  the  leg  is  described  by  the 
physician  who  attended  the  plaintiff  from  the  time  the 
accident  occurred,  as  follows:  "The  surgical  name 
for  this  injury  is,  ^ostitis,'— inflammation  of  the  bone 
or  bone  substance.  This  covers  the  inflammatory 
condition  of  the  whole  bone,  including  the  bone  mar- 
row and  the  bone  itself.  The  covering  of  the  bone  is 
called  the  ^periosteum.'  She  had  a  good  deal  of 
inflammation  under  the  periosteum.  I  have  exam- 
ined this  leg  lately,  and  right  along.  The  external 
appearance  is  some  roughening  of  the  periosteum.  By 
that  I  mean,  when  the  flngers  are  run  along  the  flat 
surface  of  the  bone  you  can  detect  little  raised  points, 
and  then  further  down  there  is  a  larger  thickening.   1 
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do  not  know  if  it  is  inside  or  outside  of  the  perios- 
teum.   Anyhow,  it  is  hard  and  calloused.    It  is  about 
four  inches  below  the  original  injury.    This  injury  to 
the  left  leg,  or  the  tibia  of  the  left  leg,  is  permanent. 
The  effect  of  this  condition  on  the  patient  will  be 
pain — constant  pain.    Ostitis  can  exist  without  any 
external  appearances.    If  the  pain  did  not  go  off  in 
five  or  six  months,  I  should  think  that  it  was  chronic. 
She  has  always  walked  lame  since  the  injury.    I  told 
her  to  get  around  as  well  as  she  could;  she  should 
enjoy  herself  and  take  buggy  rides, — get  her  mind  off 
herself.    My  charge  for  professional  services  is  about 
$100.''    Some  three  other  physicians  testified  to  facts 
corroborating  the  testimony  we  have  above  set  out. 
xVbout  an  equal  number  of  medical  experts  testified 
that  there  was  no  evidence  of  ostitis,  or  inflammation 
of  the  bone  substance.    We  will  not  set  out  the  rea- 
sons given  for  the  opinions  of  the  physicians  on  the 
subject.    Their  conclusions  and  opinions  are  in  hope- 
less conflict,  and  it  was  for  the  jury  to  determine  the 
extent  of  the  injury  from  all  the  evidence  in  the  case. 
There  is  evidence  in  the  record  tending  strongly  to 
show  that  the  plaintiff's  actions  before  the  trial  did 
not  indicate  that  she  was  lame,  or  that  she  suffered 
from  any  infirmity  or  defect  in  her  leg.    This  is  con- 
tradicted by  other  evidence  in  behalf  of  the  plaintiff. 
The  plaintiff  was  before  the  court  and  the  jury,  and 
they  considered  this  evidence,  and  in  connection  with 
her  appearance  as  to  her  health,  her  demeanor  on  the 
witness  stand,  and  the  manner  in  which  she  conducted 
herself  in  giving  her  testimony,  and  it  is  not  the  pro- 
vince of  this  court  to  take  the  place  of  this  jury  and 
settle  the  conflict,  nor  to  overrule  the  district  court  in 
its  finding  that  a  motion  for  a  new  triaL  should  not 
be  allowed. 

II.     In  the  course  of  the  examination  of  the 
plaintiff  as  a  witness, she  was  asked:  "What  was  your 
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contract  with  the  Rock  Island  Company  at  the  time 
you  went  to  work  for  them,  as  to  salary?  A.  If 
2  I  remained,  and  proved  satisfactory,  I  was  to 
receive  some  raise  in  salary.  Q.  How  soon  was 
you  to  receive  this  advance?  A.  Within  a  short  time. 
There  was  no  specified  time."  These  questions  were 
objected  to.  The  objections  were  overruled,  and 
defendant  excepted.  It  is  said  that  the  admission  of 
this  evidence  was  error.  The  case  of  Brown  v.  Railivay 
Co.,  64  Iowa,  652  (21  N.  W.  Rep.  193),  is  relied  upon  as 
sustaining  the  proposition  of  counsel.  In  that  case  a 
fireman  on  an  engine  was  injured,  and  the  plaintiff 
was  permitted  to  prove  that  competent  firemen  were 
sometimes  employed  as  engineers,  at  an  increased 
compensation.  It  was  held  that  this  was  error,  because 
the  estimate  of  damages  should  be  made  with  refer- 
ence to  such  facts  as  actually  existed,  and  such  as  it  is 
reasonably  certain  would  have  occurred  in  the  future. 
In  the  case  at  bar  the  proof  was  that  by  the  contract 
of  employment  the  compensation  was  to  be  increased 
within  a  short  time  if  plaintiff  remained  in  the  service 
and  her  work  was  satisfactory.  It  depended  on  no  such 
a  remote  and  uncertain  contingency  as  was  considered 
in  the  cited  case. 

Other  questions  are  made  which  we  do  not  think 
demand  special  mention.  An  examination  of  the  rec- 
ord satisfies  us  that  there  was  no  reversible  error,  and 
the  judgment  of  the  district  court  is  affibmed. 
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G.  C.  Jameson  &  Sons,  Appellants,  v.  R.  S.  Gilb  and 
E.  S.  Ellsworth* 

Mechaiiio'8  Lien:  ownsb.  One  in  possession  of  land,  under  a  oon- 
tract  for  its  purchase,  requiring  him  to  build  a  house  worth  not 
less  than  a  specified  amount,  and  providing  that  all  improvements 
on  the  land  should  remain  thereon  until  final  payment,  and  that 

3  on  a  failure  to  make  the  payments  agreed,  the  premises  i^ould 
revert  to  and  revert  in  the  vendor,  is  the  "owner,"  within  Iowa 
Code,  section  2130,  giving  a  lien  for  materials  furnished  for  the 
construction  of  a  building,  by  virtue  of  any  contract  with  the 
"owner,"  and  Miller's  Iowa  Code,  section  2136,  defining  the 
owner  as  any  person  for  •'whose  immediate  use  or  benefit"  any 
building  is  constructed. 

Effect  of  forfeited  land  contraot.  A  provision  in  a  contract 
for  the  sale  of  land  for  improvement  and  cultivation,  that  the 

1  improvements  shall  not  be  removed  until  full  payment  for  the 

2  land  is  made,  and  that  in  case  of  non-payment  the  purchaser  shall 

4  have  no  right  to  claim  compensation  for  improvements,  does  not 
affect  the  right  to  a  lien  on  the  building  constructed  thereon,  for 
materials  furnished  for  use  therein,  under  a  contract  With  such 
purchaser,  because  of  Miller's  Iowa  Code,  section  2135,  sub-division 
4,  providing  that  liens  for  materials  shall  at  tach  to  the  buildings  for 
which  they  are  furnished  in  preference  to  any  prior  liens  or 
incumbrance  on  the  land. 

Appeal  from  Wright  District  Court, — Hon.  D.  R.  Hind- 
man,  Judge. 

Saturday,  May  23, 1896. 

On  July  19, 1894,  plaintiffs  commenced  this  action 
in  equity  to  establish  and  foreclose  a  mechanic's  lien, 
for  lumber  furnished  to  defendant  Gile,  for  the  erec- 
tion of  a  dwelling  house,  on  certain  land  described. 
The  defendant  Ellsworth  alone,  answered.  Default 
and  judgment  for  five  hundred  and  fifty-four  dollars 
and  eighty-four  cents  were  entered  against  Gile,  and 
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plaintiffs'  claim  for  a  mechanic's  lien  was  denied. 
Plaintiffs  appeal. — Reversed. 

Peterson  &  Humphrey  for  appellants. 

Nagle  c&  Nagle  for  appellees. 

Given,  J. — I.  The  case  was  submitted  upon  an 
agreed  statement  of  facts,  in  substance  as  follows: 
On,  and  prior  to  December  11, 1891,  Mr.  Ellsworth  was 
the  owner  of  the  land  described,  and  on  that  day  he 
entered  into  a  written  contract  with  Mr.  Gile  for  the 
sale  of  the  land.  Gile  took  possession,  under  the  con- 
tract, and  about  November  17,  1892,  made  a  parol 
contract  with  the  plaintiffs,  by  which  they  furnished 
him  lumber  and  materials  for  the  construction  of  a 
dwelling  house  on  said  land,  to  the  amount  claimed, 
and  which  were  used  by  Gile  in  the  erection  of  a 
dwelling  house  thereon,  in  a  substantial  manner,  upon 
a  stone  foundation,  suitable  as  a  dwelling  house  for 
said  Gile.  About  the  thirteenth  day  of  May,  1893, 
plaintiffs  filed  their  statement  in  due  form  for  a 
mechanic's  lien,  for  the  full  amount  of  the  materials 
furnished,  no  part  of  the  price  thereof  having  been 
paid.  Gile  failed  to  pay  any  part  of  the  deferred  pur- 
chase price  of  said  land,  or  the  interest  thereon,  and 
about  the  sixteenth  day  of  August,  1894,  Ellsworth 
duly  declared  said  contract  of  purchase  forfeited.  At 
that  time  the  purchase  price  and  interest  amounted 
to  two  thousand  eight  hundred  dollars,  and  Mr.  Gile 
was  still  in  possession.  The  consideration  was  two 
thousand  five  hundred  and  sixty  dollars,  of  which  one 
hundred  and  sixty  dollars  was  paid,  and  promissory 

notes  executed  for  the  balance.  The  contract 
1         recites  that  the  land  was*  sold  to  Gile  "for 

improvement  and  cultivation,"  and  provided 
that,  among  other  improvements,  Gile  should  "build  q. 
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house  worth  not  less  than  two  hundred  and  fifty  dol- 
lars," and  that  all  improvements  placed  upon  the 
land  should  remain  thereon,  and  not  be  removed  or 
destroyed  until  final  payment  for  the  land.  Said  con- 
tract also  provides  that,  for  a  failure  to  make  the  pay- 
ments as  agreed,  Ellsworth  might  declare  the  contract 
null  and  void,  and  that  in  that  case  all  interest  of  Gile 
should  terminate,  and  the  premises  should  revert  to 
and  revest  in  Mr.  Ellsworth,  "without  any  right  of 
said  second  party  for  reclamation  or  compensation 
for  moneys  paid  or  improvements  made." 

II.    There  is  no  question  but  that  appellee  Ells- 
worth had  the  right  to,  and  did,  declare  the  contract 
for  the  sale  of  the  land  forfeited,  and  that  thereby  Mr. 
Gile  lost  all  interest  therein;  nor  is  it  questioned  but 
that  the  plaintiffs  are  entitled  to  a  mechanic's  lien  for 
the  amount  claimed,  unless  that  right  is  defeated  by 
the  forfeiture  of  said  contract.     Plaintiffs'  counsel 
state  their  claim  as  follows:     "We  therefore   con- 
clude:   That  the  plaintiffs'  lien  attached— i^irsf,  to 
the  dwelling  house  unconditionally;  and,  second,  to 
the  land  and  other  improvements  thereon,  subject  to 
the  rights  conferred  upon  the  appellee  by  the  Gile 
contract.    That  the  exercise  by  the  appellee  of  the 
right  of  forfeiture  conferred  by  said  contract  had  no 
effect  whatever  upon  plaintiffs'  primary  lien  upon  the 
dwelling  house,  but  did  foreclose  and  terminate  their 
right  to  a  lien  upon  the  land  and  other  improve- 
ments."   It  will  be  observed  that  plaintiffs  simply 
claim  a  lien  upon  the  dwelling  house.  Appellee 
2         Ellsworth  contends  that  the  house  had  become 
a  part  of  the  real  estate  at  the  time  of  the  for- 
feiture, and,  under  the  contract,  passed  with  it  to 
him,  by  reason  of   the   forfeiture;   that   plaintiffs' 
lien  could  only  attach  to  the  interest  that  Gile  had; 
and  that,  by  the  forfeiture,  that  contingent  inter- 
est in  both  the  land  and  the  house  was  terminated. 
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As  stated  by  appellee,  we  have  the  single  question 
whether,  under  the  law  and  facts  the  plaintiffs  are* 
entitled  to  a  mechanic's  lien  upon  the  dwelling 
house,  with  the  right  to  sell  and  remove  the  same. 
Under  section  2130  of  the  Code,  a  lien  is  only  given 
when  the  labor  has  been  done,  or  materials,  machin- 
ery, or  fixtures  furnished,  "by  virtue  of  any  contract 
with  the  owner,  his  agent,  trustee,  contractor,  or  subcon- 
tractor." The  lien  is  "upon  such  building,  erection, 
or  improvement,  and  upon  the  land  belonging  to  such 
owner  on  which  the  same  is  situated."  Section  2136 
of  Miller's  Code,  is  as  follows:  "Every  person  for 
whose  immediate  use  or  benefit  any  building,  erection 
or  other  improvement  is  made,  having  the  capacity  to 
contract,  including  guardians  of  minors,  or  other  per- 
sons, shall  be  included  in  the  word  'owner'  thereof." 
This  building  was  undoubtedly  erected  for  the  "imme- 
diate use  and  benefit  of  Mr.  Gile."  By  the  contract 
with  Ellsworth,  he  agreed  to  build  it,  and  the  agreed 
statement  of  facts  shows  that  it  was  suitable  for  a 

dwelling  house  for  Mr.  Gile,  and  that  he  was  in 
8         possession  up  to  and  at  the  time  of  the  hearing 

below.  We  think  that,  under  the  contract  of 
purchase,  Mr.  Gile  was  "owner,"  within  the  meaning 
of  section  2130,  as  defined  in  section  2136.  Gile  had 
such  an  interest  in  this  land  as  entitled  him  to  place 
this  improvement  thereon.  True,  his  interest  in  the 
land  was  contingent;  but  it  was  suflScient  to  sustain 
the  lien,  subject  to  the  right  to  forfeit  the  contract. 
In  the  absence  of  a  forfeiture,  there  could  be  no  ques- 
tion of  plaintiffs'  right  to  a  lien  upon  both  land  and 
building.  Stockwell  v.  Carpenter, 27 loyfB,yl20]  Monroe 
V.  West,  12  Iowa,  119;  Oliver  v.  Davis,  81  Iowa,  287 
(46  N.  W.  Rep.  1000);  Estahrook  v.  Riley,  81  Iowa,  479 
(46  N.  W.  Rep.  1072).  Gile  did  not  purchase  the 
building,  as  he  did  the  land,  but  agreed  to  erect 
it,  not  as  a  part  of,  or  in  payment  of  the  consideration, 
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but  rather  as  a  security  that  the  consideration  would 
be  paid.  True,  the  contract  provides  that 
4  improvements  shall  not  be  removed  until  full 
payment  for  the  land  has  been  made,  and  that, 
in  case  of  forfeiture,  Gile  should  have  no  right  to  claim 
compensation  for  improvements;  but  this  will  not 
defeat  plaintiffs'  right  to  a  lien  on  the  building,  if  they 
are  otherwise  entitled  to  it.  Sub-division  4,  of  section 
2135,  of  Miller's  Code,  contains  the  following:  "The 
liens  for  the  things^  aforesaid,  or  the  work,  including 
those  for  additions,  repairs  and  betterments,  shall 
attach  to  the  buildings,  erections  or  improvements,  for 
which  they  were  furnished  or  done,  in  preference  to 
any  prior  lien  or  incumbrance  or  mortgage  upon  the 
land  upon  which  such  erection,  building  or  improve- 
ment belongs,  or  is  erected  or  put."  Further  provis- 
ion is  made  as  to  how  the  property  may  be  disposed  of 
in  such  cases,  to  satisfy  the  liens.  Let  it  be  conceded, 
that  appellee  owned  the  land,  subject  only  to  Gile's 
right  to  have  it,  upon  making  full  payment;  yet, 
surely,  he  did  not  own  the  building,  as  he  neither  built 
nor  purchased  it.  He  had,  at  most,  but  a  lien  upon  it 
under  the  contract.  Gile  was  the  owner  of  the  build- 
ing up  to,  and  at  the  time  the  forfeiture  was  declared. 
Plaintiffs'  lien  had  attached  to  it  prior  to  the  forfeit- 
ure, and  they  were  not  divested  of  it  by  the  forfeiture. 
It  would  be  contrary  to  the  spirit  of  the  mechanic's 
lien  law  to  deny  to  these  plaintiffs  a  lien  upon  this  build- 
ing, and  give  it  to  appellee,  under  his  forfeiture  of  the 
contract.  With  the  ownership  of  the  land  in  appellee, 
and  of  the  building  in  Gile,  the  building,  however 
constructed,  did  not  so  become  a  part  of  the  real 
estate  as  to  defeat  plaintiffs'  lien,  nor  to  entitle  appel- 
lee to  it  free  from  that  lien.  We  think  the  district 
court  erred  in  denying  the  plaintiffs  a  lien  upon  the 
dwelling  house  for  the  amount  claimed.  The  decree 
is  therefore  bbvbbsbd. 
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H.  R.  Laied,  Guardian,  v.  The  Equitable  Life  Assur- 
ance Society  of  the  United  States,  Appellant. 

Impeachment  of  Wituess:    collateral  matter.    In  an  action  on  a 
life  insurance  policy,  defendant  asserted  suicide,  while  plaintifL 

1  claimed  that  insured  was  murdered  by  her  husband.    It  is  admit- 

2  ted  that  she  died  from  poison.  The  husband  gave  testimony  tend- 

3  ing  to  establish  suicide.  Upon  cross-examination  he  denied  telling 

4  his  wife,  shortly  before  she  died,  that  she  would  ''run  against 
a  stump,  yet,"  and  denied  that  some  time  after  her  death  he  asked 
a  physician  who  made  a  post  mortem  examination  of  the  body,  if 
a  few  hundred  dollars  would  stop  the  chemist's  report.  Evidence 
to  show  that  these  denials  were  false  should  not  have  been  admit- 
ted, because  it  is  not  permissible  to  draw  out  immaterial  and  col- 
lateral matter  and  then  to  impeach  the  witness  by  contradicting 
such  testimony  so  elicited. 

Bbmoteness.    Evidence  that  a  month  after  insured's  death  a  small 
quantity  of  poison  of  the  same  kind  as  that  which  caused  insured's 

5  death  was  found  on  the  husband's  person,  is  not  admissible  as 
res  geslce. 

Appeal  from  Fremont  District  Court. — Hon.  N.  W.  Macy, 

Judge. 

Saturday,  May  23, 1896. 

Action  at  law  upon  a  life  insurance  policy.  Trial 
by  jury.  Verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. — Reversed. 

Berryhill  dk  Henry  and  JB.  C.  Campbell  for  appel- 
lant. 

George  E.  Draper  and  W.  E.  Mitchell  for  appellee. 

RoTHROCK,  C.  J. — I.  The  policy  of  insurance 
upon  which  the  action  is  founded  was  issued  and 
dated  on  the  twentieth  day  of  October,  1892,  in  pur- 
suance of  a  written  application  therefor,  which  was 
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dated  September  29  in  the  same  year.  It  was  upon 
the  life  of  one  Fannie  Mawhor,  and  was  an  undertaking 
upon  the  part  of  the  defendant,  that  in  case  of  her 
death  the  defendant  would  pay  to  her  two  minor  chil- 
dren, in  whose  behalf  this  action  was  brought,  the 
sum  of  two  thousand  dollars.  The  assured  was  the 
wife  of  William  Mawhor,  and  at  the  same  time  that 
the  policy  in  suit  was  procured,  another  policy  was 
issued  insuring  her  life  in  the  sum  of  three  thousand 
dollars  for  the  benefit  of  her  husband.  The  insurance 
was  procured  by  the  husband.  Mrs.  Mawhor  died  on 
the  twenty-fifth  day  of  October,  1892,  a  few  days  after 
the  date  of  the  policy.  There  is  no  claim  that  there 
were  any  fraudulent  representations  made  to  secure 
the  insurance.  The  premium  therefor  was  fully  paid, 
and  the  only  matter  of  controversy  between  the  parties 
pertains  to  the  cause  of  the  death  of  the  assured.  The 
contract  of  insurance  contains  this  stipulation:  "It  is 
agreed  *  *  *  that  self-destruction,  sane  or  insane, 
and  death  in  consequence  of  violation  of  law  within 
one  year  from  date  thereof,  are  not  risks  assumed  by 
the  society  in  the  contract."  No  attack  is  made 
by  the  plaintiff  upon  the  validity  of  this  clause 
in  the  contract.  It  is  conceded  that  if  Mrs.  Mawhor 
committed  suicide,  there-  can  be  no  recovery  on  the 
policy.  The  defendant  made  the  issue  that  she 
destroyed  her  own  life,  and  the  plaintiff's  claim,  as 
shown  by  the  evidence  and  the  arguments  of 
1  counsel,  is  that  she  was  murdered  by  her  hus- 
band. She  died  very  suddenly,  and  it  is  con- 
ceded by  both  parties  that  her  death  was  caused  by 
taking  strychnine  poison;  defendant  contending  that 
she  took  the  poison  of  her  own  volition,  and  plaintiff 
claiming  that  it  was  administered  to  her  by  her  hus- 
band, without  her  knowledge  or  consent.  At  the  time 
the  insurance  was  effected,  Mawhor  and  his  wife  were 
living  on  his  farm  in  Fremont  county.    The  family 
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consisted  of  the  husband  and  wife,  and  the  two  minor 
children  of  the  wife  by  a  former  marriage.  Mawhor 
was  a  man  of  about  sixty  years  of  age,  and  his  wife 
was  thirty-two  years  old.  He  had  several  children  by 
a  previous  marriage.  None  of  them  were  members  of 
the  family  for  some  time  before  the  death  of  the  wife. 
The  marriage  of  the  parties  occurred  about  two  years 
before  her  death.  It  appears  in  the  arguments  of 
counsel,  and  it  is  not  disputed,  that  William  Mawhor 
was  indicted  for  the  murder  of  his  wife,  and  that  the 
place  of  trial  was  changed  to  Pottawattamie  county, 
where  he  was  tried  by  a  jury,  and  found  not  guilty. 
After  that  he  removed  to  the  state  of  Oregon,  where 
he  now  resides.  His  deposition  was  taken  in  that 
state  by  the  defendant,  and  it  was  used  in  evidence  in 
the  trial  of  this  case.  The  defendant  filed  a  motion 
for  a  change  of  the  place  of  trial,  on  the  ground  that 
the  inhabitants  of  Fremont  county  were  so  prejudiced 
against  the  defendant,  because  of  their  belief  that 
Fannie  Mawhor  was  murdered,  that  a  fair  and  impar- 
tial trial  could  not  be  had  in  that  county.  The  appli- 
cation or  motion  was  resisted  by  a  number  of  aflBdavits 
of  quite  a  large  number  of  residents  of  the  county, 
to  the  effect  that  no  such  prejudice  existed  in  the 
county,  as  would  prevent  a  fair  trial  therein.  A  num- 
ber of  these  persons  were  brought  before  the  court  on 
the  hearing  of  the  motion,  and  examined,  touching 
the  grounds  of  their  belief  that  the  defendant  could 
have  a  fair  trial.  The  motion  was  overruled,  and  the 
defendant  contends  that  this  was  error.  We  have 
carefully  examined  the  aflBdavits  in  support  of,  and 
against  the  motion,  and  the  testimony  of  the  witnesses 
examined  on  the  hearing,  and  we  conclude  that  the 
judgment  should  not  be  reversed  on  this  ground.  We 
will  not  set  out  the  aflBdavits  and  evidence.  The  case 
made  for  a  change  of  venue  is  not  nearly  so  strong  as  in 
Vol.  98  la— 32 
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many  cases  in  which  this  court  has  sustained  the  dis- 
trict court  in  overruling  like  motions. 

II.  It  appears  from  the  record  that  the  defendant 
assumed  the  l^urden  of  establishing  the  defense  that 
the  deceased  committed  suicide.    The  deposition  of 
Mawhor  was  read  to  the  jury,  and  a  number  of  wit- 
nesses were  examined,  most  of  whom  appear  to  have 
been  in  some  way  connected  with  Mawhor  as  kindred 
or  relatives.    The  ultimate  fact  sought  to  be  estab- 
lished by  these  witnesses  was  that  Mrs.  Mawhor  had 
suicidal  tendencies;  that  she  frequently  stated  that  she 
had  prepared  poison  with  intent  to  take  her  own  life 
and  failed  to  take  it  only  because  she  could  not  con 
trol  the  muscles  of  her  arms  to  convey  it  to  her  mouth 
that  on  one  occasion,  when  she  lived  in  Kansas  City 
she  did  succeed  in  taking  poison,  and  that  her  life  was 
saved  only  after  heroic  medical  treatment.    Mawhoi 
testified  in  his  deposition  that  she  took  some  quinine 
in  capsules  the  day  before  the  day  of  her  death,  and 
that  on  the  next  evening  she  complained  of  having 
toothache,  and  he  stated  what  occurred  as  follows: 
"That  evening,  before  retiring,  she  said  she  would  take 
some  more  of  those  capsules.    She  went  and  got  them, 
and  was  fingering  around  in  the  box,  and  said:    'Here 
are  the  little  fellows  in  here  I  want  to  get.'  She  emp- 
tied the  capsules  out  in  her  hand,  and  said:  *Here  they 
are,  will  I  take  them?'    I  said,  'Do  as  you  please  about 
it.'    She  said,  'Supposing  they  kill  me?'  I— supposing 
everything  to  be  all  right — replied,  'Well,  if  they  do, 
you  will  be  dead.'    She  took  them  and  says,  'Here 
goes.'  I  have  stated,  as  near  as  I  recollect,  what  hap- 
pened on  the  last  day  of  her  life.    That  night  she  was 
taken  with  a  spasm,  called  for  water,  and  for  the  chil- 
dren.   The  children  came.    She  kissed  them  good-bye, 
and  told  them  she  was  going  to  die.    I  sent  immedi- 
ately for  Mr.  and  Mrs.  Harris.    They  came  over,  and 
Mr.  Harris  said  he  would  go  for  a  doctor,  which  he  did. 
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Mrs.  Mawhor  died  before  he  returned  with  the  doctor. 
Before  her  death,  I  saw  no  change  in  her  at  all,  but 
after  her  death  it  was  supposed  she  was  bloated.  She 
had  but  one  spasm,  and  never  lived  through  it.  Her 
face  and  hands  were  wet  with  a  cold,  mucky  sweat. 
We  both  retired  between  8  and  9  o'clock.  I  don't 
remember  the  time  just  now  before  she  spoke  to  me. 
She  said,  *Get  a  light,  quick;  there  is  something  the 
matter  with  me.'  I  did  so.  She  said:  *Send  for  Har- 
ris, and  call  the  children.'  I  don't  recollect  the  time 
just  now, — how  long  it  was  after  she  retired  until  she 
died, — but  I  think  she  was  a  corpse  at  ten  o'clock. 
Prior  to  her  death  there  was  no  strychnine  in  my 
house,  to  my  knowledge.  I  never  gave  her  any  strych- 
nine, and  never  prepared  any  strychnine  so  that  she 
might  or  could  take  the  same."  The  application  for 
life  insurance  in  the  Equitable  Life  Assurance  Society 
of  the  United  States  was  at  her  request.  It  was  made 
payable  two  thousand  dollars  to  her  children  and  three 
thousand  dollars  to  me,  entirely  at  her  own  request. 
There  was  also  the  testimony  of  witnesses  who  were 
present  at  the  death  scene  and  at  the  funeral,  who 
testified  that  the  husband  manifested  no  grief, — shed 
no  tears,  and  exhibited  no  sorrow  on  account  of  his 
bereavement.  To  meet  this  evidence  tending  to  show 
suicide,  the  plaintiff  introduced  a  number  of  witnesses, 
who  stated  what  they  observed  of  the  relations  of 
Mrs.  Mawhor  to  her  husband  and  family  and  her 
home.  The  purport  of  this  evidence  was  that 
she  was  of  a  lively  and  cheerful  disposition 
and  was  very  kind  and  affectionate  towards  her  two 
children.  The  children  were  examined  as  witnesses, 
and  related  what  they  saw  of  the  last  moments  of 
their  mother.  One  of  them  was  about  eleven  years 
old,  and  the  other,  two  years  younger,  at  the  time  of  the 
mother's  death.  Their  testimony  as  to  what  occur- 
red when  the  fatal  dose  was  taken,  does  not  disclose 
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that  it  was  strychnine.  It  was  called  "quinine," 
and  they  did  not  suspect  that  it  was  poison.  The  tes- 
timony of  the  witnesses  for  the  plaintiff  took  a  wide 
range.  The  acts,  declarations,  and  statements  of 
Mawhor  were  allowed  to  be  detailed  to  the  jury,  over 
the  objection  of  the  defendant.  Afterwards,  in  the 
progress  of  the  trial,  all  of  that  testimony  was  taken 
from  the  consideration  of  the  jury,  excepting  what 
occurred  on  the  evening  and  night  of  the  death  of 
Mrs.  Mawhor.  Their  acts  and  declarations  were 
allowed  to  be  considered  as  a  part  of  the  res  gestce,  or 
acts  attending  the  death  of  the  deceased.  The  defend- 
ant does  not  object  to  the  limit  thus  put  upon 

2  the  evidence  by  the  court.  But  the  court 
excepted  from  this  order  certain  acts  and  con- 
duct of  Mawhor,  which  the  jury  were  directed  that 
they  might  consider,  not  as  original  evidence  in 
the  case,  but  as  impeaching  the  testimony  of  Mawhor 
as  a  witness.  This  wajS  objected  to  by  the  defendant, 
and  it  is  insisted  that  the  testimony  was  not  com- 
petent, because  it  was  in  violation  of  the  well-settled 
rule  of  evidence  that  a  party  cannot  be  allowed  to 
examine  a  witness  upon  a  collateral  and  immaterial 
matter,  and  then  introduce  evidence  in  contradiction 
of  the  facts  testified  to  by  the  witnesses,  for  the  pur- 
pose of  impeachment.    In  the  cross-examination  of 

Mawhor,  the  following  questions  were  asked, 

3  and  answered  by  the  witness:    "Interrogatory 
7.    Did  you  ask  Dr.  A.  0.  De  Freece,  in  his  oflBce 

in  Sidney,  Iowa,  on  or  about  the  10th  to  13th  of 
November,  1892,  who  was  the  coroner  of  Fremont 
county,  Iowa,  *If  a  few  hundred  dollars  would  not  stop 
the  report  of  the  chemist'  who  was  then  analyzing  the 
stomach  of  your  deceased  wife,  or  words  of  like 
import?  Answer.  I  did  not.  Int.  8.  Did  you  have 
any  conversation  with  Mrs.  Frazicka  Erbeck,  your 
wife's  mother,  in  the  presence  of  your  wife  and  Mrs. 
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Erbeck,  in  Riverton  township,  Fremont  county,  Iowa, 
in  July  or  August,  1892,  in  which  you  was  complaining 
that  your  daughter  Leah  could  not  stay  at  home, 
and  your  wife  says,  *She  could  stay  at  home  if  she 
wanted  to,  but  she  comes  home  and  acts  like  a  stran- 
ger, and  won't  do  anything,'  and  you  then  said 
4         to  Mrs.  Fannie  Mawhor,  your  wife,  'Never  mind, 
you  will  run  against  a  stump  yet?'    Did  you 
use  this  language,  or  in  substance  this,  to  your  wife,  at 
the  time  and  place  above  mentioned?    A.    I  do  not 
remember  of  my  complaining  of  my  daughter  not  stay- 
ing at  home  to  my  wife  in  the  presence  of  her  mother. 
I  did  not  say  to  her,  *Never  mind,  you  will  run  yet 
against  a  stump.' "  The  plaintiff  called  Dr.  De  Freece, 
and  examined  him  as  a  witness,  and  he  testified,  that 
Mawhor  inquired  of  him,  If  a  few  hundred  dollars 
would  stop  the  report  of  the  chemist?'     This  was 
some  time  after  the  death  of  Mrs.  Mawhor,  and  Dr.  De 
Freece  was  coroner,  and  had  made  a  post  mortem  exam- 
ination of  the  body,  and  there  were  suspicions  that 
Mawhor  was  guilty  of  murder.  In  view  of  the  fact  that 
there  is  nothing  in  all  this  record,  which  in  any  man- 
ner indicates,  that  there  was  any  thought,  by  any  one,  * 
at  any  time,  that  the  death  of  Mrs.  Mawhor  was  due 
to  any  other  cause  than  poison,  we  think,  that  the 
evidence  of  Dr.  De  Freece  was  incompetent  for  any 
purpose.    And  the  conversation  with  the  witness  Mrs. 
Erbeck,  was  of  less  significance  than  that  with  Dr.  De 
Freece.    It  appears,  that  the  second  marriage  of  Maw- 
hor created  dissatisfaction  among  his  children,  and 
that  made  more  or  less  friction  in  the  family,  and 
gave  rise  to  the  expression:    "Never  mind,  you  will 
run  against  a  stump  yet."    If  these  words  were  put 
before  the  jury  as  tending  to  show  that  Mawhor 
administered  the  poison  to  his  wife,  or  that  the  words 
were  in  the  nature  of  a  threat  against  her,  they  ought 
not  to  have  been  admitted.    They  did  not  import  a 
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threat,  and  they  were  no  more  in  the  way  of  even 
censure  of  his  wife  than  would  be  expected  under  the 
circumstances  of  a  disagreement  between  the  daughter 
and  his  wife. 

III.  The  plaintiff  was  also  permitted  to  prove 
that  a  small  quantity  of  strychnine  was  found  on 
Mawhor's  person  after  he  was  arrested  as  a  murderer, 

which  was  a  month  after  the  death  of  his  wife. 
5         We  think  the  objection  to  this  evidence  should 

have  been .  sustained  on  the  ground  that  the 
time  was  too  remote  from  the  death  to  be  a  material 
fact  in  the  case. 

IV.  It  is  strenuously  contended  that  the  verdict 
is  without  support  in  the  evidence.  In  view  of  a 
reversal  for  what  we  regard  as  errors,  as  above  pointed 
out,  it  is  better  that  we  should  not  determine  this 
question.      The  j.udgment  of  the  district  court   is 

RBVKESBD. 
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I  ^      'i        .  FrescriptioB:    highway.    A  highway  cannot  be  established  by  pre- 


|ii7  735|  scription,  under  Iowa  Code,  section  2031,  unless  the  fact  of  adverse 

117  7361  J    possession  by  the  users  is  shown  by  evidence  independent  of  the 

use,  and  the  owner  gf  the  land  had  express  notice  that  such  use 

was  adverse. 

Rule  applied.    Evidence  of  travel  by  the  public  over  land,  which 

1  commenced  while  it  was  uncultivated,  the  line  of  travel  changing 
at  times,  and  gates  having  been  maintained  across  the  road,  is 
insufficient  to  show  title  to  the  road  as  a  public  highway  by  pre- 
scription. 

Dedication:  highways.  A  considerable  travel  over  a  strip  of  land 
by  the  public,  with  the  knowledge  of  the  owner,  does  not  consti- 

2  tute  a  dedication  thereof  for  a  highway,  where  gates  are  kept 
thereon,  which  the  travelers  had  to  open  at  times,  and  where 
immediately  beyond  such  owner's  land,  the  alleged  highway  is 
obstructed  by  a  ditch,  over  which  no  bridge  is  constructed. 

Same.  That  a  land  owner,  over  whose  land  a  road  on  the  county  line 
has  been  used  by  the  public,  signed  a  petition  consenting  to  the 
location  of  a  highway  on  the  county  line,  the  signature  being 
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3  obtained  by  the  county  sapervisors,  who  were  endeavoring  to 
secure  the  consent  of  all  the  persons  along  the  county  line  to  the 
location  of  a  county  road  thereon,  does  not  constitute  a  dedica- 
tion, where  the  project  of  the  location  of  the  road  was  never  con- 
summated. 

Appeal:    harmless  qrror.    Error,  if  any,  in  excluding  evidence  as 
to  the  difference  in  value  of  plaintiff's  land  before  and  after  the 

4  obstruction  by  defendant  of  an  alleged  highway  over  the  latter's 
land,  is  not  prejudicial  to  plaintiff  where  it  is  found  that  there 
was  no  highway  as  claimed. 

Appeal  from  Crawford  District   Court. — Hon.   C.    D. 
Goldsmith,  Judge. 

Saturday,  May  23, 1896. 

This  is  an  action  to  recover  damages  to  the  rental 
value  and  to  the  market  value  of  the  east  one-half  of 
the  southwest  one-fourth  of  section  34,  in  township 
82,  range  37,  in  Crawford  county,  Iowa,  by  reason  of 
the  action  of  the  defendant  in  obstructing  what  plaint- 
iff claims  to  be  a  public  highway  on  the  south  side  of 
said  section,  and  on  the  line  of  said  land,  and  which 
forms  the  dividing  line  between  Crawford  and  Shelby 
counties.  There  is  no  claim  that  the  highway  was  reg- 
ularly laid  out  under  the  statute,  but  it  is  claimed  that 
the  highway  exists  by  prescription  and  by  dedication. 
The  defendant  denies  the  existence  of  the  highway, 
but  admits  closing  the  alleged  highway,  and  also 
pleads  certain  facts  as  an  estoppel  of  plaintiff  to  claim 
a  highway  at  the  place  stated.  A  trial  was  had  to  a 
jury,  and  at  the  conclusion  of  the  evidence  the  court 
sustained  a  motion  to  direct  a  verdict  for  the  defend- 
ant.   Plaintiff  appeals. — Affirmed. 

B.  I.  Salinger  for  appellant. 

Shaw  &  Kuehde  for  appellee. 
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KiNNB,  J. — I.  Was  there  a  highway,  as  claimed, 
by  prescription?  Our  statute  provides:  "In  all  suits 
hereafter  brought,  in  which  title  to  any  easement  in 
real  estate  shall  be  claimed  by  virtue  of  adverse  pos- 
session of  the  same  for  the  period  of  ten  years  or  by 
prescription,  the  use  of  the  same  shall  not  be  admitted 
as  evidence  that  the  party  claimed  the  easement  as 
his  right,  but  the  fact  of  adverse  possession  shall  be 
proved  by  evidence  distinct  from  and  independent  of 
the  use,  and  that  the  party  against  whom  the  claim  is 
made  had  express  notice  thereof;  and  these  provisions 

shall  apply  to  public  as  well  as  private  claims." 
1         Code,  section  2031.    To  establish  a  highway  by 

prescription,under  this  statute,the  fact  of  adverse 
possession  must  be  established  by  evidence  distinct 
from  and  independent  of  the  use,  and  by  evidence  that 
the  party  against  whom  the  claim  of  adverse  user  and 
possession  is  made  had  express  notice  of  such  user  and 
claim  of  possession.  It  follows  that  it  is  not  enough, 
to  establish  a  highway  by  prescription,  to^how  mere 
use  of  land  as  a  highway,  even  though  the  owner  had 
actual  knowledge  of  such  use.  He  must  have  "express 
notice  that  a  claim  was  made,  based  thereon,  inde- 
pendent of  or  additional  to  the  mere  use."  State  v. 
Mitchell,  58  Iowa,  568  (12  N.  W.  Rep.  598);  Zigefoose  v. 
Zlr/efoose,&9  Iowa,  392  (28  N.  W.  Rep.  654).  The 
advei^se  "possession  must  be  actual,  continued,  visible, 
notorious,  distinct,  and  hostile,  and  commenced  under 
a  claim  or  color  of  title."  Booth  v.  Small,  25  Iowa, 
177.  Without  entering  into  an  elaborate  discussion 
of  the  evidence,  it  may  be  said  that  it  shows  that 
travel  commenced  along  the  section  line,  where  it  is 
now  claimed  the  road  exists,  while  the  land  was 
uncultivated.  It  appears  that  such  travel  went 
wherever  the  fancy  of  the  traveler  dictated.  At  that 
time  it  cannot  be  said  that  there  was  a  claim  or  color 
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of  title  to  the  land  used,  adverse  to  the  owner,  other 
than  the  mere  use.  It  does  not  appear  that  the  public 
traveled  on  the  line  of  the  section  for  ten  years  con- 
secutively. During  a  portion  of  the  time  the  travel 
turned  off  from  this  line  into  plaintiff's  field,  near  his 
house,  v^^ent  north,  then  east  across  a  bridge,  then 
over  the  line,  then  on  to  Whitcher's  land,  and  through 
his  gate  into  the  public  highway.  Sometimes  fences 
were  taken  down.  If  it  should  be  conceded  that  the 
evidence  established  the  use  of  the  claimed  highway 
for  the  requisite  period,  it  did  not  establish  the  fact 
that  the  possession  of  the  users  was  adverse,  by  evi- 
dence "distinct  from  and  independent  of  the  use,"  as 
the  statute  requires.  Nor  do  we  think  the  evidence 
showed  that  the  defendant  had  express  notice  that 
the  public  were  claiming  to  hold  and  occupy  this  land 
adversely  to  him.  We  hold,  then,  there  was  no  suf- 
ficient evidence  to  show  the  establishment  of  a  high- 
way by  prescription. 

II.  Was  there  a  highway  by  dedication?  It  is 
said,  in  State  v.  Birmingham,  74  Iowa,  411  (38  N.  W. 
Rep.  121):  "We  are  of  the  opinion  that,  if  the  owner 
of  the  land  in  question  knew,  for  a  series  of  years, 
that  the  public  were  using  and  treating  the  road  as  a 
highway,  and  expending  funds  on  its  improvement, 
and  that  he  acquiesced  in  what  they  were  doing,  such 
facts  might  well  be  considered  evidence  tending  to 

prove  actual  dedication."  No  fixed  time  is 
2         required  to  make  a  dedication.    Section  2031 

of  the  Code  relates  to  titles  claimed  by  prescrip- 
tion, not  to  dedication.  Duncombe  v.  Powers,  75  Iowa, 
189  (39  N.  W.  Rep.  261).  The  evidence  establishes  the 
fact  that  this  claimed  highway  was  traveled  by  the 
public  considerably,  and  that  defendant  in  fact  had 
personal  knowledge  touching  such  use  by  the  public. 
It  also  shows  that,  a  portion  of  the  time,  the  claimed 
highway  was  impassable  by  reason  of  a  bridge  having 
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gone  out,  and  this  occurred  some  three  years  prior 
to  the  time  defendant  stopped  the  travel;  that  defend- 
ant, in  conversation  with  Whitcher,  thought  it  "would 
not  be  a  road";  that  sometimes  travelers  through 
there  had  to  open  the  gates.  Where  this  claimed 
highway  intersects  the  public  highway  at  the  west, 
there  was  a  ditch,  so  that  teams  could  not  turn  and 
go  east  on  the  county  line,  and  plaintiff  put  poles  in 
there,  so  he  could  cross.  From  these  and  many  other 
facts,  we  think  it  cannot  be  said  that  there  was  any 
intention  on  the  part  of  defendant  to  dedicate  this  land 
to  highway  purposes.  It  may  reasonably  be  presumed, 
if  this  tract  of  ground  was  a  public  highway,  that  these 
gates  would  have  been  removed,  that  a  bridge  would 
have  been  constructed  by  the  public  authorities,  and 
the  road  made  passable  for  public  travel  for  the  mile 
between  the  two  sections.  As  it  was,while  the  portion 
of  the  road  between  plaintiff  and  defendant  could  be 
used,  the  balance  of  the  road  for  some  distance  beyond 
was  obstructed  by  gates  or  ditches,  which  required 
travelers  to  go  onto  the  lands  of  adjacent  owners, 
away  from  the  claimed  highway;  and  such  had,  as  we 
understand  the  testimony,  been  its  condition  for  years 
prior  to  the  time  defendant  closed  it  up.  We  hold 
that  there  was  no  intention  to  dedicate,  and  no  act  of 
dedication  on  the  part  of  the  defendant.  State  v. 
Green^  41  low^a,  693. 

III.  It  is  contended,  that  the  defendant  signed  a 
petition  consenting  to  a  highway  over  the  disputed 
^ound,  and  it  is  said,  this  would  amount  to  evidence 
of  a  dedication.  It  appears,  that  defendant  did 
3  sign  such  a  paper.  If  this  was  done  as  an  inde- 
pendent act  on  his  part,  there  is  no  doubt  the 
case  should  have  gone  to  the  jury,  to  determine,  from 
all  the  evidence,  the  intent  of  the  defendant  as  to  dedi- 
cation.   The  evidence,  however,  was  uncontradicted 
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that  this  paper  was  obtained  from  the  defendant 
by  the  board  of  supervisors  of  Crawford  county, 
who,  in  connection  with  the  board  in  Shelby  county, 
were  endeavoring  to  get  all  the  parties  along  the 
county  line  to  sign  such  consent  petitions,  with  a 
view  on  the  part  of  said  boards  of  establishing  a  road 
along  said  line  and  putting  in  bridges.  For  some 
reason,  which  does  not  appear  in  this  record,  nothing 
was  ever  done  towards  the  consummation  of  the 
project,  other  than  obtaining  and  filing  some  of  these 
consent  petitions.  There  is  not  the  slightest  ground 
for  claiming  that,  independent  of  the  action  of  other 
landowners  along  said  county  line,  the  defendant  ever 
expected  to  give  the  land  for  road  purposes.  He  might 
well  be  willing  so  to  do,  if  assured  of  a  road  clear 
along  the  county  line;  and,  so  far  as  appears,  such  was 
the  theory  on  which  such  paper  was  signed.  There- 
fore, it  not  having  been  acted  upon,  and  the  con- 
templated measure  not  having  been  carried  out,  his 
signing  that  paper  cannot  be  treated  as  any  evidence 
of  an  intention  on  his  part  to  dedicate  the  land  to  the 
public  for  highway  purposes. 

IV.  The  plaintiff  claims  the  court  erred  in  ruling 
out  evidence  as  to  the  difference  in  value  of  the  land 
before  and  since  the  obstruction  of  the  claimed  high- 
way.   Plaintiff  claims  that  he  had  a  right  to 

4  show  this;  also,  the  difference  in  rental  value. 
As  we  find  that  a  verdict  was  properly  directed 
for  the  defendant  because  there  was  no  highway  as 
claimed,  there  could  have  been  no  prejudice  in  reject- 
ing the  offered  evidence,  even  if  it  called  for  a  proper 
measure  of  damages, — a  question  we  do  not  decide. 

V.  Other  errors  are  claimed  in  the  rulings  of  the 
court  rejecting  evidence  offered  by  the  plaintiff.  We 
have  examined  each  of  them,  and,  while  we  think 
some  of  the  proposed  evidence  might  properly  have 
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been  received,  we  do  not  think  that  the  errors  in  this 
respect   were    prejudicial.    The   judgment  below  is 

AFFIRMED. 


W.  T.  GiLOHBiST  V,  J.  H.  MoGhee,  Sheriff,  Appellant. 

MortiTftfires:    dbsobiption.    A  description  of  a  chattel  in  a  mortgage 
as  "one  pair  wagon  scales,"  in  a  designated  village,  is  insufficient. 

Granqeb,  J.,  dissenting. 

Appeal  from  Allamakee  District   CouH, — Hon.  A.  N.- 
HoBSON,  Judge. 

Saturday,  May  23, 1896. 

Action  to  recover  specific  personal  property. 
Judgment  for  plaintiff  and  the  defendant  appealed. — 
Reversed. 

D.  J.  Murphy  for  appellant. 

Dayton  &  Dayton  for  appellee. 

Granger,  J. — The  defendant  sheriff  seized,  by  vir- 
tue of  an  execution,  certain  personal  property  as 
belonging  to  B.  F.  Boomer.  Plaintiff,  having  a  mort- 
gage thereon,  brings  this  action,  attaching  to  his  peti- 
tion, as  an  exhibit  the  mortgage.  To  the  petition 
there  was  a  demurrer,  which  the  court  overruled, 
from  which  ruling  the  appeal  is  taken.  The  only 
question  presented  is  as  to  the  suflSciency  of  the 
description  in  the  mortgage,  which  is  as  follows: 
"One  bay  mare  about  six  years  old,  one  sorrel  mare 
about  six  years  old,  one  double  buggy,  one  set  bob 
sleighs,  one  wagon,  one  pair  wagon  scales  in  Water- 
ville,  Iowa,  one  pair  small  scales,  three  cutters,  etc., 
and  one  set  of  harness,  one  red  and  white  cow."  It  is 
not  claimed  that  the  description  is  insuflBcient,  except 


May  1896]  Gilchkist  v.  McGhbe.  609 

as  to  the  "one  pair  wagon  scales  in  Waterville,  Iowa." 
The  rule  is:  "That  description  which  will  enable 
.third  persons,  aided  by  inquiries  which  the  instrument 
indicates  and  directs,  to  identify  the  property,  is  suf- 
ficient." Smith  r.  McLean,  24  Iowa,  322.  In  Yant  v. 
Harvey,  55  Iowa,  421  (7  N.  W.  Rep.  675),  it  is  said: 
"When  the  description  in  a  chattel  mortgage  is  cor- 
rect as  far  as  it  goes,  but  fails  fully  to  point  out  and 
identify  the  property  intended  to  be  conveyed,  a  sub- 
sequent purchaser  or  incumbrancer  is  bound  to  make 
every  inquiry  which  the  instrument  itself  could  rea- 
sonably be  deemed  to  suggest."  Under  these  rules  of 
long  standing  there  have  been  many  holdings,  and 
different  conclusions  have  been  reached  upon  facts 
differing  but  slightly;  and  such  difference  in  facts  may 
properly  justify  different  conclusions.  Applying  the 
rules  to  this  case,  aided  by  cases  in  which  they  have 
been  applied,  a  majority  of  this  court  think  the 
description  as  to  the  wagon  scales  insufficient.  The 
writer  thinks,  in  view  of  the  character  of  the  imple- 
ment, and  the  manner  of  its  use,  that  the  description 
would  have  guided  an  inquirer  so  as  to  have  identi- 
fied the  scales.  Following  the  conclusion  of  the 
majority,  the  judgment  must  be  reveesbd. 
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John  Erusha,  et  aL,  v.  Joseph  Tomash,  Administrator, 

Appellant. 

E?ideiice:    interpreting  foreign  language.    On  an  issue  tried 
by  the  court  as  to  whether  certain  indorsements  in  the  Bohemian ' 

2  language  on  a  note  were  there  before  the  payee's  death,  it  was 
competent  for  a  witness  who  was  familiar  with  that  language  to 
read  and  interpret  the  indorsements. 

Admissibility  and  weight.  Material  evidence  given  on  direct 
examination  that  a  given  drawer  was  kept  locked  from  the  death 
1  of  the  witness*  father  until  the  examination  of  papers  taken 
from  such  drawer,  should  not  be  stricken  out  because  the  witness 
testifies  on  cross-examination  that  he  never  inspected  the  drawer 
to  ascertain  if  it  was  locked,  and  did  not  know  who  had  the  key, 
and  that  he  was  not  at  the  Iiouse  part  of  the  time  between  his 
father's  death  and  such  examination.  While  this  cross-examina- 
tion goes  to  the  weight  it  does  not  affect  the  admissibility  of  the 
record  in  chief. 

Personal  transactions  with  decedent.    In  an  action  against 
an  administrator  to  recover  back  money  alleged  to  have  been 

3  overpaid  the  administrator,  on  a  note  made  to  his  decedent  by  a 
husband  and  wife,  the  wife  may  testify  that  she  was  present  when 
her  husband  paid  his  money  to  decedent,  and  that  decedent  then 
directed  him  to  indorse  the  payme^^t.  Theprobition  of  Code  3639, 
applies  to  transactions,  only,  in  which  the  witness  tak*>s  part. 

HarmlesH  Error.    Error  in  permitting  a  party  to  an  action  against  an 

4  administrator  to  testify  that  she  made  an  indorsement  on  a  note 
from  her  and  her  husband  to  the  intestate,  is  harmless  where  there 
is  competent  and  uncontradicted  evidence  that  the  amount  of  the 
indorsement  was  paid  to  the  intestate. 

Appeal  from  Johnson  District  Court. — Hon.  S.  H.  Faie- 
ALL,  Judge, 

Saturday,  May  23,  1896. 

Peoobeding  in  probate  for  an  order  for  the  return 
of  money  alleged  to  have  been  paid  by  mistake.  There 
was  a  trial  by  the  court,  a  finding  in  favor  of  the 
plaintiffs,  and  an  order  that  the  defendant  pay  to  the 
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plaintiffs  the  amount  in  controversy.    The  defendant 
appeals. — Affirmed. 

Ranck  &  Wade  for  appellant. 

F.  J.Horak  and  Joe  A.  Edwards  for  appellees. 

Robinson,  J. — On    the   thirtieth  day  of   March, 
1887,  the  plaintiffs,  John  Erusha  and  Frances,  his  wife, 
made  and  delivered  to  Charles  Tomash  their  prom- 
issory note,  in  writing,  for  the  sum  of  three  thousand 
five  hundred  dollars,  with  interest,  payable  two  years 
after  its  date.    Tomash  died  on  the  twelfth  day  of 
February,  1892.    The  defendant  was  appointed  admin- 
istrator of  his  estate,  and  qualified  and  is  acting  as 
such.    It  is  claimed  by  the  plaintiffs  that,  prior  to  the 
death  of  Tomash,  several  payments  were  made  and 
indorsed  on  the  note.    After  his  death,  the  note  passed 
into  the  possession  of  the  defendant,  and  on  the  twenty- 
fifth  day  of  February,  1892,  the  plaintiffs  paid  to  him, 
as  the  balance  due  on  it,  the  sum  of  two  thousand 
seven  hundred  and  thirty-one  dollars.    They  claim 
that,  by  mistake,  they  paid  three  hundred  and  twenty- 
two  dollars  and  fifty  cents  more  than  the  amount  really 
due,  and  ask  that  an  order  to  repay  to  them  that  sum 
be  made.    If  the  indorsements  of  payments  made  on 
the  note  are  correct,  then  it  appears  that  the  claims 
of  the  plaintiffs  are  well  founded.    But  some  of  the 
indorsements  which  purport  to  have  been  made  before 
the  death  of  Tomash  were  not  in  his  handwriting,  and 
the  controversy  is  in  regard  to  the  sums  of  money  paid 
to  him. 

I.  For  the  purpose  of  showing  that  the  note, 
when  it  was  received  by  the  defendant,  bore  the  same 
indorsements  that  it  did  before  the  death  of  Tomash, 
his  son  Charles  testified  for  the  plaintiffs  that  he  was 
at  his  father's  house  every  day  from  the  time  of  his 
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death  until  three  days  after  the  funeral;  that  he  was 
present  when  his  father's  papers  were  examined  by 
several  members  of  the  family,  and  found  them  in  a 
paper  box  in  the   wardrobe   drawer  in  the  apart- 
ment his  father  had   occupied  as  a  sleeping  room; 
that  the  note  was  kept  by  his  father  in  that  box;  that 
there  was  a  key  to  the  drawer;  and  that  it  was  kept  ' 
locked  from  the  time  his  father  died  until  the  papers 
were  examined  as  stated.    On  cross-examina- 
1         tion  he  stated  that   he  never  inspected   the 
drawer  at  any  time  to  ascertain  if  it  was  locked; 
that  he  did  not  know  who  had  the  key  to  it;  and  that 
he  was  not  at  the  house  on  some  of  the  days  between 
the  death  of  his  father  and  the  examination  of  the 
papers,  which  occurred  about  a  week  later.    There- 
upon the  defendant  moved  to  strike  out  his  testimony 
that  the  drawer  was  locked  all  the  time  from  the 
death  of  his  father  until  the  examination  was  made, 
but  the  motion  was  overruled,  and  of  that  ruling  the 
appellant  complains.    Whether  the  drawer  was  locked 
as  claimed  was  a  question  of  fact,  concerning  which 
any  witness  having  knowledge  could  testify;  and  tes- 
timony that  it  was  locked  at  a  specified  time  was  not 
open  to  objection  that  it  was  a  conclusion  which 
could  be  drawn  only  from   facts   which   should   be 
shown.    When  the  witness  in  question  testified  as  he 
did  on  cross-examination,  the  value  of  his  direct  testi- 
mony on  the  same  subject^was  much  impaired,  but 
that  was  not  a  suflBcient  reason  for  striking  it  out. 
It  was  the  province  of  the  court,  trying,  as  it  was, 
the  questions  of  fact,  to  give  to  his  testimony  only  the 
credit  to  which  it  was  entitled,  and  we  must  presume 
that  no  more  than  that  was  given. 

II.  It  appears  that  all  the  indorsements  now  on  the 
note,  excepting  the  one  which  shows  the  payment 
made  to  the  defendant,  were  on  the  note  when  it  was 
examined  by  the  son  Charles  and  others,  as  stated; 
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but  two  of  the  indorsements  were  written  in  the 
Bohemian  language,  and  a  witness  conversant 

2  with  that  language  was  permitted  to  read  and 
interpret  those  indorsements.    Objection  to  his 

doing  so  was  made,  on  the  ground  that  it  was  incom- 
petent and  immaterial,  and  that  the  court  would  take 
judicial  notice  of  what  the  indorsements  were.  The 
courts  of  this  state  are  not  required  to  know  the  Bohe- 
mian language,  and  when  the  judge  of  a  court  is  not 
sufficiently  familiar  with  it,  the  aid  of  some  one  who 
is  must  necessarily  be  obtained  when  there  is  occason 
to  interpret  it.  In  this  case,  the  interpreter  merely 
stated  in  the  English  language  what  the  indorsements 
were  in  the  Bohemian,  and  the  court  gave  to  it  the 
proper  legal  effect.  We  do  not  find  any  error  in  what 
was  thus  done. 

III.  The  plaintiff,  Mrs'.  Erusha,  was  permitted  to 
testify  that  on  one  occasion  she  went  with  her  hus- 
band to  the  house  of  the  decedent,  during  his  lifetime, 
and  saw  her  husband  pay  to  Tomash  two  hundred  dol- 
lars on  the  note;  that  Tomash  then  handed  to  her 
husband  the  note  and  a  pencil,  and  told  him  to 

3  indorse  the  payment  on  the  note;  and  that  he 
did  so.    Mrs.  Erusha  also  testified  to  four  or 

five  other  transactions  of  the  same  character,  and  that 
on  each  occasion  but  one  her  husband  indorsed  on  the 
note  the  payment  he  made,  at  the  request  of  Tomash, 
and  that  at  one  time  she  made  the  indorsement,  at 
Tomash 's  request.  She  also  testified  that  a  verbal 
agreement  was  made  to  reduce  the  rate  of  interest, 
and  that  when  the  last  payment  to  Tomash  was  made, 
a  short  time  before  his  death,  he  stated  that  but  two 
thousand  three  hundred  dollars  remained  unpaid.  She 
also  stated  that  none  of  the  money  paid  belonged  to  her. 
The  defendant  objected  to  this  testimony,  and  moved 
to  strike  it  from  the  record,  on  the  ground  that  it 
related  to  personal  transactions  between  herself 
Vol.  98  Ia~33 
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and  the  decedent;  but  the  objections  and  motion 
were  overruled,  and  of  that  ruling  the  appellant 
complains.  Section  3639  of  the  Code  provides 
that  "no  party  to  any  action  or  proceeding, 
*  *  *  and  no  husband  or  wife  of  any  said  party  or 
person,  shall  be  examined  as  a  witness  in  regard  to 
any  personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  commencement  of 
such  examination,  deceased,  *  ♦  *  against  the 
executor,  administrator,  *  *  *  of  such  deceased 
person.  *  *  *"  The  witness,  Mrs.  Erusha,  is  a 
party  to  this  proceeding,  and  the  wife  of  her  co-plaint- 
iff, and  therefore  should  not  have  been  permitted  to 
testify  to  any  personal  transaction  or  communication 
between  herself  and  the  decedent.  The  appellant 
insists  that  her  testimony,  to  which  we  have  referred, 
was  of  that  character.  But  the  statute  does  not  pro- 
hibit the  testimony  of  a  party,  nor  of  the  husband  or 
wife  of  a  party,  in  regard  to  transactions  and  conmiu- 
nications  in  which  the  witness  took  no  part.  Johnson 
V.  Johnson,  52  Iowa,  589  (3  N.  W.  Rep.  661);  Lines  v. 
Lines,  54  Iowa,  600  (7  N.  W.  Rep.  87);  Smith  v.  James, 
72  Iowa,  517  (34  N.  W.  Rep.  309).  The  rule  announced 
in  Auchantpangh  v.  Schmidt,  72  Iowa,  656  (34  N.  W. 
Rep.  460),  was,  on  a  subsequent  appeal  in  the  same 
case,  held  to  be  erroneous.  77  Iowa,  17  (41  N.  W.  Rep. 
472).  Tho  facts  upon  which  Cochrane  v.  Breckenridge, 
75  lowii,  214  (39  K  W.  Rep,  274),  was  determined, 
are  not  set  out  with  suflBcient  fullness  to  show  that 
the  conclusion  reached  is  applicable  to  this  case. 
Both  husband  and  wife,  we  must  presume, 
took  part  in  the  transaction  there  in  controversy. 
Other  cases  cited  by  the  appellant  have  been  exam- 
ined, but  have  not  been  found  to  have  any  direct  rela- 
tion to  the  question  involved  in  this  case.  Mrs. 
Erusha  states  that  she  did  not  take  any  part  in  the 
conversation  of  which  she  testified,  nor  in  any  of  the 
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transactions  which  she  described,  excepting  on  the 
occasion  when  she  indorsed  the  payment  at  the  request 
of  Tomash.  The  fact  that  a  person  is  interested  in 
the  subject-matter  of  a  conversation  or  transaction, 
does  not,  alone,  disqualify  him,  under  the  statute,  to 
testify  in  regard  to  it.  He  is  incompetent  only  when 
he  took  part  in  it.  In  this  case  Mrs.  Erusha  was  inter- 
ested in  the  payments,  although  the  money  paid  did 
not  belong  to  her.  She  was  liable  on  the  note,  and  thus 
was  interested  in  reducing  the  amount  due  upon  it; 
and  it  may  be,  that  there  is  as  much  reason,  aside 
from  the  satute,  for  excluding  her  testimony,  as  there 
was  for  rejecting  that  of  her  husband.  But  the  testi- 
mony she  gave,  with  one  exception,  was  not  within 
the  terms  of  the  statute,  and  we  are  not  authorized  to 
extend  its  scope.  Johnson  v.  Johnson,  52  Iowa,  590 
(3  N.  W.  Rep.  661);  Bellows  v.  Litchfield,  83  Iowa,  43 

(48  N.  W.  Rep.  1062).  The  exception  men- 
4         tioned,  is  that  part  of  the  testimony  which 

referred  to  the  indorsement  which  she  made 
at  the  request  of  Tomash.  That  was  in  the  nature  of 
a  personal  transaction  with  him,  and  her  testimony  in 
regard  to  it  should  not  have  been  received.  But  she 
testified  to  the  payment  of  the  money,  which  was  rep- 
resented by  the  indorsement.  That  testimony  was  not 
contradicted,  and  it  related  to  a  conversation  and 
transaction  in  which  she  did  not  take  part.  She  was 
not  asked  to  make  the  indorsement  until  after  the 
payment  had  been  made.  No  prejudice  could  have 
resulted  from  the  error.  The  mistake  in  paying  more 
than  the  amount  due,  is  clearly  shown.  We  are  satis- 
fied that  justice  was  done  by  the  order  of  the  district 
court,  and  it  is  affirmed. 
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Elizabeth  Davis,  et  aL,  Appellants,  v.  Jacob  Miller, 
et  al.,  Appellees,  Edward  M.  Morris,  Appellant. 

Cancellation  of  Deed:  evidence:  Undue  injlu^nce.  In  an  action  for 
cancellation  of  a  deed  from  a  mother  to  her  son,  made  eleven  days 
before  her  death,  on  the  ground  of  undue  influence,  defendant 
claimed  it  was  given  in  pursuance  of  an  agreement  to  do  so  if  he 
made  a  home  for  her,  took  care  of  her,  and  paid  certain  sums  of 
money  to  each  of  the  plaintiffs  and  one  of  the  defendants.  While 
there  was  evidence  for  plaintiff  that  defendant,  by  threats  of 
taking  his  own  life  (which  he  denied),  and  liarsli  treatment, 
induced  her  to  make  the  deed,  it  was  their  own  testimony,  and 
only  suflQcient  to  place  on  defendant  the  burden  of  proving  that 
the  deed  was  valid.  Disinterested  witnesses  testified  for  defend- 
ant that  his  mother  offered  to  give  liim  the  farm  if  he  would  live 
with  and  take  care  of  her.  The  evidence  showed  that  to  accept 
her  offer  he  got  a  release  from  a  contract  of  hiring,  made  a  home 
for  her,  and  treated  her  well,  and  supplied  her  needs;  that  she  kept 
house  when  able,  and  that,  when  unable  he  hired  help;  that  they 
used  dairy  products  and  poultry  to  support  the  family,  and  that 
he  took  the  farm  products;  that  he  paid  two  of  the  plaintiffs  the 
amount  specified,  and  offered  to  pay  the  others.  BeiU,  that  the 
deed  was  valid. 

Appeal  fro7n  Greene  District  Court -Ho^,  Z.  A.  Church, 

Judge. 

Saturday,  May  23,  1896. 

Action  in  equity  to  have  canceled  a  conveyance 
of  real  estate,  for  the  partition  of  the  real  estate,  and 
for  other  relief.  There  was  a  hearing  on  the  merits, 
and  a  decree  in  favor  of  the  defendant,  Jacob  Miller. 
The  plaintiffs  and  the  defendant,  Edward  Morris,  appeal. 
— Affirmed. 

Shortley  &  Harpel  and  Rose  (&  Ilenderson  for 
appellants. 

Russell  &  Tolliver  for  appellees. 
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Robinson,  J. — Rebecca  Ganoe,  a  widow,  died, 
intestate,  in  April,  1894,  and  left,  as  her  only  heirs, 
one  son,  four  daughters,  and  two  grandsons,  who  are 
the  sons  of  a  daughter  who  died  before  her  mother. 
Two  daughters,  Elizabeth  Davis  and  Lottie  Keenan, 
and  their  husbands,  and  one  grandson,  Frederick  0. 
Morris,  are  parties  plaintiff;  and  the  son,  Jacob  Miller, 
the  daughters  Olive  Collins  and  Rebecca  Morris,  and 
their  husbands,  and  the  grandson  Edward  Morris,  are 
parties  defendant.  Mrs.  Ganoe,  during  her  lifetime, 
owned  one  hundred  and  twenty  acres  of  laud,  which 
she  conveyed  to  her  son,  Jacob  Miller,*  eleven  days 
before  her  death.  The  consideration  for  the  convey- 
ance stated  in  the  deed  was  six  hundred  dollars.  She 
had  been  married  three  times,  and  her  last  husband, 
John  Ganoe,  died  in  the  year  1887.  A  short  time  after 
his  death,  she  and  Jacob  commenced  living  together, 
and  built  a  house  on  the  land  in  question,  and  made 
it  their  home  until  she  died.  The  plaintiffs  claim 
that,  when  the  deed  was  executed,  Mrs.  Ganoe  was 
very  weak  mentally  and  physically,  in  consequence  of 
age  and  sickness;  that  she  could  not  understand  the 
nature  and  effect  of  the  deed;  that  she  was  wholly 
under  the  influence  and  control  of  her  son;  that  he  had 
threatened  in  her  presence  to  take  his  own  life  if 
she  did  not  convey  the  land  to  him;  that  she  signed 
the  deed  at  his  solicitation,  and  because  of  his 
undue  influence  over  her;  that  the  consideration 
recited  in  the  deed  was  not  paid,  and  that  he  did  not 
intend  to  pay  it;  and  that  it  was  grossly  inadequate  as 
a  consideration  for  the  land.  The  defendant.  Miller, 
denies  that  his  mother  was  not  competent  to  execute 
the  deed  at  the  time  it  was  given;  that  he  exercised 
any  influence  over  her  to  obtain  it;  and  that  the  deed 
is  invalid.  He  claims  that  it  was  executed  pursuant 
to    a   verbal    agreement    between    himself    and  his 
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• 
mother,  made  after  the  death  of  Ganoe,  by  virtue  of 
which  he  agreed  to  live  with  and  provide  for,  and 
take  care  of  her  while  she  should  live,  and  pay  to 
each  of  his  sisters,  Elizabeth  and  Olive,  one  hundred 
and  thirty  dollars,  and  a  like  sum  to  the  two  grand- 
sons, after  the  death  of  his  mother;  that  he  has  per- 
formed the  agreement  on  his  part,  excepting  to  pay 
to  the  grandsons  the  sums  to  which  they  are  entitled; 
and  that  he  is  ready  to  make  payment  of  those  sums 
at  any  time.  The  defendants,  Rebecca  and  Albert 
Morris,  and  Olive  Collins,  disclaim  any  interest  in  this 
action.  Frederick  0.  Morris,  a  minor,  appears  by  his 
next  friend,  and  Edward  Morris,  also  a  minor,  appears 
by  a  guardian  ad  litem,  who  has  filed  a  general  denial. 
The  district  court  found  that  the  deed  of  the  mother 
to  the  son  was  valid,  and  decreed  the  title  to  the 
premises  in  dispute  to  be  quieted  in  him. 

The  evidence  for  the  plaintiffs  tends  to  support 
their  claims  in  some  respects.  The  two  sisters,  Rebecca 
and  Lottie,  testify  in  their  own  behalf,  and,  if  their 
testimony  is  to  be  taken  as  true,  Jacob  was  guilty  of 
cruelty  to  his  mother,  and  neglected  her,  and  was  indif- 
ferent to  her  welfare  in  many  ways  while  they  were 
living  together.  They  are  corroborated  to  some  extent 
by  other  witnesses,  but  they  testify  most  strongly 
against  their  brother.  Some  of  their  testimony,  espe- 
cially a  part  of  that  given  by  Mrs.  Davis,  is  clearly 
incompetent,  and  appears  to  be  strongly  colored  by 
self-interest.  Mrs.  Keenan  says  that  on  one  occasion 
she  found  a  bottle  of  laudanum  in  her  mother's  room, 
and  was  told  by  her  that  she  had  hidden  it  because 
Jacob  had  threatened  to  take  it  if  she  did  not  convey 
the  farm  to  him.  Another  witness  tells  of  finding 
Jacob  locked  up  in  a  room  with  a  butcher's  knife,  and 
there  is  testimony  to  the  effect  that  the  mother  was 
alarmed  by  these  incidents.  It  is  shown  that  she  kept 
house  for  her  son,  and  milked  the  cows;  and  there  is 
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testimony  to  the  effect  that  he  refused  to  milk  the 
cows,  and  would  not  haul  water  for  her,  and  that  he 
cursed  her;  that  he  would  not  furnish  her  help  in  the 
house  when  she  was  unable  to  do  the  work  alone,  and 
that  he  annoyed  her  by  swearing  about  his  sister's 
small  children  when  they  visited  her;  that  she  stood  in 
fear  of  him,  and  that  she  was  unwell  for  some  time 
before  her  death;  also,  that  she  had  said  she  should 
not  dispose  of  her  property  to  any  of  her  children.  It 
is  shown  that  the  products  of  the  cows  and  poultry 
were  used  in'the  support  of  the  family,  and  that  Jacob 
had  what  was  grown  on  the  farm. 

It  may  be  conceded,  that  the  evidence  on  the  part 
of  the  plaintiffs  was  sufficient  to  place  upon  Miller 
the  burden  of  proving  that  the  deed  was  valid.  This, 
we  think,  he  has  done.  He  has  shown,  by  disinter- 
ested witnesses,  that  his  mother  offered  to  give  him 
the  farm  if  he  would  live  with,  and  take  care  of  her. 
At  that  time  he  was  under  contract  to  work  for 
another,  but  he  obtained  a  release  from  the  contract, 
and  at  once  proceeded  to  make  a  home  for  his  mother. 
He  treated  her  well,  and  furnished  what  she  needed, 
although  she  worked  when  she  was  able  to  do  so. 
When  she  was  unable  to  work,  he  employed  girls  to 
help  her.  He  sometimes  used  profane  language,  but 
his  sisters  did  the  same,  and  it  does  not  appear  that, 
the  mother  was  annoyed  by  it.  He  gave  to  Mrs. 
Davis,  property  to  the  value  of  one  hundred  and  thirty 
dollars,  and  as  much  more  to  Mrs.  Collins.  There  is 
some  dispute  as  to  the  reason  which  caused  him  to  do 
so,  but  the  preponderance  of  the  evidence  sustains  his 
claims  with  regard  to  it.  It  appears  that  the  mother 
and  her  husband,  Ganoe,  supposed  that  the  children 
by  her  first  marriage  were  entitled  to  a  share  of  the 
land,  although  her  first  husband  never  had  any  interest 
in  it;  and  accordingly,  Ganoe  had  paid  to  Lottie  anu 
Rebecca  one  hundred  and  thirty  dollars  each,  for  their 
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claim  to  the  land;  and,  in  order  that  all  the  heirs 
might  be  treated  alike,  property  was  given  to 
Elizabeth  and  Olive,  as  stated.  The  mother  was 
seventy  years  of  age  at  the  time  of  her  death, 
and  her  mind  was  sound.  Although  unedu- 
cated, her  judgment  was  good,  and  she  was 
careful  in  business  matters.  The  testimony  for  the 
plaintiffs  does  not  show  that  she  was  not  mentally 
competent  to  execute  the  deed,  and  the  testimony  for 
Miller  shows  clearly  that  she  was  competent.  On  the 
day  the  deed  was  executed,  the  mother  and  her  son 
went  to  Rippey,  and  she  acknowledged  it  before  a 
notary  public,  who  testifies  that  her  "mental  condi- 
tion was  all  right."  Others  saw  her  about  the  same 
time,  and  testify  to  the  same  effect.  Several  disin- 
terested witnesses,  including  Mrs.  Collins  and  Mr. 
Morris,  testify  to  declarations  made  by  the  mother, 
which  were,  in  substance,  that  she  intended  that  her 
son  should  have  the  land,  and  on  one  or  more  occa- 
sions she  had  inquired  of  friends  what  she  had  better 
do  to  secure  it  to  him.  He  denies  the  alleged  threats 
to  take  his  own  life,  and,  if  they  were  ever  made,  they 
did  not  have  any  effect  upon  the  mother  in  executing 
the  deed.  We  are  of  the  opinion  that  it  was  made  to 
perform  her  agreement  with  her  son,  and  pursuant 
to  a  fully-considered  and  settled  purpose.  It  was 
not  necessary  that  the  consideration  given  for  the 
deed  be  a  valuable  one.  The  land  belonged  to  the 
mother,  and  she  had  the  right  to  convey  it  to  her  son 
without  consideration.  The  decree  of  the  district 
court  appears  to  be  right,  and  it  is  affirmed. 
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E.  E.  Taylor  v.  The  State  Insurance  Company, 
Appellant. 


08    6211 

Principal  and  Agent:    insurance:    Notice,    Where  the  powers  of  an  {^^1 

1  insurance  agent  are  limited  to  making  contracts  of  insurance,  and  1 126  ^i 
receiving  policies,  he  has  no  power,  rtfter  he  has  issued  a  policy,  L||  ^ 
to  permit  insured  to  take  additional  insurance,  and  thus  to  waive 

2  a  provision  of  the  policy  that  the  taking  of  such  insurance,  with- 
out the  written  consent  of  the  company,  will  render  the  policy 

4  void. 

Same.  That  the  agent  verbally  permitted  such  additional  insurance 
after  issuing  the  policy,  and  the  company  did  not  cancel  the  pol- 
icy afterwards,  does  not  estop  it  to  insist  upon  said  provision  of 
the  policy,  where  the  verbal  permission  was  given  without  its 
knowledge. 

Correction  of  policy:    Reformation,    An  insurance  agent  author- 

1  ized  to  make  contracts  of  insurance  may,  during  the  continuance 

2  of  his  agency,  at  any  time,  even  after  loss,  correct  a  policy  issued 
by  him  by  inserting  property  included  in  the  original  contract,  but 
omitted  from  the  policy  by  mistake;  and  such  correction  dispenses 
with  the  need  of  a  correction  by  the  court. 

Plea  and  Pr^^f :  waiver.  In  an  action  on  a  fire  policy,  where  the 
petition  averred  notice  and  proof  of  loss,  accompanied  by  the  afla- 

5  davit  required,  copies  of  which  were  attached  as  exhibits,  and  the 
answer  admitted  that  the  papers  thus  set  out  were  received,  their 
delivery  was  established  without  putting  them  formally  in  evi- 
dence. 

KiNNB,  J.,  took  no  part. 

Appeal  from   Tama  District  Court. —  Hon.  John  R. 
Caldwell,  Judge. 

Monday,  May  25, 1896. 

Action  at  law  upon  a  policy  of  insurance,  to 
recover  for  a  loss  alleged  to  have  been  covered  by  it. 
There  was  a  trial  on  the  merits,  which  resulted  in  a 
verdict  for  the  plaintiff,  by  direction  of  the  court,  and 
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a   judgment   for  the  amount  of   the  verdict.    The 
defendant  appeals. — Reversed. 

0.  B.  Ayres  and  J.  W.  Willett  for  appellant. 

Struble  <&  Stiger  for  appellee. 

Robinson,  J.— On  the  tenth  day  of  April,  1893,  the 
defendant  issued  to  the  plaintiff  a  policy  of  insurance 
against  loss  or  damage  by  fire  to  the  amount  of  three 
thousand  dollars,  of  which  one  thousand  five  hundred 
dollars  were  on  his  brick  building,  and  three  hundred 
dollars  on  his  postoflBce  and  oflBce  furniture  and  appur- 
tenances. The  remainder  was  on  property  described 
as  follows:  "His  type,  cases,  stands,  plates,  imposing 
stones,  rollers,  printing  papers,  and  all  other  materials 
not  more  hazardous,  usual  to  a  country  print- 
ing office,  including  one  steam  engine  and 
1  boiler  contained  therein."  The  policy  contained 

the  following  provisions:  "No  officer,  agent,  or 
representative  of  this  company  shall  be  held  to  have 
waived  any  of  the  terms  or  conditions  of  this  policy 
unless  such  waiver  shall  be  indorsed  hereon  in  writ- 
ing." And,  "if,  without  written  consent  hereon,  * 
*  *  there  is  any  prior  or  subsequent  insurance,  valid 
or  invalid,  *  *  *  then  *  *  *  this  policy  shall 
be  void."  Also,  "this  policy  is  made  and  accepted 
upon  the  above  express  conditions,  and  no  part  of  this 
contract  can  be  waived  except  in  writing,  signed  by 
the  secretary  of  the  company."  The  contract  of 
insurance  had  been  made  by  the  plaintiff  with  a  local 
recording  agent  of  the  defendant,  named  Bowen.  On 
the .  day  of  the  fire,  or,  at  latest,  the  next  day,  the 
plaintiff  discovered  that  the  word  "presses"  was  not 
used  in  the  description  of  the  property  insured, 
and  spoke  to  Bowen  in  regard  to  it.  Bowen 
said     it     was     omitted     by     mistake,    took     the 
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policy  to  his  oflBce,  inserted  the  words  "presses" 
after  the  word  "his,"  making  the  description 
read  "on  his  presses,  type,"  etc.,  and  returned  the 
policy  to  the  plaintiff.  On  the  thirtieth  day  of  March, 
1894,  during  the  term  of  the  policy,  the  property 
insured,  with  some  exceptions  of  minor  importance, 
was  destroyed  by  fire.  In  due  time,  the  plaintiff  sent 
to  the  defendant  a  notice,  accompanied  by  an  aflBdavit, 
showing  the  loss.  The  defendant  having  failed  to  pay 
it,  this  action  was  commenced  to  enforce  payment. 
The  answer  of  the  defendant  contains  a  general  denial 
of  every  allegation  of  the  petition  not  admitted,  and 
pleads  as  aflBrmative  defenses  that  the  policy  it  issued 
was  altered  without  authority,  by  inserting  the  word 
"presses"  in  the  description  of  the  property  insured, 
and  that,  after  the  policy  was  issued,  additional  insur- 
ance, in  the  sum  of  one  thousand  dollars,  was  obtained 
of  the  Farmers'  Insurance  Company  of  Cedar  Rapids, 
without  the  written  consent  of  the  defendant.  The 
plaintiff,  in  his  reply,  admits  the  alteration  in  the 
policy,  but  avers  that  it  was  made  to  express  the  con- 
tract actually  entered  into  by  the  parties.  He  also 
admits  the  additional  insurance,  but  he  alleges  that  it 
was  taken  by  and  with  the  consent  of  the  defendant; 
that  it  had  full  knowledge  of  it,  but  did  not  object  to 
it;  and  that  it  waived  the  conditions  of  the  policy 
respecting  subsequent  insurance.  The  verdict  and 
judgment  were  for  three  thousand  and  seventy-five 
ioUars,  besides  costs. 

I.  The  question  of  chief  importance  in  this  case 
is,  what  were  the  powers  and  duties  of  the  agent. 
Bo  wen?  It  appears  that  he  had  an  agreement  in 
writing  with  the  defendant,  which  was  not,  however, 
introduced  in  evidence;  hence  his  authority  and 
2  duty  to  act  for  the  defendant  must  be  deter- 
mined from  what  he  says  in  regard  to  it,  and  the 
policy  in  suit.    Whatever  his  powers  were  with  respect 


524  Taylor  v.  State  Iksueanoe  Co.  [98  Iowa 

to  completed  contracts  of  insurance,  it  is  clear 
that  he  was  duly  authorized  to  make  contracts  of 
insurance,  and  to  issue  policies,  in  the  name  of  the 
defendant,  on  property  like  that  in  controversy.  His 
right  to  have  included  the  presses  in  the  policy  when 
it  was  written  is  not  even  questioned.  It  is  shown 
without  conflict  in  the  evidence  that  he  and  the 
plaintiff  agreed  and  intended  to  include  the  presses  in 
the  policy,  and  that  they  were  only  omitted  by  mis- 
take. That  being  true,  the  writing  did  not  express 
the  real  agreement;  and,  since  Bowen  had  the  power 
to  express  that  agreement  in  writing  when  it  was 
made,  we  a^e  of  the  opinion  that  the  power  to  do  so 
was  not  ended  by  a  delivery  of  the  defective  policy, 
but  that  he  might  correct  it  while  his  agency  contin- 
ued. The  fact  that  the  property  was  destroyed  before 
the  correction  was  made  did  not  affect  his  right  to 
perfect  the  policy.  City  of  Davenport  v.  Peoria  Marine 
&  Fire  Insurance  Co,,  17  Iowa,  276;  Hubbard  v.  Insurance 
Co.,  33  Iowa,  325.  What  was  done  was  not  a  waiver 
of  any  condition  of  the  policy,  but  a  correction,  by  the 
duly-authorized  agent  of  the  defendant,  to  express  the 
true  contract.  The  evidence  tended  to  show  that  the 
plaintiff  and  Bowen  acted  in  perfect  good  faith  in 
making  it.  Since  the  policy  was  so  corrected,  there 
was  no  occasion  to  ask  a  court  of  equity  to  reform  it, 
and  it  may  be  treated  as  though  issued  in  its  present 
form.  The  authorities  cited  by  the  appellant  on  this 
branch  of  the  case  relate  chiefly  to  actions  on  policies 
which  contained  mistakes  which  had  not  been  cor- 
rected, and  are  not,  therefore,  applicable  to  the  ques- 
tion under  consideration. 

II.  Bowen  was  the  agent  of  both  the  defendant 
and  the  Farmers'  Insurance  Company  of  Cedar  Rap- 
ids. After  the  policy  in  suit  was  issued,  the  plaintiff 
applied  to  Bowen  for  additional  insurance,  in  the  sum 
of  one  thousand  dollars,  and  he  issued  a  policy  of  that 
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company  for  that  amount.  He  knew  of,  and,  as  we 
understand  the  record,  at  the  time  had  in  mind,  the 
policy  issued  by  the  defendant;  but,  so  far  as  is  shown, 
he  did  not  report  the  additional  insurance  to  the 

defendant,  and  written  consent  therefor  was  not 
3         indorsed  on  its  policy.    Unless  there  has  been 

a  waiver  of  the  conditions  of  the  policy  which 
required  such  an  indorsement,  the  taking  of  the  addi- 
tional insurance,  without  ib,  renders  the  policy  in  suit 
void,  for  it  is  admitted  that  the  policy  of  the  Farmers' 
Insurance  Company  was  valid.  It  is  undoubtedly 
true  that  the  conditions  could  have  been  waived,  or 
that  the  defendant  might  have  pursued  such  a  course 
with  respect  to  the  additional  insurance  as  to  be 
estopped  to  rely  upon  the  condition.  Whether  there 
has  been  a  waiver,  or  whether  there  has  been  an 
estoppel  upon  which  the  plaintiff  can  rely,  depends 
upon  the  powers  and  duties  of  Bowen  as  agent,  for  it 
is  not  claimed  that  any  other  person  representing  the 
defendant  had  any  actual  knowledge  of  the  additional 
insurance,  before  the  loss  occurred.  Bowen,  as  has 
been  stated,  was  a  recording  agent  of  the  defendant, 
with  power  to  bind  it  by  contracts  of  insurance, 
including  the  renewal  of  policies  which  were  about  to 
expire.  Any  knowledge  of  matters  affecting  property 
on  which  he  issued  policies,  which  he  had  at  the  time 
of  making  the  contract  of  insurance,  would,  in  law,  be 
possessed  by,  and  bind,  the  defendant.  He  had 
power,  in  contracting  for  insurance,  to  agree  for  the 
defendant  that  additional  insurance  in  other  com- 
panies might  be  carried;  and,  if  he  had  knowledge 
of  such  additional  insurance  when  he  entered  into  a 
contract  of  insurance,  the  defendant  might  be 
bound,  even  though  the  additional  insurance  was 
not  mentioned  in  the  policy  issued;  but  questions  of 
'that  character  and  authorities  respecting  them  are  not 
applicable   to    the    questions    presented    here.    The 
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evidencedoesnot  justify  the  claim  made  by  the  plaint- 
iff that  Bowen  was  the  general  agent  of  the  defendant, 
authorized  to  transact  all  of  its  business  at  the  town 
of  Traer,  where  he  resided,  with  power  to  change  and 
cancel  policies.  It  is  not  shown  that  it  was  his  duty 
to  supervise  risks  or  otherwise  act  for  the  defendant 
after  the  policy  was  issued.  His  authority  to  repre- 
sent the  defendant  in  making  a  contract  of  insurance 
appears  to  have  been  at  an  end  when  the  contract  was 
made  and  the  policy  was  delivered.  If,  as  in  this  case, 
a  mistake  which  he  might  correct  was  made,  the  policy 
might  be  returned  to  him  for  that  purpose,  but  the  cor- 
rection would  relate  back  to  the  original  delivery  of 
the  policy,  if  there  were  no  intervening  rights.  Thus, 
in  this  case,  the  policy  was  corrected  to  make  it  cover 
the  property  which  the  defendant  had  agreed  to  insure; 
but  as  there  was  no  agreement  when  the  policy  was 
issued,  so  far  as  the  evidence  shows,  to  permit  addi- 
tional insurance,  the  policy  could  not  be  corrected  to 
permit  it.     The  original  conditions  of  the  policy  with 

respect  to  that  must  prevail.  Those  provided 
4         expressly  that  additional  insurance  would  make 

the  policy  void  unless  written  consent  thereto 
should  be  indorsed  on  the  policy,  and  that  no  condi- 
tion of  the  policy  could  be  waived  except  in  writing 
signed  by  the  secretary.  We  need  not  determine 
whether  there  could  in  any  case  be  a  waiver  in  any 
other  manner  than  that  provided  by  the  policy;  but 
we  may  consider  the  conditions  with  the  testimony  of 
the  witnesses  submitted  to  us,  to  ascertain  the  powers 
of  Bowen.  The  entire  record  before  us  makes  the 
conclusion  unavoidable  that  he  was  not  author- 
ized to  act  for  the  defendant  in  waiving  any 
condition  of  the  policy,  and  that  the  evidence 
did  not  authorize  the  district  court  to  find  that 
notice  to  Bowen  of  the  additional  insurance,  was 
notice  to  the  defendant.    There  is  some  evidence  to 
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the  effect  that  Bowen  was  in  the  habit  of  contracting 
for  additional  insurance  aftel:  policies  were  issued. 
He  testified  in  regard  to  that  as  follows:  "After  a 
policy  was  issued,  if  indorsements  of  other  insurance 
are  desired,  I  would  attach  a  slip  to  that  effect  to  the 
policy,  and  send  a  duplicate  of  it  to  the  home  oflSce 
for  approval;  all  for  the  approval  of  the  home  oflSce. 
I  don't  think  I  ever  had  any  other  instance  of  grant- 
ing other  insurance  after  the  other  policy  was  writ- 
ten." The  witness  seems  to  have  meant  that  this  was 
the  only  case  in  which  additional  insurance  was 
desired  after  the  policy  was  issued,  but  that,  if  other 
cases  should  arise,  he  would  proceed  in  the  manner 
stated.  That  falls  short  of  showing  that  he  was 
authorized  to  bind  the  defendant,  after  its  policy  had 
been  issued,  by  agreeing,  verbally,  to  addititional 
insurance  in  another  company. 

The  appellee  has  called  our  attention  to  numerous 
authorities  which  are  said  to  support  his  claim  that 
the  defendant,  through  its  agent  Bowen,  had  notice 
of  the  additional  insurance,  and  waived  the  conditions 
of  the  policy  requiring  written  consent,  or  is  estopped, 
by  failing  to  cancel  the  policy,  to  insist  upon  the 
condition.  We  do  not  find  that  any  of  the  authori- 
ties cited  are  applicable  to  this  case.  Most,  if  not  all, 
of  them,  refer  to  knowledge  possessed  by  the  agent 
when  the  insurance  was  effected,  to  notices  given  to 
agents  whose  powers  and  duties  respecting  the  risks 
did  not  terminate  with*  the  delivery  of  the  policy,  or 
to  contracts  of  insurance  which  did  not  contain  the 
conditions  which  are  controlling  in  this  case.  In 
Hagan  v.  Insurance  Co.,  81  Iowa,  321  (46  N.  W.  Rep. 
1114)  (a  case  more  nearly  like  this  than  any  of  the 
others  relied  upon  by  the  appellee),  the  agent  knew  at 
the  time  the  policy  was  issued  that  the  insured  was 
applying   for   and    intending   to    obtain    additional 
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insurance,  and  his  knowledge  was  held  to  be  the  knowl- 
edge of  the  company. 

The  conditions  of  the  policy  upon  which  the 
defendant  relies  are,  in  the  absanca  of  statutory  regu- 
lation, valid  and  binding  upon  the  plaintiff.  He  has 
failed  to  show  any  facts  which  exempt  him  from  their 
operation.  Our  conclusion  finds  support  in  the  fol- 
lowing authorities:  Rufhven  v.  Insurance  Co.,  92  Iowa, 
316  (60  N.  W.  Rep.  663);  Kirhnan  v.  Insurance  Co.,  90 
Iowa,  457  (57  N.  W.  Rep.  952);  Zimmerman  v.  Insur- 
ance Co.,  77  Iowa,  685  (42  N.  W.  Rep.  462);  Hankins  v. 
Insurance  Co.,  70  Wis.  1  (35  N.  W.  Rep.  34);  CUvenger 
v.  Insurance  Co.  (Dak.)  (3  N.  W.  itep.  313);  Cleaver  v. 
Insurance  Co.  (Mich.)  (32  N.  W.  Rep.  660);  Knudson  v. 
Insurance  Co.  (Wis.)  (43  N.  W.  Rep.  954);  Carey  v. 
Insurance  Co.,  84  Wis.  80  (54  N.  W.  Rep.  18);  Wheaton 
V.  Insurance  Co.,  76  Gal.  415  (18  Pac.  Rep.  758);  Baum- 
gartel  v.  Insurance  Co.,  136  N.  Y.  547  (32  N.  E.  Rep. 
990);  Ostr.  Ins.  554. 

It  follows  from  what  we  have  said  that  the  court 
erred  in  holding,  as  it  must  have  done,  that  Bowen 
had  authority  to  waive  the  condition  of  the  policy  in 
regard  to  additional  insurance,  or  that  the  defendant 
was  estopped,  by  failing  to  act  upon  his  knowledge  of 
the  additional  insurance,  to  insist  upon  the  condi- 
tions. 

III.  The  appellant  claims  that  there  was  no  evi- 
dence that  the  notice  and  proof  of  loss,  required  by 
the  statute,  were  delivered  to  it.    The  petition  averred 

that  the  notice,  accompanied  by  the  required 
5         affidavit,  copies  of  which  were  attached  to  the 

petition  as  exhibits,  was  given;  and  the  answer 
admitted  that  the  papers  thus  set  out  were  received. 
That  was  sufficient,  and  it  was  not  necessary  to  intro- 
duce   them    formally    in    evidence.    For  the    error 
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pointed  out,  the  judgment  of  the  district  court  is 

REVERSED. 

KiNNE,  J.,  took  no  part. 


H.  J.  Liggett,  Appellant,  v.  J.  B.  Worrall  and  Mrs. 
J.  B.  Worrall. 

Setting  Aside  Defaalts  discretion.  A  judgment  of  default  against 
a  husband  and  wife  for  family  necessaries,  part  of  which  debt  was 
incurred  before  the  marriage,  may  be  set  aside  at  the  discretion  of 
the  court  at  the  following  term,  under  Iowa  Code,  section  3154, 
on  the  ground  that  the  husband,  who  looked  after  the  case,  was 
of  feeble  mind  and  was  led  to  believe  that  no  judgment  would  be 
taken  and  was  prevented  by  sickness  from  preparing  for  the 
defense. 

Appeal  from  Story  District  Court. — Hon.  D.  R.  Hind 

man,  Judge. 

Monday,  May  25,  1896. 

On  Apiil  9, 1894,  the  defendants  filed  their  petition 
under  section  3154,  of  the  Code,  to  set  aside  a  default 
and  judgment  rendered  against  them  in  this  case,  at 
the  preceding  February  term  of  said  court,  and  for 
leave  to  defend  against  plaintiff's  cause  of  action,  and 
to  restrain  the  sale  of  certain  real  estate  under  special 
execution  issued  on  said  judgment.  The  petition  was 
entitled  as  in  equity,  and,  plaintiff's  motion  to  try  the 
case  on  written  evidence  being  sustained,  it  was  tried 
as  an  equity  cause,  without  objection,  upon  the  alle- 
gations of  the  petition,  which  under  section  3155  of 
the  Code,  stood  denied  without  answer.  Decree  was 
entered  granting  the  relief  prayed,  from  which  plaintiff 
appeals. — Affirmed. 

Vol.  98  la— 34 
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I.  W.  Dottglass  and  Geo.  W.  Dyer  for  appellant. 

Martin  &  Bartlett  for  appellees. 

Given,  J.— I.  The  defendants  present  an  answer 
to  plaintiff's  petition,  which,  if  sustained,  is  a  com- 
plete defense  to  at  least  a  part  of  the  plaintiff's  claim. 
They  also  present  evidence  tending  to  support  their 
defense.  The  grounds  upon  which  it  is  sought  to  set 
aside  the  default  and  judgment  is  irregularity  in 
obtaining  the  judgment,  for  that  it  is  on  account  for 
family  necessaries,  a  portion  of  which  it  is  alleged 
was  incurred  prior  to  the  marriage  of  the  defendants, 
and  for  this  reason  it  is  charged  that  fraud  was  prac- 
ticed by  the  plaintiff  in  obtaining  the  judgment.  The 
remaining  ground  is  unavoidable  casualty  and  mis- 
fortune, preventing  the  defendants  from  defending 
the  action,  for  that  the  defendant,  J.  B.  Worrall,  who 
assumed  to  look  after  the  case,  was  a  man  of  feeble 
mind,  and  was  led  to  believe  that  no  judgment  would 
be  taken,  and  was  prevented  by  sickness  from  prepar- 
ing for  the  defense.  The  question  whether,  under  the 
evidence,  this  default  and  judgment  should  be  set 
aside,  was  one  addressed  largely  to  the  discretion  of 
the  court.  We  will  not  discuss  the  evidence,  though 
we  may  say,  as  was  said  in  Callanan  v.  Bank,  84  Iowa, 
8  (50  N.  W.  Rep.  69):  "It  may  be  that,  to  our  minds, 
the  showing  to  set  aside  the  default  is  not  strong,  but 
the  rule  has  been  long  observed,  and  is  well  estab- 
lished, that  such  action  of  the  district  court  is  largely 
discretionary,  and  that  this  court  will  not  interfere 
except  in  clear  cases  of  abuse."  We  do  not  think 
there  was  any  abuse  of  the  discretion  lodged  in  the 
court  in  granting  the  prayer  of  this  petition. — Affibmbd. 
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Baxter,  Reed  &  Company  v.  John  Hecht  and  Mary  los  i» 
P.  Hecht,  Appellants. 

Fraudulent  ConTeyaiice:  husband  and  wife.  A  husband  sold 
some  land  of  his  in  which  there  was  no  homestead  right,  on 
contract.  His  wife  signed  the  contract.  A  contract  was 
also  made  on  part  of  a  third  person  to  sell  the  wife  a  piece  of 
land,  and  she  orally  agreed  with  her  husbaruf,  and  not  with  the 
purchaser  of  the  hntd,  that  when  the  sale  of  the  husband's  land 
was  consumated,  its  proceeds  should  pay  for  that  bought  by  the 
wife.  All  this  time  the  husband  was  solvent.  But  at  the  time 
when  conveyance  was  made  to  the  wife  he  had  become  insolvent. 
I/eld,  the  deed  to  the  wife  is  fraudulent  as  to  the  creditors  of  the 
husband,  who  became  such  after  the  real  estate  contracts  were 
made,  and  before  they  were  consumated  by  delivery  of  deeds. 
Dnnlap  V.  Thomn.^QQlow&f  2!6S,  distinguished. 

Appeal  from  Ida  District  Court. — Hon.  Z.  A.  Church, 

Judge. 

Monday,  May  25, 1896. 

Suit  in  equity  to  subject  certain  land,  the  legal 
title  to  which  is  in  the  name  of  the  defendant,  Mary 
P.  Hecht,  to  the  payment  of  a  judgment  against  the 
defendant  John  Hecht.  There  was  a  decree  for  the 
plaintiffs,  and  defendants  appeal. — Affirmed. 

F.  F.  Kiner  and  J.  C.  Walter  for  appellants. 

Chas.  S.  Macomber  and  W.  E.  Johnston  for  appel- 
lees. 

EoTHROOK,  C.  J. — The  defendants  are  husband  and 
wife.  For  a  number  of  years  the  husband  was  the 
owner  of  a  farm  of  two  hundred  and  forty  acres  in 
Ida  county.  In  June,  1892,  he  entered  into  a  written 
contract  by  which  he  agreed  to  sell  and  convey  the 
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farm  to  one  Lohff.  The  purchaser  paid  fifty  dollars 
at  that  time,  and  agreed  to  pay  the  whole  of  the  pur- 
chase money  by  the  first  day  of  March,  1893.  The 
defendant,  Mary  P.  Hecht,  joined  with  her  said  hus- 
band in  the  written  contract,  and  signed  her  name 
thereto;  and  a  deed  was  executed  by  the  defendants  on 
the  thirtieth  day  of  December,  1892,  but  it  was  not 
delivered  until  some  time  after  that.  Soon  after  mak- 
ing the  sale,  the  defendants  commenced  negotia- 
tions with  one  Mrs.  Shoemaker  to  purchase  a  farm 
of  one  hundred  and  sixty  acres  from  her,  and  an 
agreement  was  closed  for  the  purchase  of  the  land 
in  the  month  of  September,  1892,  and  a  formal  con- 
tract iv  writing  was  made,  and  signed  October  third, 
in  the  same  year.  This  was  a  contract  of  purchase  of 
the  farm  by  the  defendant,  Mary  P.  Hecht.  The  deed 
or  deeds  of  the  Shoemaker  land  to  Mrs.  Hecht  were 
executed  on  the  twenty-first  day  of  February,  1893, 
and  they  were  delivered  to  her  about  the  first  day  of 
March  after  that.  The  two  hundred  and  forty  acre 
farm  was  sold  for  eight  thousand  four  hundred  dollars. 
It  was  mortgaged  for  the  sum  of  two  thousand  dollars; 
so  that  the  purchase  money  coming  to  Hecht  from  the 
sale  was  six  thousand  four  hundred  dollars. 
The  farm  of  one  hundred  and  sixty  acres 
was  purchased  for  four  thousand  eight  hundred 
dollars.  When  the  purchaser  from  the  defend- 
ants paid  for  the  two  hundred  and  forty-acre  farm, 
a  suflBcient  amount  of  the  money  was  applied  on 
the  purchase  of  the  Shoemaker  farm  to  pay  for  the 
same,  except  an  amount  to  become  due  on  a  mortgage 
which  Mrs.  Hecht  assumed  to  pay.  On  the  seventh 
(lay  of  January,  1893,  the  defendant  John  Hecht  exe- 
cuted a  note  as  security  for  his  son  for  four  hundred 
and  seventy  dollars.  The  plaintiffs  herein  became  the 
owners  of  this  note,  and  commenced  an  action  upon 
it,  and  recovered  a  judgment.    They  caused  execution 
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to  issue,  which  was  returned  "No  property  found," 
and  they  commenced  this  action  in  equity  to  subject 
the  land  purchased  from  Shoemaker  to  the  payment 
of  the  judgment. 

It  will  be  observed  that  the  debt  for  which  the 
judgment  was  obtained  was  contracted  after  the  real 
estate  contracts  were  made,but  not  before  they  werecon- 
summated  by  the  delivery  of  conveyances  of  the  land.. 
If  there  were  no  other  facts  in  the  case,  it  is  very  plain 
that  the  sale  of  one  farm,  and  the  purchase  of  another, 
and  vesting  the  title  in  the  wife,  would  be  void  as  to 
creditors,  unless,  at  the  time  of  the  conveyances  and 
the  provision  made  for  the  wife,  the  husband  was  sol- 
vent, and  creditors  were  not  thereby  affected  to  their 
prejudice.  It  is  contended  by  counsel  for  appellants 
that  the  evidence  shows  that  the  husband  was  solvent 
when  the"  contracts  of  purchase  were  entered  into.  We 
have  examined  the  testimony  of  the  witnesses,  and  we 
think  that  there  is  a  fair  preponderance  sustaining 
that  proposition.  But  when  the  conveyances  were 
made  and  delivered,  after  the  debt  now  in  controversy 
was  contracted,  it  is  very  plain  that  the  husband  was 
insolvent;  and,  if  the  right  of  the  wife  in  the  farm  now 
owned  by  her  is  to  be  determined  as  of  the  time  when* 
she  acquired  the  title  to  the  land,  the  conveyance  to 
her  is  what  is  known  as  a  "voluntary  conveyance,"  and 
the  land  is  liable  for  the  debt.  As  we  have  said, 
the  evidence  shows  quite  satisfactorily  that  the  husband 
was  solvent  when  the  contracts  of  purchcise  were 
made.  It  may  be  that  he  was  not  then  "solvent"  in  the 
strict  sense  that  he  was  able  to  pay  all  of  his  debts 
on  demand;  but,  so  far  as  appears,  the  proceeds  of 
the  fai-m  he  sold,  after  deducting  the  amount  neces- 
sary to  purchase  the  Shoemaker  land,  were  suflBcient 
to  pay  all  of  his  debts.  If  the  rights  of  the  wife 
accrued  at  that  time,  then  the  decree  cannot  be  sus- 
tained, because  the  husband  had  the  right  to  make 
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such  a  provision  for  his  wife,  if,  by  so  doing,  there  was 
suflBcient  money  or  property  left  to  pay  his  debts. 
Stephenson  v.  Cook,  64  Iowa,  265  (20  N.  W.  R^p.  182). 
And,  if  the  wife  acquired  rights  when  the  husband 
sold  his  farm,  the  plaintiffs  cannot  be  allowed  to  com- 
plain, because  the  debt  which  they  are  seeking  to 
collect  from  the  wife's  property,  was  not  contracted 
when  the  farm  contracts  were  executed,  and  there  is 
no  evidence  that  the  appellants,  by  making  the  con- 
tra<3t  between  them,  intended  thereby  to  defraud 
future  creditors  of  the  husband.  It  appears  to  us  that 
the  whole  controversy  depends  upon  whether  the  wife 
acquired  a  valid  claim  upon  the  money  paid  for  the 
Shoemaker  land,  by  the  alleged  agreement  with  her 
husband  that  she  should  have  enough  of  the  proceeds 
of  the  sale  of  the  farm  to  purchase  a  farm  of  one  hun- 
dred and  sixty  acres.  The  evidence  shows  conclu- 
sively that  an  oral  agreement  was  made  between  them, 
and  that,  in  pursuance  thereof,  she  signed  the  contract 
and  the  deed.  There  is  no  evidence  that  the  purchaser 
of  the  land  was  a  party  to  this  contract.  The  wife 
had  an  inchoate  right  to  a  distributive  share  or 
dower  in  tb^  land.  But  there  was  no  homestead  right 
in  the  farm  nd  the  right  of  the  wife  to  a  distributive 
share,  as  we  1,  as  the  husband's  interest  in  the  land, 
was  liable  for  his  debts.  Code,  section  2440.  The  land 
was  liable  to  be  sold  on  execution  for  his  debts,  and  a 
purchaser  at  such  a  sale  would  hold  the  land  dis- 
charged of  any  inchoate  interest  of  the  wife.  Section 
2203  of  the  Code,  is  as  follows:  **When  property  is 
owned  by  either  husband  or  wife,  the  other  has  no 
interest  therein  which  can  be  the  subject  of  contract 
between  them,  or  such  interest  as  will  make  the  same 
liable  for  the  contiucte  or  liabilities  of  either  the 
husband  or  wife  who  is  not  the  owner  of  the  prop- 
erty. *  *  *"  This  provision  relates  to  the  interest 
which  the  husband  or  wife  holds  in  the  lands  of  each 
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other,  and  which  arises  or  is  created  under  the  mar- 
riage relation.  It  has  no  application  to  any  property 
interest  which  the  husband  or  wife  may  have  in  the 
land  of  the  other,  based  upon  contracts  with  third 
persons,  or  derived  from  sources  other  than  the  mar- 
riage relation.  Linton  v.  Crosby,  54  Iowa,  478  (6  N. 
W.  Rep.  726);  In  re  Lennon's  Estate,  58  Iowa,  760  (12 
N.  W.  Rep.  736);  Shane  v.  McNeill,  76  Iowa,  460  (41  N. 
W.  Rep.  166).  If  the  defendant,  Mary  P.  Hecht,  had 
made  a*  conveyance  of  her  inchoate  right  in  the  farm 
of  her  husband  to  him,  it  would  have  been  absolutely 
void,  and  she  would  not  thereby  have  been  deprived 
of  her  dower  interest  in  the  land  if  he  had  continued 
to  own  it  until  his  death. 

Some  claim  is  made  by  appellants  upon  the  ground 
that  the  wife  joined  in  the  written  contract  of  sale  of 
the  farm.  That  conti-act  is  not  set  out  in  the  record,  and 
there  is  no  claim  that  it  contained  any  agreement  or 
stipulation  upon  the  part  of  the  purchaser  that  any 
part  of  the  purchase  money. was  to  be  paid  to  Mrs. 
Hecht.  On  the  contrary  her  rights  were  founded 
solely  upon  an  oral  contract  made  with  her  husband 
that,  if  she  would  join  in  the  sale  of  the  land,  she 
should  have  enough  of  the  money  received  therefor  to 
purchase  a  farm  of  one  hundred  and  sixty  acres.  The 
plaintiffs  are  bankers,  and  when  both  real  estate  trans- 
actions were  consummated,  the  money  was  paid  in 
and  out  of  theii*  bank  as  the  money  of  the  husband, 
and  applied,  so  far  as  necessary,  to  the  payment  of 
the  purchase  money  for  the  Shoemaker  farm.  If  the 
contract  had  been  made  by  the  wife  with  the  pur- 
chaser of  the  two  hundred  and  forty  acre  farm  that 
he  would  pay  the  money  to  her,  it  might  be  sustained, 
under  the  doctrine  of  the  case  of  Dunlap  v.  Thomas,  69 
Iowa,  358  (28  N.  W.  Rep.  637).  But,  as  we  have  seen, 
no  such  contract  was  entered  into  by  the  defendant, 
Mary  P.  Hecht.    Our  conclusion  is  that  her  rights,  as 
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against  the  creditors  of  her  husband,  did  not  accrue 
until  after  the  debt  now  in  controversy  was  contracted 
by  her  husband,  and  that,  as  he  then  did  not  have  suf- 
ficient money  or  property  to  pay  his  debts  after  fur- 
nishing the  money  to  pay  for  the  Shoemaker  farm, 
the  decree  of  the  district  court  is  right,  and  it  is 

AFFIRMED. 


William  Arts,  v.  Juackin  Rocksien,  et  aL,  Appellants, 

Notire  In  Jasiioe   Court:     jurisdiction:     Construction  of  stcUtUe. 

AVhile  Code,  section  3519  provides  that  such  a  notice  "must  be 

1    subscribed  by  the  plaintiff  or  the  justice,"  a  judgment  by  default 

upon  a  notice  signed  "G.  W.  Korte,  Attorney  for  plaintiff,"  is  not 

void  for  want  of  jurisdiction. 

Setting  default  aside.     Code,  section  3543,  provides   that  the 
justice  may  set  the  judgment  aside  upon  the  showing  of  "a  satis- 

1  factory  excuse."  Where  no  excuse  is  presented  except  that  the 
notice  was  thus  signed,  a  refusal  of  the  justice  to  set  aside  the 
judgment  should  not  be  interfered  with,  on  writ  of  error  to  the 
district  court. 

Oftst  of  Printing:    motions.    Since  it  is  the  usual  practice  to  argue  a 

2  motion  submitted  with  the  main  case  on  appoal,  in  print,  along 
with  the  arguments  on  the  main  case,  costs  of  preparing  printed 
arguments  on  motion  to  dismiss  the  appeal  will,  on  atUimanoe,  be 
charged  against  appellants. 

Appeal  from    Carroll   District    Court,  —  Hon.  Z.   A. 
Chuech,  Judge. 

Monday,  May  25,  1896. 

This  case  had  its  origin  before  a  justice  of  the 
peace,  where  a  judgment  l)y  default  was  rendered 
against  the  defendants  for  the  possession  of  a  farm. 
The  defendants  appeared  before  the  justice,  and 
moved  to  set  aside  the  default.  The  motion  was  over- 
ruled. The  defendants  then  removed  the  cause  to  the 
district  court  by  writ  of  error.  A  hearing  was  had  in 
the  district  court,  and  the  writ  was  dismissed  and  the 
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action  of  the  justice  of  the  peace  sustained.    Defend- 
ants appeal. — Affirmed, 

Douglas  Rogers  and  B.  L  Salinger  for  appellants. 

George  W.  Korte  for  appellee. 

RoTHEOOK,  C.  J. — The  action  before  the  justice  of 
the  peace  was  for  forcible  detainer  of  the  possession  of 
a  large  farm.  It  appears  from  the  record  that  the 
plaintiff  had  leased  the  farm  to  the  defendants,  and  in 
the  petition  which  he  filed  before  the  justice  of  the 
peace,  it  was  charged  that  the  defendants  had  for- 
feited their  rights  under  the  contract  of  lease,  and 
were  wrongfully  holding  possession  of  the  land.  The 
petition,  was  in  proper  form,  and  if  the  averments 
thereof  were  true,  the  plaintiff  was  entitled  to  a  judg- 
ment for  the  possession  of  the  property.  The  action 
was  commenced  before  the  justice  of  the  peace  on  the 
twenty-second  day  of  February,  1895,  and  on  the  same 

day  an  original  notice  was  properly  served  on 
1  the  defendants.    There  was  no  real  defect  in 

the  proceedings,  with  the  single  exception  that 
the  original  notice  was  not  signed  by  the  plaintiff,  or 
by  the  justice  of  the  peace.  It  was  signed  as  follows; 
"George  W.  Korte,  Attorney  for  Plaintiff."  It  is 
required  by  section  3519,  of  the  Code,  that  a  notice  of 
the  commencement  of  an  action  before  a  justice  of  the 
peace  "must  be  subscribed  by  the  plaintiff,  or  the 
justice  before  whom  it  is  returnable."  It  is  provided 
by  section  3543,  of  the  Code,  that  a  judgment  by 
default  before  a  justice  of  the  peace  "may  be  set  aside 
by  the  justice  at  any  time  within  six  days  after  being 
rendered,  if  the  party  applying  therefor  can  show  a 
satisfactory  excuse."  And  section  3544  is  as  fol- 
lows: "In  such  case  a  new  day  shall  be  fixed 
for  trial,  and   notice   thereof   given  to   the    other 
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party  or  his  agent."  It  appears  that  after  the 
judgment  was  entered,  and  before  the  motion 
was  made  to  set  it  aside,  the  defendants  were  dispos- 
sessed of  the  property.  In  the  motion  made  before 
the  justice  to  set  aside  the  judgment,  it  was  averred 
that  the  justice  had  no  jurisdiction  of  the  defendants, 
because  the  notice  of  the  action  was  not  signed  by  the 
plaintiff,  or  by  the  justice  of  the  peace.  Other 
grounds  for  setting  aside  the  judgment  are  st-ated,  but 
need  not  be  repeated  here,  because  the  mere  state- 
ment of  them  would  show  that  they  are  without 
merit.  The  motion  demanded  that  a  writ  issue,  plac- 
ing the  defendants  back  in  possession  of  the  farm,  and 
that  the  action  be  dismissed.  The  notice,  which  was 
duly  served  on  the  defendants,  was  a  defective  notice, 
because  it  was  signed  by  the  plaintiffs'  attorney.  But 
there  is  a  wide  distinction  between  a  defective  notice 
and  no  notice.  The  justice  of  the  peace  had  jurisdic- 
tion, and  if  the  defendants  were  misled  by  the  defect- 
ive notice,  so  that  they  failed  to  appear  on  the  return 
day,  that  fact  should  have  been  presented  to  the  jus- 
tice of  the  peace  when  the  motion  was  made  to  set 
aside  the  default.  A  "satisfactory  excuse"  must  be 
shown  by  the  party  making  the  application.  That 
was  a  question  for  the  justice  of  the  peace  to  deter- 
mine upon  suflBcient  evidence.  No  showing  whatever 
was  made,  except  the  claim  of  want  of  jurisdiction 
because  the  notice  was  not  signed  by  the  proper  per- 
son. The  justice  of  the  peace  and  the  district  court, 
doubtless,  followed  the  case  of  Shuver  v.  Klinkenberg^ 
67  Iowa,  544  (25  N.  W.  Rep.  770),  which,  in  effect, 
determines  every  question  here  presented.  See,  also, 
Breen  v.  Kuhn,  91  Iowa,  325  (59  N.  W.  Kep.  344). 

II.  Complaint  is  made  by  appellants  because  the 
appellee  filed  an  abstract  which  was  unnecessary,  and 
a  motion  was  presented  to  tax  the  cost  thereof  to  the 
appellee,  together  with  the  cost  of  three  or  four  pages 
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of  argument  on  a  motion  by  appellee  to  dismiss  the 
appeal.     These    motions    are    overruled.    The 
2  appellee's  abstract  was  absolutely  necessary  to 

properly  present  the  material  question  in  the 
case.  And  when  motions  are  submitted  with  tlie  case 
it  is  the  usual  practice  to  argue  them  in  print,  with  the 
argument  on  the  main  case.  The  appellee's  motion 
to  dismiss  was  on  the  ground  that  no  exception  was 
taken  to  the  order  dismissing  the  writ  of  error.  It 
appears  that  after  appellee  made  the  motion  in  this 
court  the  record  in  the  court  below  was  corrected  so 
as  to  show  that  an  exception  was  taken.  The  judg- 
ment of  the  district  court  is  affirmed. 
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E.  MoBridb,  Appellant,  v.  Richard  Ricketts,  Appel-    V^-^ 
lee,  and  Ira  T.  Martin^  Receiver,  Appellant,  \^  ^ 

V.  Caroline  E.  Ricketts,  Appellee. 

Partnenhip  Inter  He.    To  constitute  a  partnership,  there  must  be  an 

1  agreement  to  share,  not  only  in  the  profits  of  a  joint  venture,  but 
in  the  losses  as  well. 

Accounting:    Apparent  partnership.    One  of  two  persons  who  have 

3  held  themselves  out  as  partners,  has  the  right  to  prefer  his  wife  as 

2  a  creditor  as  against  all  persons  who  know  that  there  was  no  part- 
nership in  fact. 

Burden  of  Proof.    Plaintiff,  in  an  action  for  a  partnership  accounting, 
2    has  the  burden  of  proving  the  existence  of  the  partnership,  where 
it  is  denied  by  the  defendant. 

Ueceiver.  The  receiver  of  an  alleged  partnership  cannot  recover 
property  transferred  by  one  of  the  alleged  partners  to  his  wife, 
where  no  partnership,  in  fact,  but  only  an  apparent  one,  existed, 

4  where  such  receiver  has  in  his  hands  more  than  sufficient  of 
ostensible  partnership  funds  to  pay  all  his  creditors,  who  have  the 
right  to  resort  thereto. 

Appeal  from  Plymouth  District    Cou7't. — Hon.   F.   R. 
Gaynor,  Judge. 

Monday,  May  25, 1896. 
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The  first  of  these  suits  is  an  action  for  a  partner- 
ship accounting,  for  the  appointment  of  a  receiver  to 
take  charge  of  the  firm  property,  and  for  an  injuction 
restraining  defendant  from  collecting  any  debts  due  the 
firm,  or  from  disposing  of  any  of  the  property  thereto 
belonging.  The  second  is  an  action  at  law,  brought 
by  the  receiver  appointed  in  the  first  case  to  recover 
of  defendant  Caroline  E.  Ricketts  the  proceeds  of  cer- 
tain property,  which  it  is  alleged  belonged  to  the  firm 
of  Ricketts  &  McBride,  and  which  it  is  claimed  the 
defendant  wrongfully  converted.  The  defendant  in 
the  first  case  denied  the  alleged  partnership,  and 
averred  that  the  plaintiff  was  a  mere  employe  working 
for  a  certain  share  of  the  profits  of  a  soap  business  in 
which  he  (defendant)  was  engaged.  The  defendant  in 
the  second  case  denied  the  alleged  partnership,  and 
denied  the  conversion  of  any  property  belonging  to  the 
firm,  and  further  denied  that  she  received  any  money 
or  property  knowing  it  to  be  the  property  of  the 
alleged  firm.  The  cases  were  consolidated,  and  tried 
to  the  court,  resulting  in  judgments  and  decrees  dis- 
missing the  plaintiffs'  petitions.  Plaintiffs  in  each 
case  appeal. — Affirmed. 

Argo,  McDuffie  &  Reichmann  for  appellants. 

Struble,  Rishel  &  Hart  and  Edward  S.  Lloyd  for 
appellees. 

Dbemeb,  J. — The  first  query  presented  by  the 
appeal  is,  was  there  a  partnership  between  McBride 
and  Ricketts,  as  claimed  in  the  petitions?  The  law 
as  to  what  constitutes  a  partnership  is  well  settled. 

In  the  recent  case  of  Winter  v.  Pipher,  96  Iowa, 
1  17  (64  N.  W.  Rep.  663),  we  had  occasion  to 

reconsider  the  question,  and  we  there  said,  in 
substance  that  "it  is  settled  doctrine  in  this  state  that  to 
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constitute  a  partnership  there  must  be  not  only  a  com- 
munity of  interest  in  the  profits,  but  a  sharing  in  the 
losses  as  well,"  and  "that  a  mere  participation  in  the 
profits  does  not  constitute  a  partnership  in  respect  to 
the  concern  or  adventure  from  which  the  profits  arise." 
We  have  carefully  gone  over  the  record  in  the  case, 
and  find  that  the  evidence  establishes  the  following 
facts:  In  February  of  the  year  1888,  the  plaintiff, 
who  was  an  experienced  soap-maker,  approached  the 
defendant  for  the  purpose  of  inducing  him  to  enter 
into  some  kind  of  business  relations  with  him  (plaintiff) 
for  the  establishment  of  a  plant  and  the  manufacture 
of  soap.  After  some  negotiations,  the  parties  entered 
into  a  written  contract,  which  it  is  agreed  embodied  the 
agreements  between  them.  This  contract  was  made 
in  duplicate.  One  copy  was  delivered  to  W.  H.  Dent, 
president  of  the  Le  Mars  National  Bank,  and  the  other 
was  retained  by  Ricketts.  Both  copies  are  now  lost, 
and  the  parties  and  the  witnesses  disagree  as  to  the 
terms  thereof.  Appellants  claim,  and  introduced  evi- 
dence to  show,  that  it  was  agreed  between  the  parties 
that  Ricketts  was  to  put  into  the  business  five  thou- 
sand dollars  in  money,  and  was  to  receive  ten  per  cent, 
interest  thereon;  and  that  McBride  was  to  put  in  his 
experience  and  services,  and  receive  not  to  exceed 
sixty  dollars  per  month  for  his  living  expenses;  and 
that  each  should  receive  one-half  of  the  net  profits 
and  bear  one-half  the  losses,  if  any  should  occur;  that 
the  business  should  be  conducted  at  the  city  of  Le 
Mars,  and  be  transacted  in  the  name  of  Ricketts  & 
McBride,  and  should  continue  for  the  term  of  one  year. 
On  the  other  hand,  the  appellees  contend,  and  pro- 
duce evidence  to  prove,  that  the  contract  was  that 
McBride  was  to  devote  his  time  to  the  manufacture 
and  sale  of  soap  for  Ricketts,  and  was  to  receive  as 
compensation  for  his  services  one-half  of  the  net  pro- 
ceeds, if  any,  and  was  not  to  be  liable  for  any  losses; 
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that  the  business  was  to  be  conducted  under  the  direc- 
tion of  Ricketts,  and  was  to  continue  for  one  year,  at 
the  end  of  which  time  the  profits  were  to  be  ascer- 
tained, and,  after  allowing  appellee  ten  per  cent,  inter- 
est on  the  capital  invested,  and  paying  the  expenses 
and  indebtedness,  the  profits  which  remained,  if  any, 
were  to  be  divided.  It  is,  to  say  the  least,  unfortu- 
nate that  we  do  not  have  a  copy  of  the  contract  actually 
entered  into  between  the  parties.  This  branch  of  the 
case  turns  upon  it,  and  the  parties  are  widely  apart  in 
their  evidence  regarding  it.  We  must,  therefore,  set- 
tle their  dispute  as  best  we  may  from  what  has 

2  been  offered  by  either  side.     The  burden  is 
upon  the  plaintiff  in  each  case  to  establish 

the  partnership  relation  as  claimed,  and,  without 
setting  out  all  the  evidence  from  which  we  arrive 
at  our  conclusions,  it  is  sufBcient  to  say  that  in  this 
we  think  they  have  failed.  The  scrivener  who  drew 
the  contract,  and  an  attorney  who  was  consulted  in 
regard  to  its  legal  effect,  each  corroborate  the  defend- 
ant, Ricketts,  in  his  version  of  it;  while,  on  the 
other  hand,  McBride  had  in  his  support  but  one  wit- 
ness, and  it  appears  that  he  made  some  admissions 
which  tend  to  show  that  he  was  mistaken  in  his  recol- 
lection regarding  the  terms  of  the  instrument.  There 
are,  to  be  sure,  some  circumstances  which  tend  to 
support  the  plaintiff,  but  they  are  explained  by  Rick- 
etts in  a  satisfactory  manner.  Looking  to  the  record 
presented,  we  are  satisfied  that  defendant's  version  of 
the  contract  is  the  correct  one,  or,  if  this  be  not  true, 
that  plaintiff  has  failed  to  produce  such  a  preponder- 
ance of  the  evidence  as  would  justify  us  in 

3  adopting  his.    This  finding  disposes  of  the  first 
of  these  cases,  for  plaintiff  has  no  right  to  an 

accounting,  under  the  allegations  of  his  petition,  unless 
he  establishes  an  actual  partnership  between  himself 
and  Ricketts.    He  does  not  seek,  in  this  suit  to  recover 
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anything  as  compensation  for  his  services,  nor  does  he 
seek  to  recover  any  of  the  profits  made  in  the  business. 
If  such  were  his  claim,  he  could  not  recover,  because 

it  does  not  appear  that  any  profits  have  been 
4         realized.     The   finding  of   no   partnership   is 

also  decisive  of  the  second  case,  unless  it  be 
conceded  that  the  receiver  is  entitled  to  some  relief  as 
against  Caroline  Ricketts,  by  reason  of  the  fact,  that 
the  parties  (McBride  and  Ricketts)  held  themselves  out 
to  the  world  as  partners,  and  are,  therefore,  partners  as 
to  third  persons.  It  appears  from  the  record,  that  some 
debts  were  contracted  in  the  name  of  Ricketts  & 
McBride.  But  the  Le  Mars  National  Bank,  which  is 
the  largest  creditor,  knew  of  the  actual  relations 
between  the  parties.  Whether  or  not  the  other  cred- 
itors knew  of  these  relations,  does  not  appear.  But,  in 
any  event,  the  claims  of  these  other  creditors  are 
smajl;  one  being  for  seventy-five  dollars,  and  the 
other  for  one  hundred  dollars.  Now,  it  is  shown 
that,  the  defendant  in  the  second  suit,  who  is  the  wife 
of  the  defendant  in  the  first,  received  considerable 
sums  of  money  from  her  husband  in  liquidation  of  an 
indebtedness  which  he  owed  her.  These  payments 
were  of  money  received  from  the  soap  business,  and 
were  received  by  the  wife  without  any  knowledge  of 
the  alleged  partnership;  and  it  is  doubtful,  to  say  the 
least,  whether  recovery  should  be  had  of  her,  even  if 
there  was  an  actual  partnership.  But  as  there  was  in 
fact  no  partnership  inter  se,  it  follows  that  Ricketts 
had  the  undoubted  right  to  prefer  his  wife  as  a  cred- 
itor as  against  all  persons  who  had  knowledge  of  the 
fact.  If  we  concede  (which  we  do  not,  except  for  the 
purposes  of  this  discussion)  that  the  receiver  repre- 
sents all  creditors'  who  may  insist  that  there  was  a 
partnership  as  to  them,  although  there  was  none  in 
fact,  yet  this  does  not,  of  itself,  entitle  him  to  the 
judgment  he  prays.    There  has  been  turned. over  to 
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him,  in  virtue  of  the  court's  order,  books  of  account 
kept  by  the  ostensible  partnership,  which  are  presump- 
tively worth  more  than  two  thousand  dollars;  so  that 
there  is  much  more  property  in  his  hands  now  than  is 
needed  to  pay  the  inconsiderable  claims  of  those  cred- 
itors who  might  resort  to  it.  Under  no  possible  theory 
of  the  case,  then,  is  the  receiver  entitled  to  recover. 
We  are  not  to  be  understood  as  holding  that  the 
receiver  is  entitled  to  the  books  or  other  property 
which  was  delivered  to  him  under  the  order  of  the 
court.  What  we  have  said  has  reference  only  to  his 
right  to  recover  of  Caroline  Ricketts  for  the  alleged 
conversion  of  property  belonging  to  Ricketts  &  McBride. 
It  follows  that  the  judgment  in  each  case  is  correct, 
and  it  is  affirmed. 


H.  D.  York,  Administator  of  the  Estate  of  John  Gra- 
ham, Appellant,  v.  The  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company. 

Contributory  Negligrenoe  of  Enfcineer:  »rules:    Court  and  jury.   The 

1  rules  of  a  railroad,  with  which  an  engineer  was  familiar,  provided 

2  that  the  conductor  controlled  the  movements  of  the  train,  "except 

3  when  his  directions  conflict  with  these  rules  or  involve  risk  or 
hazard,  in  which  cases  the  engineer  will  be  held  alike  accountable." 

2-  Also,  "no  train  shall  assume  the  rights  of  another  without  orders." 
An  engineer  knew  or  should  have  known  that  a  train  coming 
from  the  opposite  direction  would,  if  running  on  time  and  according 
to  rules,  collide  with  him  before  he  could  make  the  next  station, 
and  he  had  no  right  to  assume  that  it  was  not  so  running.    He 

4  also  knew  that  the  conductor  had  no  orders  allowing  a  run  on  the 

5  time  of  the  coming  train.    Notwithstanding,  and  without  the 

6  existence  of  any  emergency,  he  obeyed  the  conductor's  signal  to 
start.  He  was  injured  in  the  collision  that  ensued.  Held,  he  was 
guilty  of  contributory  negligence,  as  matter  of  law.  Hass  v.  Ry., 
90  Iowa,  259,  distinyuiahed. 

Employment  of  physician  by  railroad.     A  railroad  company 
is  not  liable  for  any  negligence  of  its  surgeon,  employed  by  it  to 

7  gratuitously  treat  its  injured  employes,  in  causing  an  injured 

NoTB.— For  note  as  to  rolianoe  upon  orders  as  afft'cting  oootributory  negligence 
of  au  employe,  see  Orman  v.  JUannix,  17  L.  R.  A.  (Col.)  602. 
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employe  to  be  moved  from  one  place  to  another,  where  it  was  not 
negligence  to  employ  him. 

Appeal  from  Jozies  District  Court. — ^Hon.  W.  P.  Wolf, 

Judge. 

Monday,  May  25, 1896. 

This  is  an  action  to  recover  damages  for  the  death 
of  John  Graham,  an  engineer,  who  was  fatally  injured 
by  a  collision  of  two  freight  trains  on  the  defendant's 
railway,  between  Anamosa  and  Stone  City,  Iowa,  on 
January  27, 1893.  The  case  was  tried  to  a  jury,  and, 
at  the  close  of  the  evidence,  the  court,  on  motion  of 
defendant's  counsel,  directed  a  verdict  for  it,  which 
was  rendered  accordingly,  and  a  judgment  entered 
thereon,  from  which  this  appeal  is  prosecuted. 

To  a  proper  understanding  of  the  case,  a  full  state- 
ment of  the  facts  is  necessary. 

On  the  day  of  the  accident,  and  for  several  months 

prior  thereto,  the  decedent,  Graham,  had  been  acting 

as  an  engineer  on  the  defendant's  line  of  railway 

between  Jackson  Junction  and  Paralta,  Iowa. 

1  He    would    run   south   one    day,  and    return* 

^  the  next  day  over  the  same  line  of  road. 
The  south-bound  train  was  known  as  "No.  91," 
and  the  north-bound  train  as  "No.  92."  These 
numbered  trains  ran  daily  and  were  regular  freight 
trains,  but  the  train  on  which  Graham  was  act- 
ing as  engineer  made  the  round  trip  in  two 
days.  On  January  27, 1893,  the  day  of  the  accident, 
and  while  on  the  south-bound  trip,  the  conductor  of 
the  train,  while  at  Monticello,  received  a  telegraph 
order  from  the  train  dispatcher  to  meet  an  extra  at 
Anamosa,  of  which  train  one  Williams  was  conductor. 
A  copy  of  this  order  was  given  to  Graham,  the  engi- 
neer. No.  91  was  due  at  Anamosa,  according  to  the 
time-table,  at  2:45  p.  m.;  and  No.  92  was  scheduled  to 
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arrive  there  from  the  south  at  3:23  p.  m.    One  Hag- 
gerty  was  the  conductor  of  No.  91,  Graham^s  train, 
and  one  Dignan  was  a  brakeman  on  said  train.    No. 
91  was  late  that  day,  and  arrived  at  Anamosa  about 
2:55  p.  M.     When  No.  91  pulled  into  the  Anamosa  yard, 
the  Williams  extra  was  standing  on  the  side-track, — a 
fact  which  both  Graham  and  Haggerty  knew.    No.  91 
stopped  at  Anamosa,  and  the  conductor  went  into  the 
depot  to  the  telegraph  operator,  for  orders.  He  received 
an  order  from  the  train  dispatcher.    It  was  directed 
to  the  conductor  and  engineer  of  first  section  of  No. 
91,  and  to  the  operator  at  Anamosa,  and  advised  them 
that  the  second  section  of  No.  92  would  meet  the  first 
section  of  No.  91  at  Springville.    Trains  No.  91  and 
No.  92  were  both  being  run  in  two  sections.    At  the 
time  of  receiving  this  order,  the  conductor  also  called 
for  and  received  a  clearance  card  from  the  operator, 
reading.as  follows: 
"To  Haggerty,  Conductor  Train  No.  first,  91. 

"I  have  no  further  orders  for  your  train.  Signal 
is  out  for  operator. 

"t^"  This  notice  does  not  interfere  with  or  coun- 
termand any  orders  you  may  have  received  from  the 
Train  Dispatcher.  Arthur,  Operator." 

Haggerty  handed  one  copy  of  the  order  and  clear- 
ance card  to  Brakeman  Dignan,  and  told  him  to  give 
them  to  Engineer  Graham,  which  he  did.  Graham, 
who  remained  on  his  engine  all  of  the  time  the  train 
was  in  Anamosa,  read  them,  handed  them  to  his  fire- 
man, who  read  them,  and  returned  them  to  Graham, 
who  placed  them  in  his  box.  Graham  then  looked 
out  of  the  cab,  and  the  conductor  gave  a  signal  to  go, 
which  Graham  obeyed,  and  the  train  pulled  out  for 
Stone  City.  It  was  between  3:11  and  3:15,  p.  m.,  when 
the  train  left  Anamosa.  Stone  City  is  the  first  sta- 
tion south  of  Anamosa,  and  about  five  miles  distant 
from  the  former  place.    When  train  No.  91  reached  a 
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point  about  half-way  between  Anamosa  and  Stone 
City,  it  collided  with  the  first  section  of  No.  92,  and 
Engineer  Graham  was  seriously  injured.  He  was 
taken  to  Anamosa,  to  the  ofiBce  of  Dr.  Gawley,  where 
he  was  examined,  his  wet  and  frozen  clothing 
removed,  and  he  was  wrapped  in  dry,  warm  blankets, 
and  was  given  such  treatment  as  seemed  necessary. 
About  an  hour  and  a  half  thereafter,  the  defendant's 
agent  at  Anamosa  appeared  with  Dr.  Adair,  the  com- 
pany's surgeon,  and,  against  the  remonstrances  of  the 
injured  man,  moved  him  to  an  hotel  a  quarter  of  a 
mile  distant,  at  which  place  he  died,  at  about  half- 
past  eight  o'clock  that  night.  Plaintiff  claims  that 
by  reason  of  the  conductor's  negligence,  and  by  reason 
of  the  exposure  in  moving  Graham  to  the  hotel,  by 
the  company's  surgeon,  Graham  was  killed.  Defend- 
ant contends  that  Graham's  negligence  contributed  to 
produce  his  death,  and  therefore  plaintiff  cannot 
recover. — Affirmed. 

Sheean  dk  McCarn  and  Charles  A.  Clark  for  appel- 
lant. 

Charles  B.  Keeler  and  R.  M.  Remley  for  appellee. 

KiNNE,  J. — I.  The  negligence  of  Conductor  Hag- 
gerty  is  conceded.  The  controlling  question  is  as  to 
the  negligence  of  Graham,  if  any,  which  contributed 
to  produce  the  accident.  Many  rules  of  the  defendant 
company  are  relied  upon,  and  we  make  reference  to 
some  of  them.  Rule  1  provides  that  persons  accepting 
employment  with  the  company  do  so  with  full  knowl- 
edge of  the  perils  incident  to  the  operation  of  railways, 
and  agree  to  exercise  due  care  in  the  performance  of 
their  duties  to  prevent  accidents.  Rule  2  provides  that 
employes  must  have  a  copy  of  the  rules  in  their  pos- 
session when  on  duty,  and  must  acquaint  themselves 
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with  all  the  rules;  and  no  one  will  be  permitted  to  run 
an  engine  until  after  passing  a  thorough  examination 
on  the  rules  by  the  superintendent.  It  is  admitted 
that  Graham  passed  such  an  examination.  Rule  4 
provides  that,  in  all  cases  of  doubt,  the  employe  shall 
take  the  safe  course.  Rule  15  relates  to  time-tables, 
and  provides  that  "when  but  one  time  i^shown  it  shall 
be  regarded  as  leaving  time.  *  *  *  Trains  will  not 
leave  station  before  the  time  specified,  unless  so 
directed."  "(41)  Trains  in  a  specified  direction  will 
have  the  absolute  right  to  track  over  trains  of  a  simi- 
lar or  inferior  class  moving  in  the  opposite  direction. 
This  will  be  indicated  on  the  different  divisions  by  spe- 
cial rule  on  face  of  time-card."  "(44)  No  train 
2  shall  assume  the  rights  of  any  other  train  with- 
out orders.  *  *  *"  "(45)  No  train  having 
the  right  to  the  road  must  leave  any  station  where,  by 
the  time-table,  it  should  meet  a  train  of  the  same  class 
until  five  (5)  minutes  after  its  time;  and  this  must  be 
observed  at  every  succeeding  station  until  it  shall  have 
met  the  expected  train.  The  five  (5)  minutes  are 
allowed  for  the  variation  of  watches,  and  must  noi.  be 
used  by  either  train."  "(50)  Train  and  enginemen  will 
be  held  equally  responsible  for  the  violation  of  any  of 
the  rules  governing  the  safety  of  trains,  and  they  must 
take  every  precaution  for  the  protection  of  trains,  even 
if  not  provided  for  by  the  rules."  ("51)  The  conductor 
will  have  charge  and  control  of  the  train,  and  of  all 
persons  employed  on  it,  and  is  responsible  for  its  move- 
ments while  ontheroad^except  when  his  directions  conflict 
with  these  rules,  or  involve  risk  or  hazard,  in  either  of  which 
cases  the  engineer  will  he  held  alike  accountable,^^  Rule 
99  provides  that  the  engineer  must  read  and  under- 
stand orders  before  starting  a  train.  Rule  110  pro- 
vides that,  "in  running  trains  by  special  orders,  each 
section  shall  be  taken  and  considered  as  a  separate 
and  distinct  train,  and  shall  receive  and  run  only 
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under  special  orders  addressed  to  its  own  conductor 
and  engineer." 

Under  the  rules  and  the  evidence,  was  Graham 
negligent  in  starting  his  train  as  he  did,  in  response 
to  the  orders  of  the  conductor?    We  have  seen  that 

Graham  was  conversant  with  the  rules,  was 
3         familiar  with  the  time-tables,  and  therefore 

knew  when  trains  arrived  at  stations,  and  where 
they  should  meet.  He  knew  that  the  first  section  of 
No.  92  had  the  right  to  the  traok,  as  against  No.  91. 
He  had  no  knowledge  that  gaid  section  of  No.  92  was 
late.  Indeed,  he  had  no  right  to  assume  that  it  was 
not  on  time,  in  the  absence  of  orders  indicating  such  to 
be  the  case.  He  knew  his  train  had  mo  right  to  assume 
the  rights  of  the  first  section  of  No.  92  without  orders 
to  that  effect.  He  knew  that  if  the  first  section  of  No. 
92  was  late,  it  would  not  leave  a  station  where  by  the 
time-table  it  should  meet  a  train  until  five  minutes 
after  its  time,  and  that  this  would  be  observed  at  each 
succeeding  station  until  it  met  the  expected  train. 
He  knew  that  No.  92  was  run  that  day  in  two  sections. 
The  orders  he  received  clearly  indicated  that,  even 
in  the  absence  of  other  means  of  knowledge; 
He  knew  his  train  was  to  meet  the  Williams  extra  at 
Anamosa,  and  the  evidence  shows  that  he  recognized 
it  as  that  train  when  he  pulled  into  Anamosa,  by  sig- 
nals exchanged  with  the  engineer  of  the  extra.  He 
knew  his  own  train  was  behind  time  at  Anamosa,  and 
that,  under  such  circumstances,  he  must  not  run  on 
the  first  section  of  No.  92  time.  He  knew  that  No. 
92  was  a  regular  train  running  on  time-card  schedule, 
and  that,  when  he  pulled  out  of  Anamosa,  he  had  no 
orders  whatever  as  against  the  first  section  of  No.  92. 
He  knew  that  the  first  section  of  No.  92  was  not  due 
at  Anamosa  until  3:23  p.  m.  He  must  be  presumed  to 
know  that  it  was  between  3:11  and  3:15  when  he  left 
Anamosa  for  Stone  City.    Assuming,  as  was  his  duty 
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in  the  absence  of  orders  showing  the  contrary,  that 
the  first  section  of  No.  92  was  on  time,  he  knew 

4  it  had  left  Stone  City  before  his  train   left 
Anamosa.    He  knew  that  it  was  less  than  five 

miles  between  the  two  stations,  and  therefore  he  left 
Anamosa  with  the  certain  knowledpre  that  a  collision 
with  the  first  section  of  No.  92  was  inevitable. 
Whether,  as  a  matter  of  fact,  Graham  thought  of  the 
first  section  of  No.  92  before  he  left  Anamosa,  will 
never  be  known.  That  it  was  his  duty  to  do  so  there 
can  be  no  doubt.  Haggerty  appears  to  have  thought 
of  it  for  a  moment  after  he  came  out  of  the  telegraph 
ofiBce  at  Anamosa  with  his  order  and  clearance  card, 
for  he  spoke  of  the  Williams  extra  as  being  the  first 
section  of  No.  92,  forgetting  apparently  the  fact  that 
it  was  not  the  first  section  of  No.  92,  but  the  Williams 
extra,  as  to  which  he  had  received  an  order  when  at 
Monticello.  Without  stopping  to  find  out  whether 
the  first  section  of  No.  92  was  coming,  or  where  it 
was,  Haggerty  ordered  Graham  to  start  the  train. 
Graham  had  no  knowledge  of  the  conversation 
between  the  conductor  and  brakeman  touching  the 
train  at  Anamosa  being  the  first  section  of  No.  92,  and 
Graham  and  Haggerty  had  no  conversation  while  at 
Anamosa. 

With  all  this  knowledge,  what  was  Graham's  duty, 

under  the  rules,  as  to  starting  the  train?    Was  he 

bound  to  obey  the  conductor's  orders,  or  might  he, 

under  the  provisions  of  Rule  51,  properly  refuse 

5  to  start  the  train?    Right  here  it  should  be  said, 
that  the  only  effect  of  the  clearance  card  was  to 

notify  the  conductor  and  engineer  that  the  operator 
had  no  further  orders  for  that  train.  It  did  not 
authorize  the  starting  of  the  train,  contrary  to  the 
rules  or  orders.  Appellant's  counsel  cite  many  cases 
determined  by  this  court,  in  which  the  doctrine  is 
clearly  recognized,  that  a  train  is  under  the  control  of 
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the  conductor,  and  that,  as  a  rule,  other  train  men 
must  obey  his  orders.  Hoben  v.  Railroad  Co.^  20  Iowa, 
568;  Dewey  v.  Railroad  Co.,  31  Iowa,  376;  Frandsen  v. 
Railroad  Co.,  36  Iowa,  375;  Lane  v.  Railroad  Co.,  69 
Iowa,  446  (29  N.  W.  Rep.  419);  Rayburn  v.  Railway  Co., 
74  Iowa,  637  (35  N.  W.  Rep.  606)  and  (38  N.  W.  Rep. 
520);  Hosic  v.  Railway  Co.,  75  Iowa,  683  (37  N.  W. 
Rep.  963);  Haas  v.  Railway  Co.,  90  Iowa,  259  (57  N.  W. 
Rep.  895).  We  have  carefully  examined  all  of  these 
cases.  In  none  of  them,  except  the  fast,  was  any 
question  of  the  construction  of  rules  involved.  In 
some  of  them  the  rule  of  obedience  was  based  largely 
upon  the  fact  that  there  was  no  time  to  consider  as  to 
the  safety  of  the  act  ordered  to  be  done  by  the  superior 
ofiBcer.  In  others,  stress  seems  to  be  laid  upon  the  fact, 
that  the  train  was  in  motion,  and  it  would  be  a  danger- 
ous doctrine  to  permit  a  subordinate  trainman,  under 
such  circumstances,to  obey,  or  refuse  to  obey,  as  his  judg- 
ment might  dictate,  or  to  decide  that  the  act  ordered  to 
be  done  was  safe  or  unsafe.  Haas'  Case  is  relied  upon 
as  conclusive  of  the  question  here  presented.  In  that 
case.  Rule  50,  heretofore  set  out,  was  considered;  and 
it  was  held  that  it  must  receive  a  reasonable  construc- 
tion, that  it  "applied  to  each  one  [trainman]  within 
the  range  of  his  duties,  and  did  not  make  him  [the  fire- 
man] responsible  for  the  wrongful  actions  or  omissions 
of  others."  Rule  51  was  not  considered  in  that  case. 
That  rule  provides,  as  we  have  seen,  that  the  con- 
ductor has  "charge  and  control  of  the  train  and  of  all 
persons  employed  on  it,  and  is  responsible  for  its  move- 
ments while  on  the  road,  except  when  his  directions 
conflict  with  these  rules,  or  involve  risk  or  hazard,  in 
either  of  which  cases,  the  engineer  will  be  held  alike 
accountable." 

The  argument  of  appellant  is  that,  when  Graham 
was  ordered  by  the  conductor  to  start,  he  had  a  right 
to  assume  that  the  conductor  had  some  information 
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relating  to  the  first  section  of  train  No.  92,  which  jus- 
tified them  in  running  on  No.  92's  time.  Such  infor- 
mation could  only  come  to  Haggerty  in  the  form  of 
an  order  from  his  superiors.  The  clearance  card 
advised  Graham  that  the  operator  had  no  further 
orders.  So  far,  then,  as  Graham  had  any  knowledge, 
the  conductor'3  order  to  him  was  in  direct  violation 
of  the  rules,  and  obedience  to  it  involved  the  risk  and 
hazard  of  a  collision.  Might  he,  under  the  circum- 
stances, and  in  view  of  the  rules,  assume  that  the  con- 
ductor had  information  which  made  it  safe  and  proper 
for  the  train  to  proceed,  which  he  (Graham)  did  not 
possess,  and  as  to  which  Graham  made  no  effort  what- 
ever to  ascertain  the  facts?  To  so  hold  is  to  nullify 
the  rule,  which,  under  circumstances  like  those  dis- 
closed in  this  case,  imposes  a  responsibility  upon  the 
engineer,  which  he  cannot  escape  by  assuming  the 
existence  of  facts  as  to  which  he  has  no  knowledge. 
Uule  51,  authorizes  the  engineer  to  disobey  the  orders 
of  his  conductor,  when  said  orders  conflict  with  the 
rules,  or  when  he  knows  that  to  obey  them  involves 
risk  or  hazard.  Appellant  urges  that  it  is  unreason- 
able to  hold  the  engineer  "alike  accountable"  when 
the  orders  given  him  conflict  with  the  rules  or  involve 
risk  or  hazard.  Counsel  say  no  one  can  be  held 
responsible  for  the  acts  or  omissions  of  another,  unless 
he  has  knowledge  of  them,  or,  by  the  exercise  of  rea- 
sonable care  and  diligence,  should  have  such  knowl- 
edge. Let  that  be  conceded.  We  have  already 
endeavored  to  show  that  Graham  did  have  knowledge 
that  the  order  to  start  was  in  violation  of  the  rules, 
and  that  he  knew  that  obedience  to  it  involved  risk 
and  hazard;  even  the  certainty,  we  may  say,  of  a  col- 
lission  with  the  first  section  of  No.  92.  Graham  had 
no  right,  under  the  rules  and  circumstances,  to  act 
upon  supposition;  he  had  no  right  to  assume  the 
existence  of  facts  which,  if  true,  might  make  it  safe 
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and  proper  to  proceed;  but  he  was  authorized  to  act 
only  upon  facts  as  to  which  he  had  knowledge.  If 
force  and  effect  are  to  be  given  to  Rule  51,  then  it 
must  be  said,  in  the  light  of  the  undisputed  faxits,  that, 
as  a  matter  of  law,  Graham's  own  negligence  contrib- 
uted to  his  death,  and  hence  plaintiff  cannot  recover, 
^e  are  not  justified  in  ignoring  this  rule,  which 
appears  to  have  been  made  in  the  interest  of  protect- 
ing the  lives  of  employes  of  the  company,  as 

6  well  as  others.    It  is  to  be  remembered,  also, 
that  this  is  not  a  case  where  one  is  compelled 

to  act  in  an  emergency  in  such  haste  as  to  have  no 
time  for  deliberation,  and  therefore  his  act,  if  wrong, 
might  be  excused.  We  have  examined  the  cases 
referred  to,  and  find  none  where  the  question  involved 
is  like  that  in  the  case  at  bar. 

n.  Recovery  is  also  sought  against  the  defend- 
ant company  because  its  surgeon,  Dr.  Adair,  who  was 
employed  and  paid  by  it  to  treat  its  injured  employes, 
as  an  act  of  charity  or  humanity,  wrongfully  and  neg- 
ligently moved  Graham  from  Dr.  Gawley's  office  to 
the  hotel,  which  act,  it  is  claimed,  contributed 

7  to  produce  his  death.    It  is  not  claimed  that  Dr. 
Adair  was  not  a  skillful  physician,  or  that  the 

defendant  did  not  exercise  due  care  in  employing  him, 
but  the  claim  is  made  that  he  acted  wrongfully  and 
negligently  in  doing  as  he  did.  We  understand  the 
rule  to  be  well  settled  by  a  large  number  of  cases  that, 
under  such  circumstances,  the  defendant  is  not  liable 
for  acts  of  negligence  of  the  physician  who  is  employed 
to  treat  gratuitously  its  injured  employes.  We  refer 
to  a  few  of  the  cases:  Eighmy  v.  Eailtvay  Co,,  93  Iowa, 
538  (61  N.  W.  Rep.  1056);  Railroad  Co,  v.  Price  (Fla.) 
(13  South  Rep.  640);  Railroad  Co.  v,  Howard  (Neb.) 
(63  N.  W.  Rep.  872);  Railroad  Co.  v.  Zeiler  (Kan.  Sup.) 
(38  Pac.  Rep.  282). 
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What  we  have  already  said  suflBciently  answers 
the  argument  as  to  the  alleged  error  of  the  court  in 
refusing  the  instructions  asked  by  appellant.  We 
think  the  court  properly  sustained  defendant's  motion 
for  a  verdict. — ^Affirmed. 


r98~654^         DoBA   Nelling,   Administratrix,  Appellant,  v,  Thb 
r^  -^  CraoAGO,  St.  Paul  &  Kansas  City 

!^^^    "^  Railway  Company. 


Duty  of  Engineer:  injuby  to  onb  mnsELF  negligent.  Deceased, 
with  two  other  section  men,  was  returning  from  work,  on  a  hand 
car,  all  three  facing  the  direction  in  which  they  were  going.  An 
extra  freight  train  was  coming  from  behind,  but,  owing  to  a  high 
wind,  the  men  on  the  hand  car  were  not  aware  of  it  until  it  was 
quite  near,  though,  had  they  looked,  they  could  have  seen  it  in 
ample  time.  The  companions  of  deceased  jumped  off,  and  were 
uninjured,  but  the  latter,  in  stopping  to  remove  the  car  from  the 
track,  was  killed.  Deceased,  who  was  in  charge  of  the  men,  had 
been  specifically  instructed  that  extra  trains  were  liable  to  pass  at 
any  time.  Held,  that  deceased  was  guilty  of  contributory  negli* 
gence. 

Supplemental  Opinion.— May  26,  1896. 

Same.  An  engineer  of  a  train  following  a  hand  car,  propelled  by 
section  men  familiar  with  the  running  of  trains,  has  a  right  to 

1  suppose  that  they  knew  the  train  was  approaching,  and  is  bound 

2  to  use  all  his  efforts  to  stop  the  engine,  only,  when  it  appears  to 
him  that  they  are  not  aware  of  the  approach  of  the  train,  and  are 
not  likely  to  leave  the  track  in  time  to  allow  it  to  pass. 

CoNTBiBUTOBY  NEGLIGENCE.  Where  dcccascd,  with  other  section 
men,  was  riding  on  a  hand  car,  when  a  train  approached  from 
behind,  and  his  companions  jumped  from  the  car,  and  avoided 

3  injury,  and  deceased,  after  having  seen  the  train,  could  have 
jumped  from  the  car  in  time  to  avoid  injury,  but  remained,  and 
was  killed  while  attempting  to  take  the  car  from  the  track,  his 
own  action  was  the  approximate  cause  of  his  death. 

I^iNNE  AND  Deebobr,  JJ.,  disscnting. 
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Appeal  from  Blackhawk  District  Court. — Hon.  J.  L. 
HusTBD,  Judge. 

Tuesday,  May  28,  1895. 

Plaintiff  states  as  her  cause  of  action  that  John 
Nelling,  while  in  the  employ  of  defendant  as  a  section 
man,  was,  without  fault  or  negligence  on  his  part,  and 
because  of  certain  acts  of  negligence,  specified,  on  the 
part  of  defendant's  employes,  run  over  by  one  of 
defendant's  trains,  and  killed,  wherefor  she  asks  to 
recover  ten  thousand  dollars  damages^.  Defendant 
answered,  denying  generally,  and  alleging  contribu- 
tory negligence.  The  case  proceeded  to  trial  before  a 
jury,  and  at  the  conclusion  of  the  evidence  the  court, 
on  motion  of  the  defendant,  instructed  the  jury  to  find 
for  the  defendant,  and  entered  judgment  accordingly. 
Plaintiff  appeals. — Affirmed. 

Burns  &  Sullivan  and  Ranch  &  Wade  for  appel- 
lant. 

husk  dk  Bunn  and  0.  C.  Miller  for  appellee. 

GrvBN,  C.  J. — I.  The  question  presented  on  this 
appeal  is  whether  the  court  erred  in  sustaining  defend- 
ant's motion  for  a  verdict.  The  several  grounds  of 
the  motion  prewnt  but  two  questions,  namely,  that  of 
contributory  negligence  on  the  part  of  deceased,  and 
negligence,  as  alleged,  on  the  part  of  defendant's 
employes.  The  evidence  shows  without  conflict  that 
about  5  p.  M.  of  July  28,  1890,  John  Nelling,  Victor 
Gowry,  and  Jacob  Lengenbough,  three  of  defendant's 
section  men,  were  returning  from  the  northeast,  on 
a  hand  car,  to  Waterloo,  from  where  they  had  been  at 
work  on  the  track.  They  stood  facing  in  the  direction 
they  were  going,  watching  for  a  regular  train  that 
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was  then  due  to  go  northeast.  An  extra  freight  tram 
was  going  southwest,  under  orders  to  pass  the  regtdar 
train  at  Waterloo.  The  men  on  the  hand  car  did  not 
hear  the  signals  of  the  approach  of  the  train,  owing  to 
the  direction  of  a  then  prevailing  high  wind,  and  were 
not  aware  of  it  until  it  was  quite  near  to  them.  Nell- 
ing,  first  seeing  the  train,  gave  warning;  and  there- 
upon Gowry  and  Lengenbough  got  off  the  car,  and 
were  uninjured.  The  car  was  struck  by  the  engine, 
and  Mr.  Nelling  was  run  over  and  killed.  Had  the 
men  been  observing,  they  could  have  seen  the  approach 
of  this  train  in  ample  time  to  have  removed  the  car 
and  have  aveided  injury.  Nelling  was  in  charge  of 
the  gang,  and  had  been  specifically  instructed  that 
extra  trains  were  liable  to  pass  at  any  time,  and  cau- 
tioned to  watch  for  such  trains.  The  defendant  claims 
that  the  evidence  shows,  without  conflict,  that  Nell- 
ing was  negligent  in  not  observing  the  approach  of 
this  train,  and  that  he  was  also  negligent  in  that 
after  he  got  from  the  hand  car,  and  out  of  dan- 
ger, he  attempted  to  remove  the  hand  car,  and 
was  killed  while  doing  so.  Plaintiff's  contention  is  that 
the  deceased  was  thrown  forward  from  the  hand  car,  by 
its  being  suddenly  checked;  that  the  handcar  moved 
upon  him,  and  that,  while  in  that  position,  he  was  run 
over  and  killed.  The  only  witnesses  to  the  accident 
were  the  two  surviving  section  men  and  a  Mr.  and 
Mrs.  Turner,  who  testified  on  behalf  of  the  plaintiff, 
and  the  fireman  and  engineer,  called  on  behalf  of  the 
defendant.  Mr.  and  Mrs.  Turner  were  at  the  time  some 
forty  or  fifty  rods  distant,  on  a  load  of  hay,  watching 
the  occurrence.  Neither  of  the  section  men  states  on 
this  examination  what  the  deceased  did  during  the 
time  that  they  were  getting  from  the  car  to  a  place  of 
safety.  They  say  that  the  first  they  saw  of  deceased, 
after  they  got  off  the  car  and  turned  round  to  look, 
he  was  under  the  hand  car,  and  that  while  in  that 
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position  the  engine  struck  the  car,  and  the  train  ran 
over  and  killed  deceased.  Neither  of  them  attempts 
to  explain  how  deceased  came  to  be  in  that  position. 
It  is  shown  by  several  witnesses  called  by  the  defend- 
ant that,  upon  examination  before  the  coroner's  court, 
these  witnesses  testified,  in  substance,  that  deceased 
got  off  from  the  hand  car,  and  was  attempting  to 
remove  it  from  the  track  when  it  was  struck.  Mr. 
and  Mrs.  Turner  do  not  state  with  certainty  about 
the  men  getting  off  the  car.  They  say  two  men 
jumped  off  on  the  south  side,  but  that  they  could 
not  see,  for  the  engine,  where  the  other  man 
jumped.  The  engineer  states:  "It  appeared  to  me 
that  two  got  off  on  my  right-hand  side.  Were  run- 
ning to  the  fence,  the  last  I  noticed  of  them.  The 
other  man  tried  to  get  the  car  off  the  track.  He  had 
hold  of  the  comer  of  the  handle  of  the  car,  and  he 
seemed  to  stumble,  and  the  car  was  on  him,  and 
knocked  him  down  on  the  track.  I  knew  then  that  I 
would  kill  him,  for  I  could  not  stop  the  train.  There 
was  nothing  to  prevent  him  from  getting  away.  If 
he  had  let  the  hand  car  alone,  he  wouldn't  got  under 
it."  The  fireman  testified:  "The  men  got  off  the  car. 
Two  of  them  got  off  on  the  right-hand  side,  and  one 
got  off  on  the  left-hand  side,  to  the  front,  and  stepped 
around  in  front  of  the  car.  I  don't  know  whether  he 
fell  down,  or  how  it  was.  Anyway,  he  went  under 
the  hand  car.  He  seemed  to  take  hold  of  the  front  of 
the  car.  It  was  all  done  so  quick  that  I  couldn't  tell 
whether  he  lifted  on  the  car,  or  not.  He  went  down, 
and  went  under  the  car,  after  he  stepped  to  the  front 
end  of  the  car.  The  engine  then  struck  the  hand  car, 
and  I  could  see  his  head  lying  on  the  left  rail.  It 
would  be  impossible  for  me  to  see  whether  that  hand 
car  had  entirely  stopped  at  the  time  he  went  to  the 
front  end  of  it.  After  he  went  under  the  hand 
car,  it   was   impossible  to   stop    the   train.    There 


568  Nelling  v.  C,  St.  P.  &  K.  C.  Rt.  Co.       [98  Iowa 

was  nothing,  so  far  as  I  could  see,  to  prevent 
him  from  walking  away  from  the  hand  car. 
If  he  had  stepped  away,  instead  of  stepping  in 
front  of  the  hand  car,  he  could  have  gotten  away 
all  right."  Plaintiff's  contention  is  based  upon 
the  statement  of  Gowrie  that  he  checked  the  hand  car 
so  suddenly  that  he  was  thrown  from  it.  It  is  argued 
that,  by  the  same  cause,  deceased  was  thrown  for- 
ward, onto  the  track;  that  the  hand  car  moved  upon 
him;  therefore,  he  could  not  have  attempted  to 
remove  the  hand  car,  as  claimed  by  defendant.  Even 
if  deceased  was  thus  thrown  from  the  hand  car,  it  does 
not  follow  that  he  may  not  have  attempted  to  remove 
the  car,  as  stated  by  the  engineer  and  fireman.  We 
think  the  evidence  establishes,  without  conflict,  such 
negligence  upon  the  part  of  the  deceased,  in  not  watch- 
ing for  and  discovering  the  approach  of  the  train 
sooner  than  he  did,  and  in  attempting  to  remove  the 
hand  car,  as  should  defeat  a  recovery. 

II.  We  will  not  set  out,  or  discuss  in  detail,  the 
evidence  relied  upon  to  show  negligence  on  the  part 
of  the  defendant's  engineer.  We  think  it  shows  without 
conflict,  that  the  engineer  gave  all  the  signals  that  dil- 
igence required,  and  that,  as  soon  as  he  had  reason  to 
believe  that  the  signals  had  not  been  heard  by  the  men 
on  the  car,  he  used  every  appliance  and  effort  at  his 
command  to  stop  the  train  and  avoid  an  accident.  He 
seems  to  have  appreciated  the  fact  that  the  direction 
of  the  strong  wind  then  blowing  might  prevent  his 
signals  from  being  heard,  while  the  men  on  the  hand- 
car seem  to  have  ignored  this,  as  a  reason  why  they 
should  be  more  watchful  for  extra  trains  that  might 
come  from  that  direction.  Our  conclusion  is  that 
under  the  rule  announced  in  the  case  of  Meyer  v. 
Houck,  85  Iowa,  322  (52  N.  W.  Rep.  235),  there  wm  no 
error  in  directing  a  verdict  for  the  defendant. — 
Appibmed. 
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Supplemental  Opinion. 

May  26, 1896. 

Given,  J.— I.  At  the  close  of  the  evidence,  the 
court  below  sustained  defendant's  motion  for  a  verdict, 
and  plaintiff  appealed.  On  the  former  submission, 
the  action  of  the  district  court  was  affirmed.  A  rehear- 
ing was  asked  upon  the  ground  that  under  the 
rule  announced  in  Meyer  v.  Uoucky  85  Iowa,  819  (52 
N.  W.  Rep.  235),  the  questions  of  negligence  should 
have  been  submitted  to  the  jury,  and  especially  the 
question  of  defendant's  negligence  after  the  peril 
of  deceased  was  known.  It  is  contended  that  it 
is  the  province  of  the  jury  alone  to  pass  upon  the 
credibility  of  the  witnesses,  and  the  preponderance 
and  weight  of  the  evidence;  and  that,  where  there 
is  any  conflict  in  the  evidence,  the  court  may  not 
sustain  a  motion  for  a  verdict.  In  Meyer  v.  Houcky 
this  court  announced  the  rule  as  follows:  "Our  con- 
clusion is  that,  when  a  motion  is  made  to  direct  a 
verdict,  the  trial  judge  should  sustain  the  motion,  when 
considering  all  of  the  evidence,  it  clearly  appears  to 
him  that  it  would  be  his  duty  to  set  aside  a  verdict 
if  found  in  favor  of  the  party  upon  whom  the  burden 
of  pj-oof  rests.''  In  this  case  there  is  no  real  or  sub- 
stantial conflict  in  the  evidence  as  to  the  mate- 
1  rial  facts.  All  agree  that  the  whistle  was 
sounded;  but  Mr.  and  Mrs.  Turner,  who  were 
forty  or  fifty  rods  away,  say  they  did  not  hear  all  the 
signals  which  the  engineer  and  fireman  say  were 
given, — a  fact  that  may  be  accounted  for  by  the  pre- 
vailing wind.  Surely,  there  is  no  contradiction  in 
this  evidence.  The  engineer  and  fireman  place  the 
speed  at  eighteen  to  twenty  miles  per  hour,  while  Mr. 
Turner  gives  it  as  his  opinion  that  it  was  twenty  to 
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thirty  miles  per  hour.  There  was  no  material  con- 
flict in  these  expressions  of  opinion.  Of  the  four  men 
present,  and  who  alone  could  know  the  fact,  three  tes- 
tified that  the  deceased  attempted  to  remove  the 
hand  car  from  the  track,  while  the  other  shows  that 
he  was  in  such  a  dazed  condition  as  not  to  have 
observed  this  fact.  We  think  there  can  be  no  dispute 
as  to  the  controlling  facts  of  the  case,  and  that,  there- 
fore, even  under  appellant's  contention  as  to  the  rule, 
the  court  was  warranted  in  sustaining  the  motion  for 
verdict,  if  it  clearly  appears  that  the  evidence  would 
not  sustain  a  verdict  in  favor  of  the  plaintiff.  After 
a  careful  review  of  the  case,  we  adhere  to  the  opinion 
that  the  evidence  fails  to  show  negligence  upon  the 
part  of  the  defendant's  employes  prior  to  the  time 
that  they  had  reason  to  believe  the  deceased  was  in 
peril,  and  does  show  negligence  upon  the  part  of  the 
deceased. 

Among  the  many  charges  of  negligence,  appellant 
alleged  that  the  defendant's  employes  were  negligent 
"in  failing  to  stop  said  train  when  they  saw  that 

deceased  was  in  such  a  dangerous  position." 
2         It  was  especially  urged  that  a  rehearing  should 

be  granted,  to  the  end  that  this  charge  might 
be  further  investigated.  As  the  negligence,  if  any,  in 
this  respect,  must  be  chargeable  to  the  engineer,  our 
inquiry  is  mainly  as  to  his  conduct.  He  must  be  held 
to  have  known  all  the  facts  touching  his  control  over 
the  movement  of  that  train,  and  the  presumption  as 
to  the  conduct  of  the  deceased,  upon  which  he  had  a 
right  to  act.  It  was  the  duty  of  the  deceased  to  watch 
for  trains,  and  from  where  he  was,  this  train  could 
have  been  seen  in  ample  timie  to  have  permitted  the 
deceased  and  his  men  to  clear  the  track.  While, 
because  of  the  velocity  and  direction  of  the  wind,  the 
engineer  might  not  assume  that  the  signals  given 
were    heard,  he  had  a  right  to  proceed  upon  the 
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assumption  that  deceased  had  performed  his  duty  iu 
watching  for  trains,  and,  therefore,  knew  of  the 
approach  of  this  one.  He  was  under  no  obligation  to 
either  check  or  stop  his  train  until  it  was  reasonably 
apparent  to  him  that,  from  any  cause,  the  deceased 
and  his  men  were  not  likely  to  clear  the  track  in 
time  for  the  passage  of  the  train.  Knowing,  as 
he  did,  that  these  men  were  on  the  track,  as 
they  were,  it  was  his  duty  to  observe  them  closely, 
and,  the  moment  he  had  reason  to  believe  that  they 
were  not  going  to  leave  the  track  in  time  to  avoid 
danger,  to  then  promptly  use  the  appliances  at  his 
command  to  check  or  stop  the  train,  so  as  to  avoid 
injury  to  the  men.  Calculations  of  time  and  dis- 
tances are  made  in  argument,  to  show  that  the  engin- 
eer should  have  stopped  the  train  before  it  reached  the 
point  of  the  accident,  but  this  reasoning  leaves  out  of 
consideration  the  right  that  the  engineer  had,  to 
believe,  until  the  contrary  appeared,  that  the  approach 
of  the  train  was  known  by  the  men,  and  that  the  track 
would  be  cleared  in  time  for  its  passage.  It  proceeds 
upon  the  theory,  that  it  was  the  duty  of  the  engineer 
to  check  or  stop  his  train  as  soon  as  he  saw  the  men 
on  the  track,  but  such  is  not  the  rule  of  care  required. 
He  was  not  required  to  check  or  stop  the  train  until  it 
was  reasonably  apparent  that,  from  any  cause,  the 
men  were  not  likely  to  clear  the  track  in  time  to 
allow  the  train  to  pass  at  unchecked  speed;  and  it  was 
not  until  that  moment  that  the  duty  devolved  upon 
the  engineer  of  using  the  appliances  at  his  command 
to  avoid  the  accident.  The  evidence  shows,  without 
conflict,  that  from  the  moment  the  engineer  thought 
the  men  were  not  aware  of  the  approach  of  the  train, 
and  were  not  likely  to  leave  the  track  in  time  to  allow 
the  train  to  pass  at  unchecked  speed,  he  promptly 
used  every  appliance  at  his  command  to  stop  the  train. 
Vol.  98  la— 36 
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It  is  insisted  that,  as  the  train  was  not  stopped  in 
time  to  avoid  the  accident,  the  engineer  was  negligent 
in  not  sooner  concluding  that  the  men  were  in  peril. 

It  is  clear  that,  if  the  men  had  known  of  the 
3         approach  of  the  train  at  the  time  the  engineer 

used  the  appliances  to  stop  it,  they  could  have 
removed  the  hand  car,  and  cleared  the  track  for  the 
passage  of  the  train.    Therefore,  we  think  it  cannot 
be  said  that  the  engineer  was  negligent  in  not  sooner 
concluding  that  the  men  were  in  danger  unless  the 
speed  of  the  train  was  checked.    If  it  be  true  that  the 
engineer  was  negligent  in  not  sooner  concluding  that 
the  men  v:©re  in  danger,  yet  that  negligence  was  not 
the  proximate  cause  of  the  injury.    As  already  stated, 
of  the  four  pi^rsons  who  alone  could  know  the  fact, 
three  testified  that  the  deceased  tried  to  get  the  hand 
car  off  the  track,  while  the  other  did  not  observe  that 
fact.    There  is  no  dispute,  therefore,  in  the  evidence, 
but  that  the  deceased  was  trying  to  move  the  hand  car 
from  the  track  at  or  immediately  before  it  was  struck, 
and  that,  had  he  not  done  so,  he  could  have  gotten  out 
of  danger,  as  the  two  other  men  did.    Much  as  men 
are  to  be  commended  for  efforts  to  save  life  and  prop- 
erty, it  seem  to  us  that,  under  the  circumstances, 
this  act  of  the  deceased  was  unquestionably  neg- 
ligent, and  was  the  proximate  cause  of  his  death. 
There  was  but  a  moment  of  time  between  the  act 
of    the    deceased    and  the  accident;    therefore,    no 
opportunity    for    the    engineer    to    have    avoided 
the  accident,  after  this  negligent  act  of  the  deceased 
became  known  to  him.    Whatever  the  negligence  of 
the  engineer  may  have  been  in  not  giving  signals,  or 
in  not  sooner  checking  or  stopping  the  train,  it  is,  we 
think,  entirely  clear  that  the  immediate  cause  of  the 
decedent's  death  was  his  own  negligence  in  attempt- 
ing to  remove  the  hand  car,  for  it  is  certain  that  if  he 
had  left  the  track  when  he  first  knew  of  the  approach 
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of  the  train,  as  the  two  other  men  did,  he  would  have 
escaped  injury.  We  have  given  the  case  the  careful 
examination  that  its  importance  demands,  and  again 
reach  the  conclusion  that  there  was  no  error  in  direct- 
ing a  verdict  for  the  defendant. — Affirmed. 

KiNNE  AND  Debmer,  JJ.,  dissonting. 


R.  C.  Pratt,  Administrator,  Appellant,  v.  The  Chi- 
cago, Rook  Island  &  Pacific  Railway  Company. 

Negligence:  railroads:  Jury  question.  A  railroad  company  is 
not,  as  matter  of  law,  free  from  negligence  in  running  a  train 
without  signals  through  a  town  with  a  population  of  about  eleven 

1  hundred,  at  the  rate  of  forty  miles  an  hour,  which  is  much  faster 
than  the  usual  rate,  across  a  much  traveled  street,  where  the  view 
of  the  railroad,  from  some  direction,  is  obstructed. 

Contributory  negligence:  Jury  question.  One  is  not,  as  matter 
of  law,  guilty  of  contributory  negligence  in  failing  to  stop  and 

2  look  before  driving  across  a  railroad  track,  knowing  the  crossing 
to  exist,  where  his  team  is  running  and  he  has  all  he  can  do  to 
stop  it,  and  the  train,  by  collision  with  which  he  is  injured,  is  run- 
ning at  an  unusual  rate  of  speed,  without  giving  any  signals. 

Appeal  froyn  Cass  District  Court. — Hon.  Scott  Lewis, 

Judge. 

Tuesday,  May  26,  1896. 

Action  for  personal  injuries.  Judgment  for  the 
defendant,  and  the  plaintiff  appealed. — Reversed. 

Swan  &  Bruce  for  appellant. 

G.  E.  McCaughan  and  R.  G.  Phelps  for  appellee. 

Granger,  J. — Plaintiff's  intestate  was  one,  W.  H. 
Stone.  Stone  resided  a  few  miles  from  Anita,  a  town 
situated  in  Cass  county,  Iowa.  Through  the  town 
passes  the  defendant's  line  of  road.    On  the  tenth  day 
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of  March,  1894,  Stone,  with  his  wife,  drove  from  his 
farm  to  Anita,  and  on  reaching  the  town  he  left 
nis  wife  at  a  store  to  trade,  while  he  drove  to  a  mill 
for  some  bran,  intending  to  return  in  fifteen  minutes. 
His  route,  from  the  store  to  the  mill,  was  across 
defendant's  road,  and  on  his  return,  when  crossing  the 
track,  his  wagon  was  struck  by  a  passenger  train,  and 
he  was  "killed.  This  action  is  for  the  damage  sus- 
tained. The  petition  alleges  negligence  in  different 
ways,  and  among  them  a  failure  to  give  signals  as  the 
train  approached  the  crossing,  and  the  running  of  the 
train  at  too  high  a  rate  of  speed.  At  the  conclusion 
of  plaintiff's  evidence,  the  court,  on  motion  of  defend- 
ant, directed  a  verdict  in  its  favor,  and  it  is  as  to  the 
correctness  of  this  ruling  that  we  are  asked  to  decide. 
The  motion  presented  for  the  court's  consideration  a 
question  of  the  contributory  negligence  of  Stone,  and 
also  of  the  negligence  of  the  defendant. 

If  the  state  of  the  record  is  such  that,  had  the 
cause  been  submitted  on  the  evidence  taken,  a  verdict 
for  the  plaintiff  could  not  have  been  sustained,  either 
for  want  of  evidence  to  show  that  the  injury  resulted 
from  defendant's  negligence,  or  that  Stone's  negli- 
gence did  not  contribute  thereto,  the  action  of  the 
court  must  be  sustained.  But  if,  on  the  contrary, 
there  was  such  evidence  that  the  jury  might  properly 
say  that  Stone's  negligence  did  not  contribute  to  his 
injury,  and  that  it  was  caused  by  defendant's  negli- 
gence, then  the  order  directing  a  verdict  was  errone- 
ous. The  ruling  on  the  motion  was  general,  so  that 
we  do  not  know  whether  the  court  found  that  there 
was  a  failure  to  prove  the  negligence  of  the  defend- 
ant, or  to  disprove  negligence  by  Stone,  or  both;  and, 

in  view  of  our  conclusion,  it  is  necessary  that 
1         we  indicate  our  view  of  the  tendency,  and,  to 

some  extent,  the  effect,  of  the  evidence  as  to 
both  particulars.  As  to  the  negligence  of  the  defendant, 
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it  is  charged  that  the  train  was  run  at  too  high  a  rate 
of  speed,  and  the  signals  were  not  given.  The  crossing 
on  which  Stone  was  struck  is  on  Chestnut  street,  and 
the  mill,  to  which  he  had  been,  was  south  of  the  track. 
'  On  defendant's  right  of  way,  south  of  the  track,  is  a 
corncrib,  some  two  hundred  and  forty-seven  feet  in 
length,  so  situated  as  to  obstruct  a  view  of  the 
track,  and  of  approaching  trains,  from  the  east, 
when  persons  are  approaching  the  crossing  in  question 
from  the  south;  that  is,  the  obstruction  existed  for 
some  part  of  the  way.  The  crossing  is  in  the  town, 
and  it  is  one  of  frequent  use.  The  train  in  question 
did  not  stop  at  Anita,  it  being  the  "Limited";  and  the 
testimony  shows  that  it  was  going,  when  it  struck  the 
wagon,  at  from  twenty-five  to  forty  miles  an  hour. 
For  the  purposes  of  the  motion,  we  must  take  the  lat- 
ter rate  of  speed,  for  the  jury  might  have  so  found. 
The  testimony  shows  that  the  train  whistled  at  the 
whistling  post  for  the  station,  but  not  thereafter  till  it 
struck  the  wagon;  and  it  further  shows  that  it  was  on 
time,  and  running  at  an  unusual  rate  of  speed.  Speak- 
ing alone,  with  reference  to  negligence  in  operating 
the  train,  there  is  nothing  to  lessen  the  effect  of  the 
facts  stated  as  showing  negligence.  It  is  not  to  be  said 
that  facts  which  show  the  running  of  a  train  through 
a  town  of  about  one  thousand  one  hundred  people,  at 
the  rate  of  forty  miles  an  hour,  and  faster  than  the 
usual  rate,  across  a  street  much  used,  and  where  the 
view  from  some  directions  is  obstructed,  without  any 
signals  of  warning,  do  not  raise  a  question  for  the  jury. 
In  fact,  the  proposition  is  so  clear  that  we  incline  to 
the  view  that  the  action  of  the  court  must  have  been 
based  on  the  proposition  as  to  contributory  negli- 
gence. 

The  evidence  as  to  contributory  negligence  is 
not  so  conclusive  against  the  ruling  of  the  court,  but 
we  think  it  such  that  the  cause  should  have  been 
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submitted  to  the  jury.    As  we  have  said,  the  mill  to 
which  Stone  had  been  was  on  the  south  side  of 
2         the  track.    As  he  left  the  mill,  his  course  was 
west  to  Chestnut  street,  and  then  north  across 
the  track.    As  he  drove  west,  the  comcrib  was  between 
him  and  the  track,  and  was  of  such  height  as  to 
nearly,  or  quite,  prevent  seeing  a  train  until  he  passed 
the  crib.    As  he  was  leaving  the  mill,  the  exhaust 
from  a  steam  pipe  at  the  mill  frightened  his  team; 
and  the  testimony  shows  that,  as  he  turned  north  on 
Chestnut  street,  he  arose  from  the  seat  to  a  standing 
position,  and  wrapped  the  lines  around  his  hands  in 
trying  to  manage  it.    The  following  is  from  the  testi- 
mony of  one  witness:    "Was  acquainted  with  W.  H. 
Stone  during  his  lifetime.    Saw  W.  H.  Stone  both 
dead  and  alive  on  the  tenth  of  last  March.    First  saw 
him  coming  around  the  northeast  corner  of  the  mill. 
He  had  a  lumber  wagon,  and  a  team  of  horses  hitched 
to  it.    His  team  was  running  with  him.    I  was  stand- 
ing somewhere  about  one  hundred  feet  south  of  the 
track,  and  on  the  west  side  of  the  highway  running 
north  and  south.    I  was  probably  three  hundred  feet 
from  him  when   I  first  saw   his  team.    The  team 
first  ran   west  along  the  length  of  the  crib;  then 
tur^ed  north.    The  team  followed  the  wagon  track. 
He  was  trying  to  hold  his  team,  and  they  were  run- 
ning with  him,  and  just  at  the  west  end  of  the  com- 
crib he  raised  up  in  the  wagon,  and  wound  the  lines 
around  his  hands,  to  get  a  better  hold  on  the  lines,  to 
hold  the  team.      That  team  was  running  as  they 
approached  the  railroad  track.    At  about  that  time  I 
saw  the  train,  known  as  the  *Flyer.'    First  saw  it  about 
150  feet  east  of  the  crossing.    The  train  gave  no  sig- 
nals, either  by  ringing  the  bell  or  blowing  the  whistle, 
as  it  approached  the  crossing,  until  after  they  struck 
the  wagon.    If  they  had  given  a  signal,  I  should  have 
heard  it.    The  train  struck  the  wagon  just  back  of  the 
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front  wheels.  The  end  of  the  engine  struck  Stone, 
and  he  lit  on  the  pilot  of  the  engine."  There  is  other 
testimony  much  to  the  same  effect,  and  little,  if  any, 
to,  in  any  way,  contradict  it.  As  to  the  gait  of  the 
team,  the  witnesses  use  different  expressions,  such  as 
"prancing,"  "galloping,"  and  "running;"  so  that  there 
may  be  some  question  as  to  the  exact  conduct  of  the 
team,  and  how  diflScult  it  was  to  manage  it.  In  such 
a  case  we  are  to  assume,  as  true,  that  state  of  facts 

most  favorable  to  the  plaintiff,  having  support 
3     ^    in  the  evidence.    Much  reliance  is  placed  on  the 

fact,  that  Stone  did  not  use  the  precaution  that 
ordinarily  should  be  used,  to  know  of  the  approaching 
train.     It  is  true,  that  he  did  not  stop  and  look, 
and   likely  true,   that    he    did    not   even    look.    It 
is  also  true,  that  he  knew  of  the  crossing,  and  was  as 
fully  put  on  guard  for  his  safety,  so  far  as  knowledge 
of  the  surroundings  and  location  was  concerned,  as 
any  person  need  be  to  come  under  the  rule  as  to  dili- 
gence in  crossing  the  road.     If  we  assume  these  facts, 
we  are  still  confronted  with  proof  of  facts  from  which 
a  want  of  negligence  contributing  to  the  injury  may 
be  found.    It  does  not  appear  that  Stone  knew  of  the 
schedule  time  of  the  train.    Let  us  assume  that  he  was 
not  able  to  stop  his  team,  or  that  it  required  his  entire 
attention  for  its  management.    The  law  required  that 
he  should  exercise  ordinary  care, —  such  care  as  an 
ordinarily  reasonable  and  prudent  man  would  use 
under  the  same  circumstances.    There  is  evidence 
from  which  it  could  be  found  that,  from  the  time  the 
team  left  the  mill  it  was  running,  and  that  Stone  was 
doing  all  that  he  could  to  stop  or  control  it.  After  he  was 
dead,  a  piece  of  the  line  was  found  still  wound  around 
his  hand.    In  the  testimony  different  expressions  are 
used,  as  that  he  "pulled"  and  "sawed"  with  the  lines 
to  check  the  speed.    He  was  on  the  line  of  road  that 
he  proposed  to  travel,  and  where  he  had  a  right  to  be. 
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It  seems  to  us  that  the  state  of  facts  entitled  the 
plaintiff  to  a  finding  of  the  jury  on  the  question  of  his 
intestate's  negligence.  There  is  no  legal  proposition 
in  dispute  or  doubt. 

We  realize  the  danger  of  discussing  facts  or  evi- 
dence where  a  case  is  to  be  retried,  and  we  intend  to 
avoid  it  as  far  as  we  reasonably  can.  There  is  an 
extended  argument  involving  other  facts,  but, 
throughout,  it  deals,  as  it  must,  with  conflicting  facts 
and  evidence,  and  is  better  adapted  for  presentation 
to  a  tribunal  authorized  to  settle  conflicts  of  fact  than 
to  one  that  must,  because  of  the  question  before  it, 
assume  all  such  facts  in  favor  of  one  party.  It  seems 
to  us  that  the  case  should  be  so  submitted  as  to  afford 
an  application  of  the  rule  stated  in  Nixon  v.  Bailway 
Co.,  84  Iowa,  331  (51  N.  W.  Rep.  157).  It  is  there  said: 
"The  traveler  may  be  placed  without  his  fault,  in 
some  dilemma,  some  place  of  danger,  where  the  exi- 
gencies of  his  situation  and  an  emergency  may  excuse 
him  from  going  on  the  track  without  looking  and 
listening."  It  cites  cases  supporting  the  rule,  and  it 
is  one  not  to  be  doubted.  We  are  not  to  be  understood, 
in  the  further  trial  of  this  case,  as  holding  that  the 
facts  as  we  have  stated  them  appear,  when  all  the  evi- 
dence is  considered,  for  we  have  not  considered  con- 
flicting evidence,  nor  is  it  our  right  to  do  so.  We 
have  assumed  the  facts  as  favorable  to  plaintiff  that 
were,  under  the  evidence,  in  doubt.  There  is  nothing 
in  the  evidence  to  indicate  that,  had  the  case  been 
submitted  to  the  jury,  with  the  rule  we  have  sug- 
gested, it  would  not  have  been  done  under  proper 
instructions  as  to  the  law,  and  there  are  no  complaints 
as  to  error  in  the  admission  of  evidence.  The  judg- 
men  t.  is  .be  vebsbd. 
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Aetion  for  Stock  Killed:  evidenob:  Court  and  jury.  In  an  action  \^^  I73 
against  a  railroad  company  for  stock  killed,  it  appeared  that  there 
was  a  orate  between  defendant's  road  and  plaintiffs  pasture, 
through  which  the  stock  got  on  defendant's  tracks;  that  stock  had 
5  run  in  the  pasture  for  two  years,  without  opening  the  gate;  the 
jury  found,  specially,  that  on  the  evening  before  the  killing,  the 
gate  was  "properly  closed  and  fastened;"  and  it  appeared  that,  on 
the  next  morning,  it  was  found  open  in  such  a  way  as  would  require 
it  to  have  been  unhooked,  pushed  back  two  feet,  and  then  carried 
around  into  the  pasture;  but  there  is  no  evidence  as  to  how  it  was 
opened.  There  was,  also,  evidence  tending  to  show  that  the  fas- 
tenings were  not  proper  ones.  Held,  that  there  was  no  evidence  of 
defendant's  negligence. 

A<i8lgnmeiit  of  Error:    DBFiNiTSNEsa    Assignments  of  error,  which 
state  that  the  court  erred  in  giving  instruction  of  certain  num- 

2  bers,  and  in  refusing  instruction's  asked,  of  certain  numbers,  with- 
out assaulting  "each"  are  too  indefinite. 

Same.  An  assignment  that  the  court  erred  in  each  and  every  partic- 
1  ular  mentioned  in  a  motion  for  a  new  trial,  to  which  reference  is 
made,  and  which  is  made  a  part  of  the  assignment,  does  not  pre- 
sent to  the  appellate  court  the  objection  that  the  evidence  does 
not  support  the  verdict,  and  that  the  latter  is  contrary  to  the  evi- 
dence, although  that  objection  was  one  of  the  sixteen  distinct 
groimds  included  in  the  motion. 

Necessity  eor.    The  objections  that  the  general  verdict  is  contrary 

3  to  and  inconsistent  with  special  findings,  and  that  said  findings 

4  are  against  the  undisputed  evidence,  cannot  be  asserted  without 
an  assignment. 

Supplemental  Opinion  —May  26, 1896. 

It  is  intended  to  adhere  to  the  rule  that  under  Code,  section  1289,  the 
proof  of  certain  facts  raises  a  presumption  that  a  railroad  com- 
pany was  negligent,  and  the  holding  is,  that  this  presumption  has 
been  overcome. 
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Appeal  from  Shelby  District  Court — Hon.  A.  B.  Thob- 
NELL,  Judge. 

Friday,  December  13, 1895. 

Action  to  recover  double  damages  for  stock 
injured,  also  for  stock  killed.  Trial  by  jury.  Ver- 
dict and  judgment  for  plaintiff.  Defendant  appeals. 
— Reversed, 

Byers  &  Lockwood  for  appellant. 

B.  L  Salinger  and  T.  R.  Mockler  for  appellee. 

KiNNE,  J. — I.  Plaintiff  was  in  the  years  1890  and 
1891,  the  owner  of  a  farm  lying  about  one-half  mile 
north  and  east  of  defendant's  station  called  "Earling," 
in  Shelby  county,  Iowa.  The  railroad  track  ran 
through  said  farm  from  northeast  to  southwest.  On 
the  south  and  east  side  of  defendant's  line  of  railway, 
and  adjoining  its  right  of  way,  plaintiff  had  a  pasture 
wherein  the  stock  claimed  to  have  been  killed,  was 
kept.  There  was  a  gate  in  the.  company's  right  of 
way  fence,  which  opened  from  said  pasture  into  the 
right  of  way.  The  petition  charges  that  about  Sep- 
tember 15, 1890,  the  defendant,  by  one  of  its  trains, 
killed  a  calf  belonging  to  plaintiff;  that  about  April  20, 
1891,  defendant,  by  its  section  hands,  willfully  and 
negligently  caused  the  death  of  another  calf,  the  prop- 
erty of  plaintiff,  by  driving  it  off  the  right  of  way 
(upon  which  it  had  escaped  by  reason  of  negligent 
fencing)  upon  a  bridge  upon  said  right  of  way;  and 
charges  that  at  the  same  time  and  place  they  injured 
and  damaged  another  calf;  that  on  June  4, 1891,  at 
the  same  place,  and  by  the  same  means,  it  killed  a 
two-year  old  filly,  the  property  of  plaintiff,  also  a  year- 
ling colt;  that  at  the  same  time  and  place  defendant 
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injured  and  damaged  a  gelding  and  a  two-year  old 
filly,  the  property  of  plaintiff;  that  all  of  said  animals 
were,  just  prior  to  their  killing  and  injury,  kept  in  the 
pasture  before  mentioned,  and  escaped  therefrom  upon 
said  right  of  way,  by  reason  of  the  defective  and  neg- 
ligent manner  in  which  defendant  maintained  the 
fence  and  gates  thereon,  and  cattle-guards  used  by  it 
as  a  part  of  the  inclosure  of  said  pasture.  The  defend- 
ant admits  its  corporate  capacity;  admits  the  killing 
of  one  of  the  calves  and  the  filly  and  colt,  and  the 
injury  of  the  gelding,  and  that  all  of  the  animals 
described  in  the  petition,  prior  to  their  killing  and 
injury,  were  kept  in  plaintiff's  pasture;  and  denies  all 
other  allegations  of  the  petition. 

II.  The  first  claim  is  that  the  evidence  does  not 
support  the  verdict,  and  that  the  latter  is  contrary  to 
the  evidence.    There  is  no  suflBcient  assignment  of 

error  to  warrant  us  in  considering  this  claim. 
1  The  only  assignment  which  can  in  any  way  be 

said  to  relate  to  the  suflBciency  of  the  evidence 
is  as  follows:  "(7)  The  defendant  specifically  claims 
that  the  court  erred  in  each  and  every  particular  men- 
tioned in  his  motion  for  a  new  trial,  to  which  refer- 
ence is  here  made,  and  which  is  made  a  part  hereof.'' 
The  motion  for  a  new  trial  contained  sixteen  distinct 
grounds.  Counsel  for  appellant  claim  this  assignment 
of  error  is  suflBcient^  and  refer  to  Stevens  v.  Brown,  60 
Iowa,  406  (14  N.  W.  Rep.  735).  The  assignment  in 
that  case  reads:  "The  court  erred  in  overruling 
plaintiff's  motion  for. a  new  trial."  It  was  held  insuf- 
ficient. In  that  case  the  motion  embraces  six  grounds, 
while  in  this  it  contains  sixteen  grounds.  The  law 
requires  that  assignments  of  error  must  be  as  specific 
as  the  case  will  allow,  and  point  out  the  very  error 
ODJected  to.  Code,  section  3207.  The  form  of  the 
assignment  in  the  case  at  bar  is,  in  effect,  the  same  as 
in  the  cited  case.    We  need  not  refer  to  the  multitude 
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of  cases  wherein  we  have  held  that  such  an  assign- 
ment presents  nothing  for  our  consideration. 

III.  It  is  claimed,  that  the  verdict  is  contrary  to 
the  instructions  of  the  court,  jEtnd  that  the  court  erred 
in  giving  certain  instructions,  and  in  refusing  to  give 

those  asked  by  the  defendant.  The  assignments 
2         of  ^rror  are  as  follows:     'The  court  erred  in 

giving  to  the  jury  instructions  numbered  2,  3, 
4,  5,  6,  7,  8, 9,  10  and  11,  and  which  were  excepted  to 
when  given."  "The  court  erred  in  refusing  to  give  to 
the  jury  instructions  asked  by  the  defendant,  num- 
bered 1,  2,  3,  4  and  5;  the  refusal  to  give  being 
excepted  to  at  the  time."  The  suflBciency  of  these 
assignments  of  error  is  questioned.  Appellant,  in 
their  support,  relies  upon  the  following  cases:  Clark  v, 
Ralls,  50  Iowa,  275;  Schaefert  v.  Railroad  Co,y  62  Iowa, 
624  (17  N.  W.  Rep.  893);  Wood  v.  Whitton,  66  Iowa, 
295-300  (19  N.  W.  Rep.  907)  and  (23  N.  W.  R^p.  675); 
Hammer  v.  Railway  Co.,  70  Iowa,  624  (25  N.  W.  Rep. 
246).  In  Clark^s  Case  the  assignment  read:  "The 
court  erred  in  giving  to  the  jury,  upon  its  own  motion, 
each  of  the  instructions  mentioned,  5,  6,  7,  8,  9,  10  and 
11.''  In  SchaeferVs  Case,  the  form  of  the  assignment 
is  not  given,  but  the  claim  was,  that  the  assignments 
of  error  must  point  out,  not  the  instruction  objected 
to,  but  the  particular  error  ruled  upon,  and  it  was 
said,  that  the  statute  did  not  so  require.  In  Wood's 
Case,  the  assignments  read:  "The  court  erred  in 
giving  the  tenth,  eleventh,  and  twelfth  divisions  of 
charge,  and  each  one  thereof."  "The  court  erred  in 
refusing  to  give  the  jury  the  first,  second,  third  and 
one-half,  fourth,  fifth,  sixth,  ninth,  eleventh,  thir- 
teenth, fourteenth,  fifteenth,  sixteenth,  and  seven- 
teenth instructions  asked  by  the  defendant,  and  each 
one  thereof."  In  Hammer^ s  Case,  the  assignments  read: 
"Refusing  instructions  one  to  twenty,  asked  by  defend- 
ant, and  refusing  each."    "Giving  instructions  one  to 
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eight,  given  by  the  court,  and  giving  each/'  The  assign- 
ments in  the  case  at  bar  do  not  come  within  the  rulings 
of  the  cases  relied  upon.  In  all  of  them,  the  assignments 
were  to  the  giving  or  refusal  to  give  "each"  instruc- 
tion mentioned.  It  was  held  in  Blair  v.  Madison 
Comity,  81  Iowa,  318  (46  N.  W.  Rep.  1037),  that  an  assign- 
ment directed  against  all  the  instructions,  en  masse,  no 
particular  error  being  specified,  was  insuflBcient;  and 
the  same  holding  was  made  where  the  assignment 
was  directed  generally  against  all  of  the  instructions 
by  number,  only.  Wicke  v.  Insurance  Co.,  90  Iowa,  4 
(57  N.  W.  Rep.  634).  And  an  assignment  reading, 
"The  court  erred  in  giving  instructions  four,  five,  six, 
seven,  eleven  and  one-half,  twelve,  and  thirteen,"  was 
held  bad.  Keokuk  Stove  Works  v.  Hammond,  94  Iowa, 
694  (63  N.  W.  Rep.  564).  the  assignments  in  the  case 
at  bar  are  not  more  definite  than  those  in  some  of  the 
cases  above  referred  to,  which  were  held  insuflBcient. 
The  assignments  in  the  case  at  bar  group  ten  instruc- 
tions together,  and  must  be  treated  as  insisting  that 
the  giving  of  all  of  them  was  error.  It  is  to  all 
intents  and  purposes  but  one  assignment,  directed  to 
the  entire  ten  instructions,  though  the  numbers  are 
given.  So  of  the  error  assigned  upon  the  refusal  to 
give  the  five  instructions.  Now,  even  if  we  should 
treat  these  assignments  as  in  compliance  with  the 
statute,  still  they  should  not  be  held  good  if  a 
single  instruction  given  was  correct,  and  as  to  those 
refused,  if  a  single  one  was  wrong,  then  there 
was  no  error.  Now,  of  those  given,  no  claim 
is  made  that  all  of  them  were  erroneous.  In 
our  view,  neither  assignment  is  suflScient.  The 
writer  is  of  the  opinion  that,  under  the  stat- 
ute, assignments  of  errors  to  instructions,  to  be  suflB- 
cient,  should  not  only  designate  tlie  particular 
instruction  complained  of,  but  also  briefiy  point  out 
wherein  the  whole   instruction,  or  any  part  of  it 
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objected  to,  is  erroneous.  Such  a  rule  would  work  no 
hardship,  and  would  greatly  aid  opposing  counsel  and 
the  court  in  arriving  at  a  speedy  and  intelligent 
understanding  of  the  real  matters  complained  of.  As 
is  said  in  Morris  v.  Railway  Co.,  45  Iowa,  30:  "Each 
assignment  should  require  the  consideration  of  but  a 
single  error.  The  errors  should  be  separated  and 
numbered,  for  reference  and  discussion."  We  do  not 
wish  to  be  understood  as  now  holding  that  an  assign- 
ment of  error  must,  to  be  considered,  specify  the  very 
error  in  any  instruction  complained  of,  but  we  do  sug- 
gest that  such  is  the  desirable  and  proper  practice. 
Code,  section  3207. 

TV.    It  is  said  that  the  general  verdict  is  contrary 
to  and  inconsistent  with  the  special  findings. 

3  We  fail  to  find  any  assignment  of  error  raising 
this  question,  and  hence  cannot  consider  it. 

V.  It  is  also  urged  that  the  special  findings  are 
not  supported  by  the  evidence;  that,  in  fact, 

4  they  are   against  the    undisputed   testimony. 
There  is  no  assignment  of  error  raising  this 

question. 

VI.  But  one  question  remains  in  the  case,  for 
consideration.  At  the  close  of  the  evidence,  the 
defendant  made  two  motions  to  direct  a  verdict  for 

it,  -the  first  one,  for  the  reason  that  there  was 

5  an  entire  failure  on  part  of  plaintiff  to  show  any 
negligence  on  part  of  the  defendant,  and  that 

the  undisputed  testimony  showed  that  the  gate  was 
in  good  repair,  and  provided  with  proper  fastening; 
the  second  motion  (made  subject  to  the  first)  was  to 
take  from  the  jury  the  question  of  the  liability  of  the 
defendant  for  killing  and  injuring  the- horses,  for  sub- 
stantially the  same  reason  above  given.  Both  motions 
were  overruled  and  an  exception  taken.  Specific  assign- 
ments of  error  are  made  touching  these  rulings. 
Plaintiff's  real  claim  is  that  the  gate  was  improperly 
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constructed,  and  its  fastenings  were  in  a  defective  or 
worn  condition.  There  was  evidence  tending  to  show 
and  the  jury  found  that  the  fastenings  were  not 
proper.  If,  however,  all  this  be  conceded,  still  the 
question  remains,  did  the  animals  come  upon  the  rail- 
road right  of  way  through  the  gate?  From  our  exam- 
ination of  the  record,  we  fail,  to  find  any  evidence 
which  so  shows.  The  jury  specially  found  that  at 
7:30  p.  M.,  the  night  before  the  killing  of  the  stock, 
the  gate  was  "properly  closed  and  fastened."  It 
appears  that  the  stock  had  run  in  this  pasture  for 
years,  and  were  never  known  to  work  open  this  gate; 
that  it  was  a  heavy  gate;  that,  the  morning  of  the 
killing  of  the  stock,  the  gate  was  found  wide 
open, — wide  enough,  as  one  witness  says,  to  let  a  load 
of  hay  go  through.  To  so  open  the  gate,  it  must  have 
been  unhooked,  pushed  back  two  or  three  feet,  and 
then  carried  around  into  the  pasture.  In  the  absence 
of  evidence  to  show  how  this  was  accomplished,  it 
is  exceedingly  improbable  that  it  was  done  by  stock. 
How  this  gate  was  opened  is  a  matter  of  speculation, 
merely.  It  is  plaintiff's  theory  that  the  cattle  worked 
it  open,  but  it  is  manifest,  from  the  condition  in 
which  it  was  found  the  next  morning,  that  such  a  con- 
clusion is  no  more  likely  to  be  correct  than  many 
another  one  which  might  be  reached.  If  this  gate 
was  opened  by  some  person  unknown,  after  7:30 
o'clock  at  night,  surely  defendant  should  not  be  held 
liable  for  the  consequences  following  such  an  act, 
when  there  is  no  claim  that  it  had  any  knowledge  that 
the  gate  was  open.  Asbach  v.  Railroad  Co.,  74  Iowa, 
250  (37  N.  W.  Rep.  182);  Wheelan  v.  Railroad  Co,,  85 
Iowa,  175  (52  N.  W.  Rep.  119).  We  cannot  consider 
the  evidence  more  fully.  We  think  there  was  no  evi- 
dence of  any  negligence  of  the  defendant  which 
caused  the  escape  of  the  animals  onto  the  right  of  way, 
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and  the  motion  to  direct  a  verdict  should  have  been 
sustained.— Reversed. 

SuPPLEBfENTAL  OPINION  ON  Re-HEAEING. 

May  26,  1896. 

Per  Curiam. — Counsel  for  appellee  contends  that 
the  opinion  heretofore  filed  in-  this  case  (65  N.  W. 
Rep.  314)  gives  no  force  and  effect  to  the  presump- 
tions as  to  the  negligence  of  the  defendant  vhich  the 
statute,  upon  the  proof  of  certain  facts,  raises  in  favor 
of  the  plaintiff.  Code,  section  1289.  The  holding,  in 
effect,  was  that  the  statutory  presumptions  referred 
to  had  been  fully  overcome  by  other  evidence  in  the 
case,  which  is  fully  set  forth  in  the  opinion.  While 
the  provisions  of  the  statute  were  not  discussed  in  the 
opinion,  a  careful  reading  of  it,  in  the  light  of  the  evi- 
dence set  forth  therein,  makes  it  clear  that  the  holding 
is  in  no  way  in  conflict  with  Manwell  v.  Railway  Co., 
80  Iowa,  666  (45  N.  W.  Rep.  568),  or  other  cases.  The 
petition  for  a  re-hearing  is  overruled,  and  the  judg- 
ment below  is  REVERSED. 
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Homestead:  proceeds:  Intention.  The  exemption  of  the  proceeds 
of  the  sale  of  a  homestead,  made  with  the  intention  of  purchasing 
another,  is  not  lost  because  the  vendor  has  some  slight  intention 
of  investing  the  proceeds  in  anof  jr  state,  under  Code,  sec- 
tion 2000,  authorizing  an  entire  cht-nge  of  the  homestead  by  the 
owner. 

Same.  That  a  payment  for  a  homestead,  sold  with  the  intention  of 
purchasing  another,  is  not  made  until  eight  months  after  the  sale, 
and  that  the  husband  dies  during  the  meantime,  does  not  take 
away  the  exempt  character  of  such  money  so  as  to  deprive  the 
widow  from  investing  the  same  in  a  house  for  herself  and 
children. 
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Appeal  from  Plymouth  District  Court. —  Hon.  J.  F. 
Oliver,  Judge. 

Tuesday,  May  26,  1896. 

Suit  in  equity  for  the  specific  performance  of  a 
written  contract  for  the  sale  of  certain  real  estate. 
There  was  a  decree  for  the  plaintiff;  and  there  was  a 
matter  of  dispute  as  to  the  right  to  part  of  the  pur- 
chase money,  among  the  defendants.  The  court,  by 
its  decree,  awarded  the  money  in  dispute  to  the 
defendants,  who  are  creditors  of  the  vendors,  and  the 
other  defendants  appeal.  The  facts  appear  in  the 
opinion. — Reversed. 

Ira  T.  Martin  for  appellants. 

Zink  &  Roseherry^  M.  Wakefield,  E.  S.  Lloyd,  and 
I.  S.  Struble  for  appellee. 

RoTHBOOK,  C.  J. — I.  On  the  thirtieth  day  of  June, 
1894,  Thomas  Collins  was  the  owner  of  a  farm  of  one 
hundred  and  sixty  acres  in  Plymouth  county.  He 
resided  on  the  farm  with  his  wife  and  two  children. 
On  the  day  above  mentioned,  he  and  his  wife  entered 
into  a  written  contract  with  the  plaintiff  herein,  by 
which  they  sold  the  farm 'to  the  plaintiff  for  the  sum 
of  six  thousand  and  eighty  dollars.  A  small  amount 
of  money  was  paid  in  cash  at  the  time  the  contract 
was  executed.  There  were  two  mortgages  on  the  land, 
for  the  aggregate  sum  of  four  thousand  four  hundred 
dollars,  which  the  purchaser  assumed  to  pay.  In  July 
of  the  same  year,  plaintiff  paid  to  Collins  the  sum  of 
six  hundred  dollars,  and  the  balance  due  was  to  be 
paid  March  1, 1895.  This  balance  amounted  to  four 
hundred  and  fourteen  dollars  and  ninety-six  cents. 
There  is  no  dispute  about  this  amount.    After  the 
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written  contract  was  entered  into,  Collins  and  his  fam- 
ily continued  to  reside  on  the  farm,  until  his  death, 
which  occurred  on  the  twenty-ninth  day  of  September, 
1894.  The  family  continued  to  occupy  the  farm  as  a 
home  until  about  the  first  of  November,  in  the  same 
year,  when  the  dwelling  house  burned  down,  and  they 
could  no  longer  remain  in  actual  occupancy  of  the  land. 
After  the  contract  of  sale  was  made  and  delivered,  the 
defendants  Keogan  Bros.,  0.  A.  Terpaning,  and  Henry 
Schaafe  commenced  actions  against  said  Thomas  Col- 
lins, and  recovered  judgments  against  him.  These 
judgments  were  rendered  before  his  death,  and  while 
he  and  his  family  were  residing  on  the  farm.  The 
defendant  Ellen  Collins  was  appointed  administratrix 
of  the  estate  of  her  husband.  This  action  in  equity, 
for  a  specific  performance  of  the  contract,  was  com- 
menced November  22,  1894,  and  the  administratrix 
and  her  children  and  the  said  judgment  creditors  were 
made  parties.  No  objection  was  at  any  time  taken  to 
the  form  of  the  action.  The  judgment  creditors 
appeared,  and  answered  by  setting  up  their  judgments, 
and  claiming  that  they  were  a  lien  on  the  land,  or  on 
the  balance  of  the  purchase  money  which  was  yet 
unpaid.  The  widow,  in  behalf  of  herself  and  her  chil- 
dren, claimed  that  the  transaction  in  disposing  of  the 
farm  was  but  one  step  in  the  change  of  their  home- 
stead, and  that  the  proceeds  of  the  sale  of  the  home- 
stead were  not  liable  for  the  debts  of  the  husband 
The  widow  also  claimed  that  it  was  her  right  to  be 
endowed  with  the  unpaid  purchase  money,  as  being 
the  proceeds  of  her  dower  or  distributive  share  of  the 
land. 

These  being  the  issues,  a  stipulation  was  made  by 
all  the  parties,  by  which  the  farm  was  conveyed  to 
the  plaintiff,  and  the  balance  of  the  purchase  money 
deposited  in  a  bank,  to  await  the  decision  of  the  court, 
as  to  whether  it  should  be  paid  to  the  widow  or  to  the 
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judgment  creditors.  The  court  awarded  it  to  the 
creditors.  Some  question  is  made  in  the  pleadings  as 
to  whether  the  debts  upon  which  the  judgments  were 
founded,  were  contracted  before  the  homestead  was 
acquired,  so  that  the  homestead  would  be  liable  in 
any  event.  But  that  question  was  not  presented  on 
the  trial,  nor  in  argument,  and  we  do  not  consider  it. 
It  appears  to  be  conceded  that,  if  the  farm  had  not 
been  sold,  the  homestead  would  not  have  been  liable 
for  the  debts.  There  is  some  discussion  among  coun- 
sel as  to  the  form  of  the  action,  and  whether  it  is  in 
probate,  in  equity,  or  at  law.  This  is  of  no  conse- 
quence now.  The  action  was  commenced  as  in  equity, 
and  it  was  tried  to  the  court  without  a  jury,  and  no 
objection  was  at  any  time  made  to  the  proceedings. 
It  will  be  determined  here  as  an  appeal  in  an  equity 
case. 

IT.  There  is  but  one  question  which  we  think 
necessary  to  be  considered  in  determining  the  rights 
of  the  parties.    It  arises  under  section  2000  of  the 

Code,  which  is  as  follows:  "The  owner  may 
1         from  time  to  time  change  the  limits  of  the 

homestead  by  changing  the  metes  and  bounds, 
as  well  as  the  record  of  the  plat  and  description, 
or  he  may  change  it  entirely,  but  such  changes  shall 
not  prejudice  conveyances  or  liens  made  or  created 
previously  thereto,  and  no  such  change  of  the  entire 
homestead  made  without  the  concurrence  of  the  hus- 
band or  wife  shall  affect  his  or  her  right,  or  those  of 
the  children."  And  section  2001  provides  that  the 
new  homestead,  to  the  extent  in  value  of  the  old,  is 
exempt  from  execution  in  all  cases  where  the  former 
would  have  been  exempt.  There  was  no  abandon- 
ment of  the  homestead  by  the  husband.  If  he  had 
survived,  and  purchased  another  home,  it  would  have 
been  exempt  the  same  as  the  old  homestead.  The 
judgments  were  not  liens  on  the  homesteads,  nor  on 
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the  purchase  money,  not  then  due,  nor  paid  while  the 
husband  lived.  There  was  no  voluntary  abandonment 
of  the  homestead  by  the  family.  The  question  of 
fact  in  the  case  is,  was  it  the  intention  of  the  husband 
and  wife  to  use  the  proceeds  of  the  sale  for  the  acqui- 
sition of  a  new  homestead?  If  so,  the  money  was 
exempt  from  the  claims  of  the  creditors  of  the  hus- 
band. We  will  not  review  the  evidence  on  this  ques- 
tion. We  think  it  shows  by  a  fair  preponderance  that 
it  was  the  intention  of  the  husband  and  wife  to  acquire 
a  new  homestead.  It  is  true,  he  went  into  the  state 
of  Minnesota,  and  examined  land,  with  a  possible 
view  of  purchasing  a  home  there;  and  the  state  of 
Nebraska  was  considered.  But  attention  was  mainly 
directed  to  procuring  a  home  in  this  state.  As  the 
homestead  law  has  always  been  liberally  construed, 
we  do  not  think  it  ought  to  be  held,  under  the  facts  of 
this  case,  that  the  creditors  should  take  this  home- 
stead money,  because,  if  the  husband  had  lived,  he 
might  have  invested  it  in  another  state.  When  a 
party  sells  his  homestead,  with  the  intention  of  pur- 
chasing a  new  one,  he  will  be  allowed  a  sufficient  time 
within  which  to  exercise  that  right.  Benham  v. 
Chamberlain,  39  Iowa,  358.  The  act  of  acquiring  a 
new  homestead,  and  moving  into  it,  cannot  be  simul- 
taneous. The  owner  should  be  allowed  a  reasonable 
time  to  make  the  change.  Cowgell  v.  Warrington^  66 
Iowa,  666  (24  N.  W.  Rep.  266).  It  is  not  necessary 
that  the  old  homestead  be  sold  for  cash,  which  is 
immediately  invested  in  a  new  one.  The  sale  may  be 
on  time,  and,  if  the  intention  is  to  invest  the  proceeds, 
when  realized,  in  the  new  home?''  jad,  such  proceeds 
will  be  exempt.  State  v,  Geddis,  44  Iowa,  537.  In  the 
last-named  case,  creditors  attempted  to  garnish  the 
proceeds  of  the  homestead  more  than  two  years  after 
it  was  sold. 
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Some  question  is  made  as  to  the  value  of  the 
homestead  as  compared  with  the  purchase  money  in 
controversy.  It  is  true  that  there  is  no  direct  evidence 
as  to  the  value  of  the  homestead  forty  acres,  apart 
from  the  whole  of  the  farm;  but  it  is  averred  in  the 
answer  and  cross-petition  of  the  widow  that  it  was  of 
the  value  of  two  thousand  dollars.  Two  of  the  cred- 
itors, in  their  answers,  assert  that  it  was  worth  to 
exceed  one  thousand  four  hundred  dollars.  In  view 
of  the  fact  that  the  farm  was  sold  for  thirty-eight  dol- 
lars an  acre,  it  may  be  said  that  the  evidence  shows 
beyond  all  question  that  the  homestead  was  worth 
more  than  four  hundred  and  fourteen  dollars  and 
ninety-six  cents,  the  amount  in  controversy.  Our 
conclusion  is  that  Mrs.  Collins  should  be  allowed  to 
take  this  money  and  apply  it  in  procuring  a  home  for 
herself  and  her  children,  as  was  intended  by  her  hus- 
band and  herself.    The  decree  of  the  district  court  is 

REVSBSBD, 


The  Independent  District  op  Rook  Rapids,  et  al.,  v. 

The  Society  fob  Savings  op  Cleveland, 

Ohio,  et  al.^  Appellants. 

Sehool  District  Bonds:  burden  of  proof:  Innocent  purchaser: 
Constitutional  law.  Bonds  delivered  to  pay  judgments  against  the 
district  cannot  be  defeated  in  the  hands  of  good  faith  purchasers 
for  vaiue,  without  notice,  by  showing  that  the  judgments  were 
rendered  upon  warrants  issued  in  excess  of  the  constitutional  debt 
limit.  Nevertheless,  in  an  action  brought  to  cancel  such  bonds,  in 
which  defendant  asks  afllrmative  relief  upon  them,  in  which 
action  it  appears,  that  the  bonds  do  not  purport  to  have  been 
issued  to  pay  specific  judgments,  that  the  judgment  on  which  it 
claimed  one  of  the  bonds  was  applied  had  been  twice  bonded 
before,  and  that  more  bonds  were  issued  than  was  necessary  to 
pay  the  judgment  asserted,  the  burden  was  on  the  defendant 
to  show,  that  his  bonds  were  actually  applied  to  pay  the  specific 
judgments,  and  if  part  of  his  bonds  only,  were  legal,  to  show  what 
part  of  their  proceeds  was  applied  to  the  payment  of  an  unpaid 
judgment. 


582  District  op  Rook  Rapidb  v.  Societt.       [98  Iowa 

Appeal  from  Lyon  District  Court. —  Hon.  George  W. 
Wakefield,  Judge. 

Tuesday,  May  26, 1896. 

Suit  in  equity  to  cancel  certain  corporation  bonds 
held  by  the  defendants.  There  was  a  decree  for  the 
plaintiffs,  and  the  defendant,  Frank  Larrabee,  appeals. 
— Affirmed, 

Stoneman  &  Chapin  for  appellant. 

H.  G.  McMillan^  E.  G.  Roach,  and  J.  if.  Parsons 
for  appellees. 

RoTHROOK,  C.  J. — I.  The  plaintiffs  are  five  inde- 
dependent  school  districts,  composed  of  the  same  ter- 
ritory as  was  embraced  originally  in  what  was  known 
as  the  "Independent  District  of  Rock  Rapids."  The 
object  of  this  suit  is  to  cancel  and  set  aside  certain 
bonds  issued  by  the  independent  district  of  Rock  Rap- 
ids, and  now  held  by  the  defendants.  The  said  bonds 
are  claimed  to  be  void,  because  they  were  issued  with- 
out authority  of  law,  and  upon  indebtedness  in  excess 
of  the  constitutional  limit  of  five  per  cent,  upon  the 
assessed  valuation  of  the  property  in  the  district. 
The  appellant  is  the  owner  of  four  bonds,  issued  by 
the  independent  district  of  Rock  Rapids,  in  the  year 
1880.  Said  bonds  are  negotiable  in  form,  and  it  is 
averred  in  the  answer  that  they  are  legal  and  valid 
obligations,  because  they  were  issued  in  payment  of 
judgments  duly  rendered  against  the  school  district, 
and  that  defendant  is  an  innocent  owner  and  holder 
of  said  bonds  for  value,  and  an  accounting  is  prayed 
of  the  amount  due  thereon,  and  it  is  asked  that  judg- 
ment be  rendered  for  the  defendant  for  the  amount  of 
the  bonds.    There  is  no  question  that  nearly  all  the 
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indebtedness  contracted  by  the  independent  district 
of  Bock  Rapids  was  fraudulent  und  void.    This  court 
is  not  unfamiliar  with  the  methods  adopted  by  that 
corporation  to  violate  the  constitution  and  the  laws 
of  the  state  by  contracting  illegal  obligations.    See 
Kane  v.  Independent  School  District^  82  Iowa,  5  (47  N. 
W.  Rep.  1076);  Independent  District  of  Rock  Rapids  v. 
Miller,  92  Iowa,  676  (61  N.  W.  Rep.  376),  and  other 
cases  in  this  court.    There  is  no  question  that  the 
bonds  in  controversy  in  this  case  were  issued  in  excess 
of  the  constitutional  limit.    The  contention  of  the 
appellant  is  that  they  were  issued  to  pay  judgments, 
and  that,  although  the  judgments  may  have  been  in 
excess  of  the  constitutional  limit,  yet  the  bonds  are 
valid  in  the  hands  of  an  innocent  holder  for  value. 
It  is  true  that  this  court  has   held   that  the   judg- 
ment bonds  of  a  county  in  the   hands  of  innocent 
holders  for  value,  without  notice  of  their  illegality 
for  any  cause,  cannot  be  defeated  by  showing  that 
the  judgments  were  rendered  upon  warrants  issued 
in  excess  of    the  constitutional   limitation  of   five 
per  cent.    Railway  Co.  v.  County  of  Osceola ,  45  Iowa, 
174.    But,  as  we  understand  the  evidence  in  this  case, 
the   defendant   cannot   invoke    the    doctrine    con- 
tended for,  because  it  does  not  appear  with  suflBcient 
certainty  that  any  judgments  were  paid  or  extin- 
guished   by   the  issue  of  the  bonds  in  suit.      The 
bonds  in  controversy  purport  to  have  been  under  the 
provisions  of  chapter  132  of  the  laws  of  the  Seventeenth 
General  Assembly,  which  authorized  school  districts 
against  which  judgments  had  been  previously  rendered 
to  issue  bonds  to  fund  and  pay  off  said  judgments; 
and,  as  the  defendant  demands  aflBrmative  relief,  it  is 
incumbent  on  him  to  show  that  the  bonds  owned  by 
him  were  actually  applied  in  the  payment  of  certain 
specific  judgments.    The    evidence  shows   that   the 
judgment  upon  which  the  defendant  claims  one  of  bis 
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bonds  was  issued  had  been  twice  bonded  before  the 
plaintiff's  bond  was  made.  This  being  so,  the  plaint- 
iff's bond  was  void.  First  National  Bank  v.  District 
Township  of  Boon,  86  Iowa,  330  (53  N.  W.  Rep.  301). 
None  of  the  bonds  recite  that  they  were  issued  in 
payment  of  any  specific  judgment,  and  it  is  apparent 
that  more  bonds  were  issued  than  were  necessary  to 
pay  the  judgments.  There  appear  to  have  been  forty 
or  more  judgments  rendered  against  the  districts,  and 
judgment  warrants  were  issued,  and  bonds  issued  to 
the  holders  of  these  warrants;  and  the  whole  matter 
is  in  such  confusion  that  it  is  difficult  to  determine 
just  how  the  bonds  were  applied,  or  how  many  times 
the  judgments  were  paid  by  an  issue  of  bonds.  As  we 
have  said,  the  burden  was  on  the  defendant  to  show 
that  the  bonds  which  he  holds  extinguished  judgments 
to  the  extent  of  the  amount  of  the  bonds;  or,  if  part  of 
the  bonds  were  legal  and  part  of  them  illegal,  it  was 
incumbent  on  him  to  show  what  part  of  the  proceeds 
were  applied  in  payment  of  an  unpaid  judgment.  See 
Anderson  v.  Insurance  Co.y  88  Iowa,  580  (55  N.  W.  Rep. 
348),  and  Holliday  v.  Hildebrandt,  97  Iowa,  177  (66  N. 
W.  Rep.  89).     The    decree  of  the   district  court  is 

AFFIBMSD. 
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Michael  Naglb  v.  Beuob  Fulmbr,  Appellant. 

Eyidenee:  admissibility  and  weight:  Court  and  Jury.  On  the 
issue  of  whether  there  was  a  settlement  between  the  parties,  an 
4  exhibit  bearing  figures  which  plaintiff  testifies  were  made  by  defend- 
ant at  the  time  qt  settlement,  and  which  indicated  the  amount  of 
defendant's  indebtedness,  was  admissible,  though  denied  by  defend- 
ant; the  weight  of  the  evidence  being  for  the  jury. 

HABMLE83BKBOB.    Fossible  error  in  the  introduction  of  eyidence  is 
3    without  prejudice  where  another  witness  has  testified  to  the  same 
facts,  without  objection. 

Testimony  elioitbd  by  a  pabt:   y^triking  out.   A  party  cannot  com- 
plain of  eyidence  elicited  by  him,  especially  when  the  answer  is 

1  not  specifically  objected  to,  and  when  the  motion  to  strike  out 
assigns  no  reason. 

Appeal:    No  ruling  below.    Where  the  record  discloses  no  ruling 

2  on  a  party's  objection  to  the  introduction  of  testimony,  an  excep- 
tion thereto  cannot  be  considered,  even,  if  one  could  be  takeiXp 

Appeal   ^rom  Lyon  District   Court. — ^Hon.    Soott   M. 
Ladd,  Judge. 

TuBSDAY,  May  26, 1896. 

Action  at  law  to  recover  compensation  for  work 
and  labor  performed.  The  defendant  pleaded  a  set- 
tlement and  payment.  Trial  to  a  jury.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

E.  C.  Roach  for  appellant. 

McMillan  &  Dunlap  and  Parsons  &  Van  Wagenen 
for  appellee. 

Dbbmbe,  J. — The  parties  agree  that  the  plaintiff 
worked  for  the  defendant  from  the  first  of  March  to 
the  twenty-ninth  day  of  November,  1893,— in  all  about 
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nine  months, — at  the  ratie  of  fourteen  dollars  per 
month  from  March  first  to  March  thirteenth,  and  for 
the  remainder  of  the  time,  at  the  rate  of  thirty  doUai-s 
per  month.  It  is  alsp  agreed  between  them  that 
shortly  after  the  plaintiff  quit  work  a  settlement  was 
had,  and  it  was  found  that  there  was  due  the  plaintiff 
the  sum  of  one  hundred  and  eighty-nine  dollai-s  and 
fifty  cents,  and  that  of  this  amount,  sixty-three  dollars 
and  forty-five  cents  was  paid  to  plaintiff.  The  defend- 
ant claims  that  at  the  time  of  the  settlement  he  paid 
plaintiff  one  hundred  and  twenty-six  dollars,  and  that 
he  afterwards  paid,  by  check,  the  balance  of  the  agreed 
sum.  The  plaintiff  denies  the  pajonent  of  the  one  hun- 
dred and  twenty-six  dolUars,  and  the  issue  thus  tendered 
is  the  one  on  which  the  case  was  tried.  The  jury 
found  for  the  plaintiff,  and  judgment  was  rendered  in 
his  favor  for  the  sum  of  one  hundred  and  twenty-six 
dollars,  with  interest.  The  appeal  involves  a  deter- 
mination of  the  correctness  of  some  of  the  rulings  of 
the  trial  court,  on  the  admission  and  rejection  of  evi- 
dence. It  is  contended  that  the  court  was  in  error  in 
allowing  the  plaintiff  to  testify  that  about  the  time  he 
went  away  from  defendant's  place  "somebody  was 
running  there  every  day  for  their  money,  and 
1  he  (defendant)  wouldn't  give  it  to  him."    Turn- 

ing to  the  record,  we  discover  that  this  matter 
was  brought  out  by  defendant's  counsel  in  the 
cross-examination  of  the  plaintiff,  the  following 
being  an  exact  reproduction  of  the  tran- 
script with  reference  to  the  matter:  "Had  a 
talk  with  him  about  my  wages  before  I  went 
away  in  the  barn  in  the  forenoon  on  the  day  I  left. 
No  one  heard  us.  Q.  What  was  the  talk?  A.  Well, 
I  told  him  I  was  wanting  my  wages  right  along  and 
wanted  to  quit  him.  There  was  somebody  running 
there  every  day  for  their  money,  and  he  wouldn't  give 
it  to  him.    Mr,  Roach;    You  needn't  tell  anything 
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about  what  anybody  else  is  doing;  just  between  you 
and  him.  (Defendant  moves  to  strike  the  answer  of 
the  witness  as  to  what  others  had  been  trying  to  do 
with  Mr.  Fulmer.)  Mr.  Parsons:  I  don't  understand 
it  is  what  others  have  been  trying  to  do.  He  said  he 
told  him  that  others  had  been  there  trying  to  get  their 
pay.  A.  Yes,  that  is  what  I  said.  The  Court:  Motion 
overruled.  (Exception.)  I  told  him  people  were  com- 
ing there  for  money  every  day."  It  is  manifest  that 
there  was  no  error  in  the  rulings  of  the  court.  Appel- 
lant asked  the  question  which  called  forth  the  answer 
of  which  he  now  complains.  It  appears  that  the  witr 
ness  was  detailing  a  talk  he  had  with  the  defendant 
about  other  persons  going  to  him  (defendant)  to  col- 
lect their  bills,  and  that  this  conversation  was  called 
for  by  the  question  of  appellant's  counsel.  Moreover, 
no  reason  was  given  by  the  attorney  for  defendant  for 
the  motion  he  made,  and  no  specific  objections  were 
made  to  the  answer  of  the  witness.  It  is  clear  there 
was  no  error  here. 

II.  Appellant  also  insists  that  the  court  was  in 
error  in  allowing  a  witness  by  the  name  of  McGuire 
to  testify  as  to  certain  figures  which  appeared  upon  a 
piece  of  wood,  taken  from  a  stall  in  Ms  (McGuire's) 
bam,  and  as  to  what  plaintiff  said  about  them.  In 
order  to  understand  the  point  presented,  it  is  perhaps 
well  to  state  that  the  plaintiff  claimed  that  he  and 
the  defendant  were  at  McGuire's  bam  when  the  set- 
tlement was  made,  and  that  McGuire  made  the  figures 
upon  the  piece  of  wood,  about  which  McGuire  was 
interrogated.  McGuire,  upon  his  examination,  said 
that  he  saw  the  parties  together  in  the  bam,  near  the 
place  where  this  piece  of  wood  was,  and  the  record 
discloses  the  following,  taken  from  the  transcript  of 
the  proceedings:  "Q.  When  did  you  first  observe  the 
figures  on  that  plank?  A.  Well,  Mr.  Nagle  showed 
them  to  Hie.    He  said  they  were  there.    (Defeudaut 
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objects  as  to  what  Mr.  Nagle  said,  as  not  being  in  the 
presence  of  Mr.  Palmer.  No  ruling).  Q.  When  did 
you  first  see  the  figures?  A.  A  few  days  after  their 
settlement.  It  was  a  day  or  two  after  the  settlement. 
He  being  there,  drew  my  attention  to  it.    It 

2  was  a  week  or  two  after  Fulmer  was  down 
there  that  I  first  saw  the  figures."  It  is  per- 
fectly plain  that  there  was  no  ruling  made  upon 
defendant's  objection,  and  nothing  to  which  an  excep- 
tion was  or  could  be  taken;  consequently  there  is 
nothing  here  for  us  to  consider. 

III.  Plaintiff  was  asked  when  he  first  called 
McGuire's  attention  to  the  figures  appearing  upon 
the  piece  of  wood.  To  this  defendant  objected  as 
incompetent  and  immaterial.  The  objection  was 
overruled,  and  exception  taken.  It  is  argued  that 
this  ruling  was  erroneous.    We  do  not  think  so.    But 

concede  that  it  was,  it  was  clearly  withot  preju- 

3  dice.    The  plaintiff  said,  in  answer  to  the  ques- 
tion, that  he  called  McGuire's  attention  to  them 

a  week  or  so  after  they  were  made.  He  did  not  say 
anything  about  who  made  them,  or  do  or  say  any- 
thing, except  to  fix  the  time  when  he  spoke  to  McGuire 
about  them.  McGuire  had  already  testified  to  the 
same  thing  without  objection,  and  no  possible  preju- 
dice resulted. 

IV.  The  piece  of  wood  upon  which  the  figures 
appeared  was  taken  from  the  barn  and  introduced  in 
evidence  upon  the  trial  over  defendant's  objections. 

It  is  said  the  court  erred  in  allowing  this  exhibit 

4  to  go  to  the  jury.    The  plaintiff  testified  that 
the  figures  were  made  by  the  defendant  at  the 

time  of  the  settlement.  They  indicated  that  defend- 
ant was  indebted  to  plaintiff  in  the  sum  of  one  hun- 
dred and  twenty-six  dollars,  and,  if  made  by  the 
defendant,  were  proper  to  be  considered  by  the  jury. 
It  is  true  the  defendant  denied  making  them,  but  his 
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denial  was  not  sufficient  to  render  the  exhibit  incom- 
petent. With  plaintiff's  identification  they  were 
properly  in  evidence.  The  weight  to  be  given  this 
evidence,  in  view  of  defendant's  denial,  was  for  the  jury. 
We  have  examined  all  the  rulings  complained  of, 
and  discover  no  prejudicial  error.  The  judgment  is 
therefore  affirmed. 


Mrs.  H.  Ritchie,  Appellant,  v.  W.  J.  Zalbsky,  et  al. 

lutoxioatinir  Liqaor  Naisance:  ooMSTRtroTiON  of  statute.  A  room, 
with  one  entrance  opening  into  the  street,  and  another  opening 
into  an  office,  which  has  an  exit  upon  another  street,  is  not  "a 

1  single  room  haying  but  one  entrance  or  exit,  and  that  opening 
upon  a  public  business  street,"  within  Acts  Twenty-fifth  General 
Assembly,  chapter  62,  section  17,  sub-division  3,  authorizing  liquors 
to  be  sold  or  kept  for  sale  in  such  room,  under  certain  conditions. 

Samb:  Whoff filler.  Acts  Twenty-fifth  General  Assembly,  chapter 
62,  section  17,  sub-division  3,  declaring,  that  the  bar,  where  liquors 

2  are  furnished,  shall  be  in  plain  view  from  the  street,  unobstructed 
by  screens,  blinds,  and  so  forth,  applies  not  only  to  retailers,  but 
to  wholesale  dealers,  who  give  away  liquors  by  the  glass,  to  be 
drunk  on  the  premises. 

Burden  of  proof  under  mulct  law.  Since  the  general  law  pro- 
hibiting the  sale  of  intoxicating  liquors,  is  still  in  force,  a  def end- 

3  ant,  who,  in  an  action  to  enjoin  such  sales,  relies  on  Acts  Twenty- 
fifth  General  Assembly,  chapter  62,  authorizing  liquors  to  be  sold 
under  certain  conditions,  must  show  compliance  therewith. 

Appeal  from  Cedar  Bap  ids  Superior  Court. — Hon.  T.M. 
GiBERSON,  Judge. 

Tuesday,  May  26,  1896. 

Action  in  equity  to  enjoin  the  keeping  for  sale 
and  selling  of  intoxicating  liquoi-s,  and  for  the  abate- 
ment of  an  alleged  nuisance.  There  was  a  hearing  on 
the  merits,  and  a  decree  in  favor  of  the  defendants. 
The  plaintiff  appeals. — Reversed. 
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John  A.  Reed  and  Rickel  &  Crocker  for  appellant. 

Preston,  Wheeler  &  Moffit  for  appellees. 

KoBiNSON,  J. — The  defendant,  the  Anheuser-Busch 
Brewing  Association  is  a  corporation,  and  maintains  a 
wholesale  liquor  establishment  in  a  building  on  lot  10 
in  block  4,  of  Carpenter's  first  addition  to  Cedar  Rap- 
ids, and  the  defendant,  Zalesky,  is  its  agent  in  the 
management  of  its  business.  The  plaintiff  claims  that 
intoxicating  liquors  have  been  kept  in  the  building 
with  intent  to  sell  them  therein  in  violation  of  law, 
and  that  they  have  been  sold  therein  in  violation 
of  law.  The  defendants  admit  that  beer  was  kept  and 
sold  in  the  building,  but  claim  that  it  was  rightfully 
so  kept  and  sold  under  authority  obtained  by  virtue 
of  chapter  62,  of  the  acts  of  the  Twenty-fifth  General 
Assembly.  The  superior  court  found  that  the  defend- 
ants had  been  duly  authorized  under  that  chapter  to 
do  whatever  they  had  done,  and  that  they  had  not 
violated  the  law.  The  petition  was  dismissed,  and  the 
costs  of  the  action  were  adjudged  to  be  paid  by  the 
plaintiff. 

I.  Section  1,  of  chapter  62,  of  the  Acts  of  the 
Twenty -fifth  General  Assembly  provides  that:  "There 
shall  be  assessed  against  every  person,  partnership  or 

corporation,  other  than  registered  pharmacists 
Ir         holding  permits,  engaged  in  selling,  or  keeping 

with  intent  to  sell,  any  intoxicating  liquors,  and 
upon  any  real  property  of  the  owner  thereof,  within 
and  whereon  intoxicating  liquors  are  sold,  or  kept  with 
intent  to  sell,  in  this  state,  a  tax  of  six  hundred  dol- 
lars per  annum.  All  such  taxes  shall  be  a  perpetual 
lien  upon  all  property,  both  personal  and  real,  used  in 
or  connected  with  the  business,"  Section  17  of  the 
act  provides  for  the  payment  of  the  tax  quarterly  in 
a'lvanc?  in  cities  having  a  population  of  five  thousand 
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or  more  inhabitants.  It  further  provides  that  "such 
payment  shall,  upon  the  following  conditions,  be  a 
bar  to  proceedings  under  the  statute  prohibiting 
such  business:  "(3)  Said  selling,  or  keeping  for 
sale,  of  intoxicating  liquors  shall  be  carried  on  in  a 
single  room,  having  but  one  entrance  or  exit,  and 
that  opening  upon  a  public  business  street.  The 
bar  where  liquors  are  furnished  shall  be  in  plain 
view  from  the  street,  unobstructed  by  screens, . 
blinds,  painted  windows,  or  any  other  device.  *  * 
*"  At  the  time  in  question.  Cedar  Bapids  contained 
about  twenty  thousand  inhabitants.  The  building 
in  which  the  beer  in  controversy  was  kept  contained 
an  oflSce,  a  small  room  used  for  advertising  purposes, 
and  a  room  or  refrigerator  about  twelve  by  twenty 
feet  in  size,  large  enough  to  contain  ten  or  twelve  tons 
of  ice,  and  a  quantity  of  beer  in  barrels,  although  we 
understand  the  ice  room  was  in  some  manner  separ- 
ated from  the  storage  room.  There  was  also  a  hall  or 
passage  way.  An  outside  door  opened  into  the  oflBce, 
and  a  door  from  that  opened  into  the  part  of  the 
building  where  the  ice  and  beer  were  kept.  An  out- 
side door  also  opened  into  the  same  part  of  the  build- 
ing. It  is  clear  that  the  keeping  for  sale,  and  the 
selling  of  the  beer,  were  not  carried  on  in  a  single 
room,  having  but  one  entrance  or  exit,  and  that  opening 
upon  a  public  street.  If  the  part  of  the  building  in 
which  the  beer  was  kept  be  treated  as  a  single  room, 
it  did  not  conform  to  the  law,  for  the  reason  that  it 
had  one  entrance  opening  into  one  street,  and  another 
opening  into  the  office,  and  through  that  into  another 
street.  Three  windows  were  furnished  with  outside 
shutters,  which,  when  closed,  obstructed  the  view 
through  the  windows.  Beer  was  sometimes  served 
on  the  premises  to  persons  who  were  expected  to  pur- 
chase, but,  as  a  rule,  was  sold  only  by  the  keg,  or  in 
bottles,  by  the  case.    It  is  said  that  the  requirements 
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of  the  statute,  that  the  bar  shall  be  in  plain  view  from 
the  street,   unobstructed    by    screens,    blinds, 

2  painted  windows,  or  other  device;  has  no  appli- 
cation  to   wholesale   dealers,    and    need   not 

be  observed  by  them.  The  answer  to  this  is 
that  the  defendant  is  shown  to  have  given  away 
liquors  by  the  glass,  to  be  drunk  on  the  prem- 
ises, and  by  so  doing,  made  sales,  within  the  mean- 
ing of  section  22,  of  the  act  cited.  No  distinction  is 
made  by  the  statute  between  wholesale  and  retail 
dealers.  Each  is  required  to  keep  for  sale  and  sell  the 
liquors  in  which  he  deals,  in  a  single  room,  which  must 
fulfill  the  requirements  of  the  statute.  The  evidence 
shows  clearly  that  the  defendants  did  not  keep  the 
beer  and  make  the  sales  in  question  in  a  room 

3  of  that  kind.    The  defendants  have  also  failed 
to  show  that  the  tax  required  by  the  statute  has 

been  paid.  The  law  of  this  state  prohibiting  the  keep- 
ing for  sale  and  selling  of  intoxicating  liquors,  except- 
ing by  authorized  persons,  for  specified  purposes,  has 
not  been  repealed,  and  the  burden  was  upon  the 
defendants  to  show  facts  which  constituted  a  bar  to 
this  proceeding.  State  v.  Van  Vliet,  97  Iowa,  387  (61 
N.  W.  Rep.  241).  That  they  have  failed  to  do,  and  the 
judgment  of  the  superior  court  must  be  reversed. 

II.  The  appellant  asks  the  allowance  of  an  attor- 
ney's fee  for  the  prosecution  of  this  case,  and  the  sum 
of  one  hundred  dollars  is  allowed  for  that  purpose,  as 
compensation  for  services  rendered  in  the  superior 
court  and  in  this  court. — Reversed. 
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D.  M.  Leek  v.  H.  P.  Chbslby,  Appellant.  i  g^-^ 
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Inendment  in  Trial:  continuanob.  In  replevin  for  a  horse,  where 
the  value  of  the  animal  as  stated  in  the  complaint,  was  admitted 
by  the  defendant,  a  subsequent  order  allowing  an  amendment, 

2  which  gave  a  greater  sum  as  the  value  of  the  animal,  will  not  be 
disturbed,  on  the  ground  that  defendant  had  not  called  any  wit- 
ness on  the  question  of  value,  and  was  not  prepared  to  meet  the 
amendment,  in  the  absence  of  a  motion  by  defendant,  for  a  con- 
tinuance on  such  ground. 

Weight  and  admissibility  of  bvidknob  —  oompetenoy.  A 
farmer,  who  has  been  accustomed  to  raising,  handling,  buying, 

3  and  selling  horses,  in  the  part  of  the  state  where  the  action  arose, 
is  competent  to  testify  as  to  the  value  of  a  pacing  horse,  for  the 
possession  of  which  he  brings  suit,  although  he  resides  one  hun- 
dred miles  distant  from  the  place  of  trial,  and  does  not  show  that 
he  knows  the  value  of  horses  within  the  county,  the  value  of  such 
horses  is  not  so  likely  to  depend  on  local  demand. 

Miscondaot  of  Couusel:  when  non-prejudioial.  Misconduct  of 
plaintiff's  attorney  in  stating  falsely,  on  motion  for  a  new  trial  of 
1  a  replevin  suit,  that  it  had  been  agreed  by  defendant,  if  his  motion 
5  for  a  new  trial  was  overruled,  the  court  should  enter  judgment  for 
the  value  of  the  goods  as  fixed  by  the  verdict,  is  not  ground  for 
reversal,  where  the  court  stated  that  counsel  should  not  have 
mentioned  the  matter,  and  that  the  verdict  would  be  reduced, 
imless  counsel  for  plaintiff  would  consent  to  give  defendant  an 
option  between  a  judgment  for  the  return  of  the  property,  or  a 
money  judgment,  to  which  plaintiff  consented. 

Beplevini  demand.  Demand  is  not  necessary  before  beginning  an 
action  to  replevin  a  horse,  of  which  both  parties  claim  absolute 
ownership. 

Appeal  from  Woodbury  District  Court. — Hon.  A.  Van 
Wagenbn,  Judge. 

Wednesday,  May  27, 1896. 

Action  at  law  to  recover  the  possession  of  specific 
personal  property  and  for  its  wrongful  detention. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiff.    The  defendant  appeals. — Affirmed. 

Vol.  98  la— 38 
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Lewis,  Holmes  &  Beardsley  and  Lewis  &  Beardsley 
for  appellant. 

Joy,  Call  &  Joy  for  appellee. 

Robinson,  J. — The  plaintiff  alleges  that  he  is  the 
absolute  and  unqualified  owner  of  a  certain  pacing 
horse,  and  that  it  is  wrongfully  detained  by  the  defend- 
ant under  a  claim  of  ownership.  The  defendant  denies 
that  the  plaintiff  owns  the  horse,  and  claims  to  have 
acquired  the  ownership  by  purchase.  The  jury  found 
that  the  plaintiff  was  the  owner  of  the  horse,  and  that 
its  value  was  eight  hundred  dollars.  The  defend- 

1  ant  filed  a  motion  for  a  new  trial,  and  the  court 
stated  that  it  would  reduce  the  verdict  unless 

the  plaintiff  should  consent  to  give  the  defendant  his 
choice  between  a  judgment  for  the  return  of  the  horse, 
or  for  money.  To  that  the  plaintiff  consented.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the 
amount  of  the  verdict  and  costs. 

I.  The  petition,  at  the  time  the  trial  was  com- 
menced, alleged  that  the  value  of  the  horse  was  three 
hundred  dollars,  and  that  was  admitted  by  the  answer. 
While  the  trial  was  in  progress,  and  soon  after  it  com- 
menced, the  plaintiff  asked  and  was  granted  permis- 
sion to  amend  his  petition  by  stating  therein  that  the 
value  of  the  horse  was  one  thousand  dollars. 

2  The  defendant  objected  to  the  proposed  amend- 
ment, stating  that  he  had  not  called  any  wit- 
nesses upon  the  question  of  value,  and  was  not 
prepared  to  •meet  it,  and  that  the  amendment  was 
offered  too  late,  and  was  immaterial.  The  objection 
was  overruled;  the  court  stating  that,  if  the  defend- 
ant was  not  prepared  on  the  question  of  value,  that 
fact  would  be  considered  later.  The  amendment 
was  material,  and  of  vital  importance  to  the  plaintiff. 
If  the  defendant  was  not  prepared  to  meet  the  issue 
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presented  by  it,  he  could  have  asked  for  time,  and,  if 
necessary,  for  a  continuance,  to  enable  him  to  pro- 
duce the  evidence  he  desired,  but  that  he  did  not  do. 
We  think  the  action  of  the  court  in  permitting  the 
amendment  was  correct. 

II.  The  appellant  complains  that  the  plaintiff  was 
permitted  to  testify  in  regard  to  the  value  of  the  horse, 
without  a  sufficient  showing   of   competency.     He 

did  not  show  that  he  knew  the  value  of 
3         such  horses  in  Woodbury  county,  and  he  resided 

in  Palo  Alto  county,  one  hundred  mfles  or 
more  from  Sioux  City  by  the  routes  usually  traveled. 
He  did  not  have  a  very  clear  idea  of  the  market  value 
of  such  horses.  But  he  was  a  farmer,  had  been  accus- 
tomed to  raising,  handling,  buying  and  selling  horses, 
and  knew  something  of  the  value  of  such  horses  in 
northwestern  Iowa.  We  are  of  the  opinion  that, 
although  the  highest  degree  of  competency  was  not 
shown,  his  knowledge  was  sufficient  to  authorize  the 
admission  of  his  testimony.  The  value  of  horses  of 
the  class  of  that  in  question  is  not  as  fixed  and  capa- 
ble of  being  determined  with  accuracy  as  the  value  of 
other -and  cheaper  horses,  suitable  only  for  ordinary 
purposes,  nor  is  it  so  likely  to  depend  on  local  demand. 
The  jury,  no  doubt,  considered  these  facts,  and  gave 
to  the  testimony  of  the  plaintiff  only  the  weight  to 
which  it  was  entitled. 

III.  The  court  refused  to  permit  the  defendant 
to  show  the  value  of  the  services  rendered  by  Tobin, 
in  developing  the  horse,  and  of  that  ruling  complaint 
is  made.  We  think  it  was  correct.  There  was  no 
issue  in  regard  to  the  value  of  such  services.    The 

.question  which  called  for  the  information,  did  not 
limit  the  answer  to  services  contemplated  by  the 
plaintiff  and  Tobin  when  their  agreement  was  made, 
but  would  have  allowed  it  to  be  based,  in  part,  if  not 
wholly,  on  the  results  which  the  witness  supposed  he 
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had  accomplished.  The  testimony  sought,  bore  so 
indirectly,  if  at  all,  upon  the  issues  in  the  case,  that  it 
was  properly  excluded. 

IV.  At  the  close  of  the  evidence  for  the  plaintiff, 
the  defendant  asked  the  court  to  direct  a  verdict  in 
his  favor,  on  the  ground  that  the  plaintiff  had  not 

shown  a  demand  for  the  possession  of  the  horse, 
4         before  this  action  was  commenced.    The  court 

refused  the  request,  and,  in  the  charge  given, 
instructed  the  jury  that  such  a  demand  was  not  nec- 
essary. A  demand  is  required,  only,  when  it  is  neces- 
sary to  terminate  the  defendant's  right  of  possession, 
or  to  confer  it  upon  the  plaintiff;  and,  when  both 
parties  claim  the  absolute  ownership  of  property,  the 
possession  of  which  is  sought  by  the  plaintiff,  and  the 
right  of  possession  incident  to  such  ownership,  a 
demand  is  not  necessary.  Oswego  Starch  Factory  v. 
Lendrum,  57  Iowa,  575.(10  N.  W.  Rep.  900),  and  cases 
therein  cited;  Butter  v.  Plate,  77  Iowa,  18  (41  N.  W.  • 
Rep.  474);  Cobbey,  Repl.  section  447;  5  Am.  &  Eng.  Enc. 
Law,  528,  k.  The  defendant  claims  to  be  the  absolute 
owner  of  the  property,  and  to  be  entitled  to  possess  it 
by  virtue  of  that  ownership.  He  does  not  claim  a 
mere  possessory  right  through  the  plaintiff,  but 
adversely  to  him;  and,  under  the  rule  stated,  no 
demand  was  necessary. 

V.  The  horse  was  owned  by  the  plaintiff  in  Octo- 
ber, 1893.  In  November  he  was  delivered  to  James 
Tobin,  in  Palo  Alto  county,  for  training.  The  terms  of 
the  contract  under  which  the  horse  was  taken  and  kept 
by  Tobin  are  in  dispute,  the  plaintiff  claiming  that 
Tobin  was  to  train  him  for  the  race  track,  use  him,  and 
have  one-half  of  his  earnings  as  compensation,  while 
Tobin  claims  that  his  compensation  for  training  and 
racing  the  horse  was  to  be  a  one-half  ownership  of 
him,  and  one-half  of  his  earnings,  each  party  to  pay 
one-half  of  the  expenses,  and  that,  after  he  had  kept 
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the  horse  for  a  time,  the  plaintiff  authorized  him  to 
sell  the  horse,  which  he  did.  The  defendant  claims 
title  from  that  sale.  The  jury  found,  specially,  that 
the  plaintiff  did  not  agree  with  Tobin  that  the  latter 
should  have  a  half  ownership  of  the  horse  in  suit. 
The  defendant  insists  that  the  evidence  does  not  sup- 
port the  finding.  The  greater  number  of  witnesses 
testify  for  the  defendant  on  that  issue,  and,  if  the  case 
were  triable  anew  by  us,  we  might  not  agree  with  the 
conclusions  of  the  jury;  but  there  was  a  direct  conflict 
in  the  testimony,  and  circumstances  which  favored 
each  theory  with  respect  to  the  contract  and  we  can- 
not say  that  the  jury  was  not  authorized  to  return  the 
special  finding  in  question. 

VI.  The  appellant  complains  that  the  amount  of 
the  recovery  was  excessive.  The  evidence  respecting 
the  value  of  the  horse  was  also  conflicting,  and, 
although  it  is  true,  that  it  would  have  justified  a 
smaller  recovery,  we  cannot  say  that  it  does  not  sup- 
port the  verdict  rendered. 

VII.  While  the  motion  for  a  new  trial  was  being 
argued  by  an  attorney  for  the  plaintiff,  he  made  the 
following  statement:  "It  is  agreed  by  the  defendant 
in  this  case,  that  if  this  motion  for  a  new  trial  is  over- 
ruled, then  the  court  shall  enter  judgment  for  the 
plaintiff,  against  the  defendant,  for  the  value  of  the 

horse  found  by  the  jury,  to-wit,  the  sum  of 
5         $800."    The  record  of  what  then  occurred,  is  as 

follows:  "Which  statement  of  the  counsel  for 
the  plaintiff  was  denied  by  the  counsel  for  the  defend- 
ant, whereupon  the  court  stated,  that  counsel  ought 
not  to  have  mentioned  this  matter,  and,  lest  he  might 
be  influenced  thereby,  said  the  verdict  would  be 
reduced,  unless  the  counsel  for  plaintiff  would  consent 
to  give  defendant  choice  between  a  judgment  for  the 
return  of  the  property  or  a  money  judgment,  to  which 
counsel  for  plaintiff  agreed."    The  defendant  insists, 
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that  the  statement  to  which  this  record  refers,  consti- 
tuted misconduct,  on  the  part  of  the  attorney  who 
made  it,  which  was  prejudicial,  and  an  ingenious  argu- 
ment is  made  in  support  of  that  claim.  It  fails,  how- 
ever, to  convince  us  of  its  soundness.  As  there 
was  no  written  agreement  to  the  effect  stated, 
and  none  was  made  to  appear  on  the  records  of 
the  court,  and  none  was  admitted,  there  was  nothing 
upon  which  the  plaintiff  could  rely.  Code,  section 
213,  sub-section  2.  But  it  is  not  uncommon  for  parties 
to  an  action  to  enter  into  a  verbal  agreement,  and 
state  it  in  open  court,  in  order  to  have  it  made  of 
record;  and  when  that  is  done,  an  attorney  is  not 
guilty  of  misconduct  in  making  known  to  the  court 
the  agreement  of  the  parties.  If  it  be  assumed  that 
the  parties  in  this  case  had  not  entered  into  an  agree- 
ment, and  that  the  attorney  for  the  plaintiff  had  no 
reason  to  believe  that  they  had,  the  statement  he 
made  was  improper  and  reprehensible;  but  it  does  not 
follow  that  it  was  prejudicial.  The  court  was  of  the 
opinion  that  the  statement  made  was  improper,  and 
then  proceeded  to  guard  against  prejudice  from  it. 
Had  it  not  required  the  plaintiff  to  give  to  the  defend- 
ant the  right  to  elect  which  of  two  judgments  should 
be  rendered  against  him,  it  would  have  been  pre- 
sumed that  the  court  was  not  influenced  by  the 
improper  statement,  especially  as  the  record  shows 
that  it  was  taken  at  its  true  value;  but,  in  view  of  the 
fact  that  the  court  gave  to  the  defendant  the  benefit 
of  any  doubt  which  might  have  arisen  as  to  the  effect 
of  the  statement,  there  is  nothing  in  the  matter  of 
which  the  appellant  can  justly  complain. 

No  prejudicial  error  in  the  proceedings  in  the  dis- 
trict court  is  shown,  and  the  judgment  appears  to  have 
been  authorized.    It  is  therefore  affirmed. 
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I.  T.  Dahl   and    Altib    Dahl,  Appellants,  v.  Olb 

Thompson. 

Homestead  Bight:    equitable  title.    The  wife  of  the  purchaser 

1  of  land,  who  went  into  possession  under  a  contract  of  purchase, 

2  but  afterwards,  being  unable  to  make  the  payments,  sold  the  land, 

3  and  assigned  the  contract  to  another,  who  had  furnished  all  the 
money  paid  thereon,  acquired  by  the  transaction  no  rights  of 
homestead  or  dowry  in  the  premises,  which  she  can  assert  against 
the  assignee,  though  she  did  not  join  in  the  assignment. 

Centraet  of  Fiirehase:  waiver.  A  purchaser  of  land  who  agrees 
that  the  deed  thereto  shall  be  given  to  a  third  person,  upon  the 
3  latter*s  paying  the  purchase  price  and  certain  debts  due  from  the 
former,  on  condition  of  his  giving  a  contract  entitling  the 
purchaser  to  the  land  upon  re-paying  the  amount  so  paid, 
waives  his  right  to  re-purchase  by  taking  a  lease  of  the  land  from 
such  third  person  and  remaining  in  possession  thereunder. 

Appeal  from  Wright  District  Court. — Hon.  S.  M.  Wea- 
ver, Judge. 

Wednesday,  May  27,  1896. 

Action  in  equity  to  compel  the  conveyance  of  cer- 
tain real  estate,  or,  if  that  cannot  be  done,  to  recover 
the  value  thereof.  Defendant  answered,  denying  gen- 
erally, and  by  cross-bill  asks  for  an  accounting  and 
judgment.  Plaintiffs,  in  reply,  deny  the  allegations  in 
the  cross-bill.  Decree  was  rendered  dismissing  plaint- 
iffs' petition,  from  which  they  appeal. — Affirmed. 

C.  M.  Nagle  and  W.  D.  Evans  for  appellants. 

C.  F.  Petersen  and  John  Jamieson  for  appellee. 

Given,  J. — I.  Plaintiffs  are  husband  and  wife, 
and,  prior  to  September,  1891,  were  in  the  employ  of 
the  defendant.    I.  T.  Dahl,  though  without  means, 
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desired  to  purchase  some  land,  with  a  view  of  improv- 
ing it,  and,  if  necessary,  of  selling  it  at  an  advance, 
and  solicited  the  aid  of  the  defendant.    Defend- 

1  ant  agreed  to  assist  him  in  making  the  first  pay- 
ment, if  he  could  get  a  tract  on  such  terms  that 

he  could  make  the  deferred  payments.  One  Whitsell 
held  the  one  hundred  and  sixty  acres  of  land  in  ques- 
tion, under  a  written  contract  of  purchase  from  Ells- 
worth &  Jones,  the  consideration  being  two  thousand 
eight  hundred  and  eighty  dollars,  of  which  two  thou- . 
sand  three  hundred  and  eighty  dollars  was  unpaid. 
On  September  17, 1891,  Mr.  Dahl  took  an  assignment 
of  this  contract  from  Whitsell,  paying  therefor  three 
hundred  dollars  in  cash  and  his  note  for  two  hundred 
dollars.  Dahl  being  without  means,  the  defendant 
indorsed  for  him,  in  blank,  for  three  hundred  dollars, 
and  subsequently  indorsed  for  him  for  a  loan  of  three 
hundred  dollars,  with  which  the  note  to  the  bank 
was  paid,  and,  after  maturity,  defendant  paid  this 
second  note.  At  the  time  defendant  consented  to 
become  surety  for  the  three  hundred  dollars,  it  was 
agreed  that,  on  receiving  the  contract,  Dahl  should 
assign  it  to  defendant  as  indemnity,  which  he  there- 
after did.  Thereafter,  the  plaintiffs  went  into  posses- 
sion of  the  land  as  their  own,  erected  a  dwelling  house, 
and  made  other  improvements  thereon,  for  which  Mr. 
Dahl  became  indebted  to  the  full  cost  thereof.  When 
the  deferred  payment  of  two  hundred  dollars  to  Whit- 
sell and  the  interest  on  the  deferred  payment  to  Ells- 
worth &  Jones  became  due,  plaintiffs  were  unable  to 
pay  the  same,  and  it  was  thereupon  agreed  between  I. 
T.  Dahl  and  defendant,  that  defendant  should  take 
the  land  under  the  contract  at  twenty-four  dollars 
per  acre,  and  pay  therefor  by  paying  the  pur- 

2  chase  price  and  interest  to  Whitsell  and  to 
Ellsworth  &  Jones,  by  canceling  Dahl's  indebt- 
edness to  him  and  paying  certain  other  debts  which 
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Dahl  owed.  It  was  also  agreed  that  defendant  would 
"give  a  contract  back"  entitling  Dahl  to  the  land 
upon  his  repaying  the  defendant.  The  contract  of 
purchase  provided  for  a  forfeiture  thereof,  and  of  pay- 
ments and  improvements,  for  failure  to  make  any  of 
the  payments  as  therein  provided.  Having  agreed  as 
above  stated,  the  defendant  paid  the  purchase  price 
in  full,  and  received  a  deed  for  the  land  from  Ells- 
worth &  Jones.  Thereafter,  in  April,  1893,  the  defend- 
ant leased  said  land,  to  March  1, 1894,  to  I.  T.  Dahl, 
with  the  knowledge  and  acquiescence  of  Mrs.  Dahl, 
and  received  his  share  of  the  grain  rent  from  I.  T. 
Dahl  as  agreed.  Plaintiffs  were  in  possession  under  this 
lease  at  the  time  this  action  was  commenced,  Decem- 
ber 21, 1893,  and  were  in  possession  at  the  time  of 
the  hearing  below,  March  27, 1894.  The  defendant,  to 
enable  himself  to  make  the  payments  required,  nego- 
tiated a  loan  on  the  land  for  two  thousand  five  hundred 
dollars,  and  thereafter,  and  before  the  commence- 
ment of  this  action,  while  plaintiffs  were  in  possession 
under  said  lease,  sold  and  conveyed  it  to  one  Henry 
Anderson,  for  the  consideration  of  four  thousand  four 
hundred  dollars.  It  is  charged  that  the  defendant 
acted  fraudulently  in  procuring  the  deed  from  Ells- 
worth &  Jones,  but  the  charge  is  not  supported  by  the 
testimony.  We  are  in  no  doubt  but  that  he  acted 
throughout  in  good  faith  towards  the  plaintiffs,  and 
for  the  purpose  of  protecting  himself. 

II.  Appellants  ask  that  defendants  be  required  to 
convey  said  land  to  them.  This  they  are  not  entitled 
to  for  several  reasons.  They  never  paid  any  part  of 
the  purchase  price,  and  only  offer  now  to  pay  the  three 
hundred  dollars.  They  consented  to  defendant's  receiv- 
ing the  deed  on  the  terms  heretofore  stated,  all  of 
which  he  has  performed,  and  they  failed  to  make  Mr. 
Anderson,  to  whom  the  land  had  been  previously  con- 
veyed, a  party  to  this  action.     Plaintiffs'   further 
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demand  is  that,  if  a  conveyance  cannot  be  ordered, 
that  the  value  of  the  land  and  the  value  of  the  home- 
stead and  dower  right  of  Mrs.  Dahl  be  determined,  and 
that  she  have  judgment  therefor,  and  that  I.  T.  Dahl 
have  judgment  for  the  remainder  of  the  value  of  the 
land.    Clearly,  I.  T.  Dahl  is  not  entitled  to  such  relief. 
He  agreed  that  defendant  should  take  the  land,  and 
pay  for  it  as  already  stated.    True,  defendant 
3         was  to  give  him  back  a  contract  entitling  him 
to  the  land  upon  certain  conditions,  which  he 
never  did;  but  the  reasons  are  obvious.    Mr.  Dahl  was 
unable  to  purchase  back  the  land,  and,  in  taking  a 
lease  as  ho  did,  he  waived  his  right  to  do  so.  As  to  the 
claim  of  Mrs.  Dahl,  it  is  suflScient  to  say  that,  as  against 
this  defendant,  she  never  acquired  a  homestead  or 
dower  right  in  that  land.    True,  she  did  not  join  in  the 
assignment  of  the  contract  of  purchase  to  the  defend- 
ant; but  it  was  agreed  to  be  assigned,  and  was  assigned, 
to  him,  by  Mr.  Dahl,  before  Mrs.  Dahl  could  have 
acquired  any  homestead  or  dower  right  in  the  land. 
Had  plaintiffs  asked  it,  they  would  be  entitled  to  an 
accounting  ,  and  to  any  balance  due  them  on  the  land 
at  twenty-four  dollars  per  acre.    This  they  do  not  ask; 
but  we  have  examined  as  to  payments  made  by  the 
defendant  under  his  agreement,  and  find  that  he  has 
f lilly  paid  for  the  land  at  the  agreed  price  of  twenty- 
four  dollars  per  acre.    As  defendant  is  not  insisting 
upon  a  judgment  under  his  cross-bill,  we  need  not 
determine  the  amount  of  the  excess.    The  decree  of 
the  district  court  is  affiebibd. 
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H.  A  Nichols,  Appellant,  v.  The  Sheldon  Bank  and 
C.  A.  Chables. 

Uepleylii  from  Junior  Mortgagee:    demand.    The  holder  of  the  first 
mortgage  on  personal  property,  who  replevins  it  from  a  second 

1  mortgagee,  or  his  grantee,  without  demand,  is  not  entitled  to 
damages  for  its  wrongful  detention,  the  possession  of  the 
defendant  being  rightful,  so  long  as  the  first  mortgage  was  not 
foreclosed. 

Money  jitdgment.    The  holder  of  a  first  mortgage  on  personal  prop- 

2  erty  which  has  been  sold  by  a  second  mortgagee,  the  purchaser 
being  in  possession,  cannot,  in  replevin  against  the  two,  refuse  to 
take  the  property  under  his  writ,  and  recover  judgment  for  its 
value  against  the  second  mortgagee,  who  has  parted  with  his  inter- 
est and  possession. 

Appeal  from  Osceola  District  Court. —  Hon.  Soott  M. 
Ladd,  Judge. 

Wednesday,  May  27,  1897. 

Action  of  replevin.  Trial  by  jury.  Verdict  for 
the  plaintiff.  Motion  in  arrest  of  judgment  sustained 
in  part,  and  motion  of  the  plaintiff  for  judgment  for 
the  value  of  the  property  overruled.  Plaintiff  appeals: 
— Affirmed. 

E.  C.  Roach  for  appellant. 

Boies  &  Roth  for  appellees. 

RoTHBOOK,  C.  J. — The  property  in  controversy  con- 
sists of  printing  presses,  type  and  fixtures  necessary  to 
publish  a  country  newspaper.  It  appears  from  the 
evidence  that  the  defendant,  the  Sheldon  Bank,  was 
the  owner  of  the  property  under  a  foreclosure  of  a  chat- 
tel mortgage,  and  that  it  leased  the  same  to  one  Wat- 
kins.    Afterwards  one  Stillwell  came  into  possession 
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of  the  property,  and  executed  a  mortgage  thereon 
to  the  plaintiff.  Afterwards  Stillwell  executed  a 
mortgage  to  the  Sheldon  Bank.  The  bank  sold  the 
property  to  the  defendant  Charles,  who  took  posses- 
sion of  it  under  the  sale  made  by  the  bank  to  him. 
The  contest  on  the  trial  involved  the  legality 
and  priority  of  these  two  mortgages.  The  jury 
found  that  the  mortgage  to  the  plaintiff  was 
prior  and  superior  to  that  of  the  defendant  bank. 
That  question  was  settled  by  the  verdict,  and  is 
not  a  matter  in  controversy  on  this  appeal.  The  effect 
of  the  verdict  was  that  the  plaintiff  was  entitled  to  a 
judgment.  The  defendant,  Charles,  did  not  unite 
with  the  defendant  bank  in  the  defense  of  the  action. 
He  alleged  that  he  bought  the  printing  outfit  from 
the  bank  for  six  hundred  dollars,  and  gave  a  mort- 
gage to  the  bank  to  secure  the  purchase  money.  He 
distinctly  averred  that  he  was  and  had  been  in  pos- 
session of  the  property;  that  the  plaintiff  had  never 
demanded  possession  from  him, — and  by  his  answer 
he  tendered  the  possession  to  the  plaintiff.  It  appears 
that  the  trial  of  the  cause  proceeded  to  verdict,  the 
same  as  though  no  tender  of  the  property  had  been 
made.  And  the  jury  found,  as  against  the  bank,  that 
the  plaintiff  was  damaged  in  the  sum  of  sixty-nine 
dollars,  for  the  unlawful  detention  of  the  property. 
The  court  sustained  a  motion  in  arrest  of  judgment, 
so  far  as  the  said  damages  were  involved.  The  sus- 
taining of  the  motion  in  arrest,  as  to  this  part  of  the 
verdict,  is  one  question  to  be  determined  by  the 
appeal.  The  petition  was  in  the  usual  form  in  an 
action  of  replevin.  Under  the  pleadings  and  evi- 
dence, the  plaintiff  was  not  entitled  to  a  judgment  for 
the  wrongful  detention  of  the  property.  As  we 
1  have  said,  the  case  was  a  contest  as  to  the  prior- 
ity of  the  mortgages.  The  jury  found,  in  effect, 
that  the  mortgage  to  the  plaintiff  was  superior  to 
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that  of  the  bank.  We  think  that,  by  reason  of  the 
junior  mortgage,  and  the  possession  under  it,  the  bank 
and  the  defendant,  Charles,  were  rightfully  in  posses- 
sion until  the  plaintiff  took  measures  to  foreclose  its 
mortgage.  So  far  as  appears  from  the  pleadings  and 
evidence,  if  the  plaintiff  had  demanded  possession 
from  Charles,  he  would  have  promptly  delivered  the 
property  without  suit. 

II.  The  defendant,  in  addition  to  moving  in 
arrest  of  judgment,  asked  that  a  new  trial  be  granted 
because  the  verdict  was  contrary  to  law,  and  not  sup- 
ported by  the  evidence;  and  the  court  refused  to 
award  the  plaintiff  judgment  for  the  possession  of  the 
property,  or  the  value  thereof,  as  against  the  defend- 
ant, the  Sheldon  Bank.  The  plaintiff  amended  its 
petition  after  verdict,  demanding  that  judgment  be 
rendered  against  the  bank  for  the  value  of  the  property 
as  found  by  the  jury.    It  is  urged  in  behalf  of  appellant 

that  he  had  the  lawful  right  to  elect  to  take 
2         a  money  judgment  for  the  property.    It  has 

frequently  been  held  by  this  court,  in  actions  to 
recover  specific  personal  property,  that  the  plaintiff, 
if  successful,  may  elect  to  take  a  judgment  for  the 
value  of  his  interest  in  the  property,  or  a  judgment 
for  the  return  of  the  property;  if  it  was  not  returned 
to  the  plaintiff  by  service  of  the  writ.  McNorton  v. 
Alcers,  24  Iowa,  369;  Clark  v.  Warner,  32  Iowa,  219; 
Armel  v,  Lendrum,  47  Iowa,  535.  And,  in  an  action  to 
recover  personal  property  wrongfully  levied  upon  and 
sold  by  a  sheriff,  the  plaintiff  may  have  judgment  for 
the  value  of  the  property,  provided  due  notice  of 
plaintiff's  ownership  was  served  on  the  sheriff  while 
the  property  was  in  his  possession.  Hardy  v.  Moore, 
62  Iowa,  65  (17  N.  W.  Rep.  200).  But  it  has  not  at 
any  time  been  determined  by  this  court,  nor  any  other 
tribunal,  so  far  as  we  are  advised,  that  an  action  for 
specific  personal  property  may  be  brought  against  a 
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person  in  its  exclusive  possession,  and  a  money  judg- 
ment recovered  for  its  value  against  another,  having 
neither  the  possession  nor  the  right  of  possession. 
When  the  property  was  tendered  in  the  answer  of 
Charles,  this  litigation  should  have  ceased  at  that  time, 
by  the  plaintiff's  accepting  the  property.  If  that 
course  had  been  pursued,  the  plaintiff  and  the  bank 
could  have  proceeded  with  a  trial  of  their  rights  to 
the  property,  if  the  bank  made  claim  thereto,  and  no 
question  as  to  the  right  to  a  judgment  for  value  would 
have  been  in  the  case.    The  judgment  of  the  district 

court  is  AFFIRMED. 
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i^-^         B.  F.  Erb  v.  The  German- American  Insurance  Com- 
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12Lii5  PANY  OF  New  York,  Appellant. 
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IIL^  liisnraiice:    public  policy:    Construction  of  policy.    Where  a  pol- 

Im  8551  ^    ^^y  °^  insurance  has  been  written  on  a  stock  of  drugs  and  liquors, 

"98~606  2    the  use  of  a  part  of  the  property,  that  is  susceptible  of  legitimate 

m  Ml  ^    ^^®»  ^^^  ^'^  unlawful  purpose,  does  not  render  the  insurance  void, 

as  against  public  policy. 

Evidence:  Proving  value.  In  an  action  on  a  Are  policy,  the  insured 
testified  as  to  the  values  of  the  different  items."  Held,  that  the 
6  value  stated  was  presumably  the  cash  value  at  the  time  of  the  loss 
and  within  the  measure  of  damages  in  the  policy,  which  provided 
that  the  insurer  should  "not  be  liable  beyond  the  actual  cash  value 
of  the  property  at  the  time  any  damage  or  loss  occurred." 

Same.  Proof  of  the  use  of  insured  fixtures  in  connection  with  the 
drug  store  by  the  owner  of  the  store,  who  was  not  a  registered 
pharmacist,  does  not  establish  an  unlawful  use  of  the  fixtures 
within  a  provision  for  forfeiture  in  the  policy,  as  the  business 

1  may  have  been  conducted  by  a  registered  pharmacist,  and  in  such 

2  case,  there  would  be  no  violation  of  McClain's  (Iowa)  Code,  sec- 
tion 2523,  making  it  unlawful  for  one  not  a  registered  pharmacist 
to  conduct  a  drug  store. 

Executory  contract  of  sale:      Construction  of  policy     Where 
4    the  insured  agreed  to  exchange  the  property  insured  for  land,  the 
exchange  to  be  effected  not  later  than  a  given  date,  and  the  agree- 
ment was  never  executed,  there  was  no  change  of  interest  or  pos- 
session within  the  meaning  of    a   provision    invalidating   the 
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policy,  "if  any  change  takes  place  in  interest,  title,  or  possession  of 
the  subject  of  insurance."    Nor  was  there  an  increase  of  hazard. 

INSTRUOTIONS:    ApplioabilUy.    On  the  issue,  whether  liquors  named 
in  a  policy  of  insurance  were  owned  by  the  insured  for  the  pur- 

7  pose  of  sale,  in  violation  of  law,  it  was  not  error  to  charge  that,  if 
the  insurer  did  not  intend  to  sell  them  in  the  state,  or  if  he  kept 
them  with  intent  to  sell  them  outside  of  the  state,  his  ownership 
was  not  unlawful,  though  there  was  no  evidence  of  an  intent  to 
sell  them  outside  of  the  state. 

Fraudulbnt  proof  of  loss:  Instructions.  Where  the  loss,  as  found 
by  the  jury,  was  somewhat  less  than  the  proof  of  loss  made  by  the 
9  insured  to  the  insurer,  it  was  proper  to  charge  that  if  plaintiff,  in 
the  proofs  of  loss,  placed  the  amount  too  high,  through  inadvert- 
ence or  mistake,  with  no  intent  to  defraud  defendant,  the  state- 
ment would  not  necessarily  defeat  plaintiff's  right  to  recover;  and 
this  though  there  is  no  claim  of  mistake  made. 

Appeal:    instruotion.  An  appellant  cannot  complain  of  error  in  an 

8  instruction  which  was  in  his  own  interest. 

Misconduct  of  counsel:  Nonprejudicial  error  An  improper 
5  statement  by  counsel  in  opening  a  case,  which  is  immediately 
withdrawn  after  an  exception  with  an  acknowledgment  that  it 
was  not  justified  under  the  existing  state  of  record,  will  not  be 
regarded,  on  appeal,  as  prejudicial  error,  if  it  was  not  so  considered 
by  the  trial  judge,  though  the  acknowledgment  does  not  state  that 
the  words  withdrawn  were  untrue. 

Appeal  from  Carroll  District  Court. — Hon.  C.  D.  Gold- 
smith, Judge. 

Wednesday,  May  27,  1897. 

Action  on  a  policy  of  fire  insurance.  Judgment 
for  plaintiff,  and  the  defendant  appealed. — Affirmed. 

McVey  &  Cheshire  for  appellant. 

Eark  &  Prouty  and  F.  A,  Charles  for  appellee. 

Granger,  J. — On  the  twenty-second  day  of  August, 
1893,  the  defendant  company  issued  to  the  plaintiff  its 
policy  of  fire  insurance,  to  the  amount  of  one  thousand 
two  hundred  dollars,  on  a  stock  of  drugs,  patent  med- 
icines, etc.,  at  Coon  Rapids,  Iowa,  and  on  the  ninth 
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day  of  September,  1893,  said  stock  of  goods  was 
destroyed  by  fire,  and  this  action  is  to  recover  on  the 
policy.  The  following  are  defenses  pleaded,  to  each 
of  which  the  court  sustained  a  demurrer:    "(8)  The 

defendant  says  that  there  was  conducted  in  the 
1  building  described  in  the  petition,  and  by  means 

of  the  property  insured  in  said  policy,  a  phar- 
macy, at  the  time  said  insurance  was  written,  and  up 
to  the  time  of  said  fire,  by  the  said  B.  F.  Erb,  and  that 
said  B.  F.  Erb  had  no  permit  to  do  business  as  a  phar- 
macist, and  that  his  business  was  conducted  in  viola- 
tion of  the  laws  of  the  state  of  Iowa,  and  that  this  fact 
the  plaintiff  concealed  from  this  defendant,  at  the  time 
this  insurance  was  written,  and  at  all  times  thereafter, 
— the  fact  that  he  was  conducting  a  pharmacy  con- 
trary to  the  laws  of  the  state  of  Iowa,  and  without  a 
permit  to  conduct  such  a  pharmacy,  and  in  violation 
of  the  statutes  of  Iowa, — which  concealment  was  a 
material  fact  concerning  this  insurance,  and  by  the 
terms  of  the  policy  renders  the  same  void.  (9)  Defend- 
ant further  says  that  said  Erb  was  engaged,  at  the 
place  described  in  the  petition,  and  by  means  of  the 
appliances  and  property  insured  in  the  policy ,in  illegally 
selling  intoxicating  liquors,  at  the  time  said  policy  was 
written,  and  thereafter  up  to  the  time  of  the  fire,  and  that 
said  Erb  was  not  a  registered  pharmacist,  neither  had 
he  any  permit  to  sell  or  deal  in  intoxicating  liquors, 
and  these  facts  were  all  concealed  from  the  defendant, 
and  which  facts  are  each  and  all  of  them  material 
facts  concerning  this  insurance;  and  by  the  express 
terms  of  this  policy  the  same  is  rendered  void  by  such 
concealment."  An  amendment  to  the  answer  was 
filed,  having  reference  to  some  particulars  of  the 
defenses  in  question;  but  it  deals  mainly  with  conclu- 
sions of  law,  and,  as  to  facts,  it  seems  to  add  nothing 
to  the  sufficiency  of  the  defenses  pleaded,  and  hence  it 
need  not  be  set  out. 
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The  proposition  for  consideration,  as  presented 
by  appellant,  is:  "Can  there  be  a  recovery  on  an 
insurance  policy    covering  articles  of   merchandise 

which  are  owned,  and  kept,  and  used,  in  viola- 
2         tion  of  the  laws  of  the  state?"    It  is  urged  that 

to  permit  such  a  recovery  would  be  against 
public  policy.  The  line  of  authorities  coming  to  our 
nfitice,  to  aid  in  the  solution  oi  the  question,  is  quite 
limited.  Those  nearest  to  sustaining  appellant's  view 
are  in  Massachusetts.  In  Kelly  v.  Insurance  Co.,  97 
Mass.  284,  the  insurance  was  on  a  building  that,  in 
violation  of  the  conditions  of  the  policy  that  the  build- 
ing should  not  be  occupied  or  used  for  unlawful  pur- 
poses, was  used  for  gambling,  in  violation  of  law, 
which  avoided  the  policy.  The  case  seems  to  have  no 
bearing  on  the  facts  of  this  case.  Kelly  v.  Insurance 
Co.,  Id.  288,  is  a  case  in  which  the  insurance  was  on  a 
stock  of  liquors  kept  by  the  assured  for  sale  in  viola- 
tion of  law.  The  policy  covered  the  liquors  and  casks 
containing  them.  The  opinion  holds  the  policy  void, 
and,  speaking  of  the  assured,  it  closes  with  the  words: 
"His  contract  was  in  contravention  of  law,  and  void  as 
to  him,  because  he  entered  into  it  in  order  to  protect 
himself  in  his  illegal  acts."  The  case,  as  to  author- 
ity, is  grounded  on  holdings  in  cases  involving 
marine  insurance.  In  such  cases  the  rule  is 
announced  that  "the  illegality  of  the  voyage  in  all 
cases  avoids  the  policy,  and  the  voyage  is  always  illegal 
when  the  goods  or  trade  are  prohibited,  or  the  mode  of 
its  prosecution  violates  the  provisions  of  the  statute." 
In  Boadman  v.  Insurance  Co.,  8  Cush.  583,  it  was  sought 
to  avoid  policies  of  insurance  on  a  buildiug  and  per- 
sonal property,  consisting  of  leather  and  materials 
for  the  manufacture  of  shoes.  The  evening  before 
the  fire,  persons  assembled  in  a  room  in  the  building 
and  conducted  a  lottery,  which  was  a  use  of  the  room 
for  an  unlawful  purpose.  The  rule  of  the  case  is 
Vol.  98  la— 39 
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stated  as  follows:  "The  drawing  of  a  lottery,  with 
the  consent  and  participation  of  the  assured,  in  a 
building  insured  against  loss  by  fire  as  a  shoe  manu- 
factory, does  not  avoid  the  policy  on  the  building,  nor 
on  the  stock  therein."  In  the  opinion  is  the  foUow- 
ing  language:  "The  distinction  between  cases  where 
contracts  are  or  are  not  void,  as  against  law,  is  well 
stated  by  Marshall,  C.  J.,  in  Armstrong  v.  Toler^  11 
Wheat.  271.  The  principle  established  is  that,  where 
the  consideration  is  illegal,  immoral  and  wrong,  or 
where  the  direct  purpose  of  the  contract  is  to  effect, 
advance,  or  encourage  acts  in  violation  of  law,  it  is  void. 
But,  if  the  contract  sought  to  be  enforced  is  collateral 
and  independent,  though  in  some  measure  connected 
with  acts  done  in  violation  of  law,  the  contract  is  not 
void."  This  rule  is  followed  in  Johnson  v.  Insurance 
Co.,  127  Mass.  555,  in  which  a  policy  was  held  void. 
In  Insurance  Co.  v.  De  Graffs  12  Mich.  124,  the  policy 
included,  among  other  things,  groceries,  among  which 
were  liquors,  and  the  policy  was  claimed  to  be  void, 
because  to  sustain  the  policy,  with  liquors  included, 
would  be  insuring  an  illegal  traffic.  The  case  is  quite 
in  line,  on  principle,  with  the  one  at  bar.  The  case 
briefly  treats  of  the  rule  as  to  marine  insurance,  hold- 
ing it  to  be  inapplicable,  and,  as  suggesting  a  state  of 
facts  that  would  be  applicable,  it  is  said:  "If  this 
policy  were,  in  express  terms,  a  policy  insuring  the 
party  selling  liquor  against  loss  by  fine  or  forfeiture,  it 
would  be  quite  analogous.  But  this  insurance  attaches 
only  to  property,  and  the  risks  insured  against  are  not 
the  consequence  of  illegal  acts,  but  of  accident." 
In  the  opinion  it  is  further  said:  "By  insuring  his  prop- 
erty, the  insurance  company  has  no  concern  with  the 
use  he  may  make  of  it;  and,  as  it  is  susceptible  of 
unlawful  uses,  no  one  can  be  held  to  contract  con- 
cerning it  in  an  illegal  manner  unless  the  contract 
itself  is  for  a   directly    illegal    purpose.    Collateral 
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contracts,  in  which  no  illegal  design  enters,  are  not 
affected  by  an  illegal  transaction  with  which  they  may 
be  remotely  connected."  The  case  cites  Insurance  Co.  v. 
Pollers,  13  Pet.  157,  and  Armstrong  v.  Toler,  11  Wheat. 
258.  It  is  there  said:  "It  is  difficult  to  perceive  how 
public  policy  can  be  violated  by  an  insurance  of  any 
kind  of  property  recognized  by  law  to  exist."  In  Car- 
rigan  v.  hisurance  Co,,  53  Vt.  418,  the  Massachusetts 
cases  and  the  Michigan  cases  are  noticed,  arid  the  case 
quotes  much  of  the  language  we  have  quoted  from 
them.  The  policy  in  that  case  covered  a  stock  in 
trade  consisting  of  groceries,  provisions,  drugs,  *  * 
*  including  wines  and  liquors.  In  the  case  at  bar, 
as  in  that  one,  liquors  are  included  in  the  terms  of  the 
policy.  In  that  cas  it  is  said:  "If  the  purpose  of  the 
contract  in  question  had  been  to  protect  the  assured  in 
the  sale  of  intoxicating  liquors,  it  would  have  been  null ; 
but  the  greater  part  of  the  property  insured  consisted  of 
goods,  insurance  upon  which  was  subject  to  no  objec- 
tion. The  contract  was  legal  on  its  face,  nothing 
appearing  to  show  that  the  wines  and  liquors  were 
intended  for  illegal  sale;  and  it  is  a  fact,  not  needing 
proof,  that  in  compounding  medicines,  liquors,  espe- 
cially wines  and  alcohol,  are  of  daily  use,  and  for  that 
purpose,  their  possession  and  use  by  druggists  are 
legitimate.  The  assured  was  a  dealer  in  drugs  and 
medicines,  and  in  that  respect  legitimately  and  pre- 
sumably using  liquors.  There  was  evidence  tending 
to  show  that  he  illegally  sold  them,  including  those 
not  used  in  compounding  medicines;  and  the  fact  may 
have  been  that  the  latter  trade  was  the  larger  and  the 
main  one.  If  such  illegal  traflBc  was  the  business  of 
the  assured,  and  his  legal  traffic  and  transactions  with 
other  property  a  mere  cover,  ostensibly  carried  on  for 
the  purpose  of  enabling  him  to  secretly  disguise  his 
iniquity,  the  purpose  of  the  contract  would  be  to  pro- 
tect him  in  illogal  ventures,  and  it  would,  therefore, 
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be  void;  but  if  he  carried  on  business,  using  alcoholic 
liquors  legitimately  in  his  drug  trade,  and  occasion- 
ally sold  them  in  violation  of  law,  we  think  that,  if 
no  illegal  design  entered  into  the  making  of  the  con- 
tract in  its  inception,  that  it  would  be  so  far  collateral 
to  the  illegal  acts  that  it  would  be  inconsistent,  and 
in  accordance  with  no  well-adjudged  case,  to  hold  it 
null."  The  case  of  Pollard  v.  Insurance  Co.,  63  Miss. 
244,  is  determined  upon  a  statute  making  contracts 
void,  and  is  of  no  force  as  authority  in  this  case.  This 
case,  in  some  respects,  differs  from  any  we  have 
noticed  or  cited;  but  we  think  the  rule  of  the  Michi- 
gan and  Vermont  cases  announces  the  correct  doc- 
trine. 

The  following  is  the  property  insured,  as  stated 
in  the  policy:  "$1,200  on  his  general  stock  of  drugs, 
patent  medicines,  lamps  and  lamp  goods,  paints,  oils, 

stationery,  books,  wall  paper,  liquors,  fancy 
3         and  toilet  articles,  and  druggist's  sundries."    It 

shows  much  property  insured,  outside  of  liquors 
and  drugs,  for  which  permits  to  sell  must  be  obtained. 
The  facts  to  bring  the  policy  within  the  rule  to  make 
it  void  are  wanting.  The  drugs  and  the  liquors  are 
recognized  property  in  this  state,  and  as  legitimate 
subjects  of  insurance  as  other  property.  It  is  the 
illegal  use  of  them  that  gives  rise  to  the  questions 
before  us.  We  have  not  seen  a  case  in  which,  because 
of  the  mere  use  of  property  for  illegal  purposes,  not 
increasing  the  hazard,  in  the  absence  of  stipulations 
to  that  effect,  a  policy  has  been  held  void  because  of 
such  use.  It  is  not  a  case  in  which  the  contract  itself 
is  against  public  policy,  by  the  parties,  at  the  incep- 
tion of  it,  intending  it  to  be  in  aid  of  purposes  or 
designs  to  violate  the  law.  This  case  simply  presents 
the  question  whether,  where  a  party  uses  property  for 
an  unlawful  purpose,  that  is  susceptible  of  legiti- 
mate use,  such  use  will  render  the  insurance  contract 
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void,  as  against  public  policy.  We  think  that  no 
authority  sustains  such  a  rule,  and  it  does  not  seem  to 
be  dictated  by  reason. 

II.  A  condition  of  the  policy  is  that  it  shall  be 
void  "if  any  change  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance,  *  *  * 
whether  by  legal  process  or  judgment,  or  by  volun- 
tary act  of  the  assured,  or  otherwise."  On  the 
4  twenty-second  day  of  July,  1893,  the  plaintiff 
entered  into  a  written  contract  with  one  Funk 
to  sell  to  him  the  stock  insured,  in  exchange  for  land, 
the  exchange  to  be  effected  not  later  than  August  1, 
1893.  The  agreement  was  never  executed.  Defend- 
ant pleads  the  facts  setting  out  the  contract,  and  to 
that  division  of  the  answer  there  was  a  demurrer, 
which  the  court  sustained,  and  complaint  is  made  of 
that  ruling.  Appellant  concedes  that,  under  the  hold- 
ings of  this  court,  such  a  sale  as  is  pleaded  does  not 
avoid  a  policy  that  contains  a  provision  against  the 
"sale  of  the  property,  or  exchange  of  title";  but  it  is 
said  that  this  policy  goes  further,  and  renders  it  void 
"if  any  change  *  *  *  takes  place  in  the  interest 
of  the  subject  of  insurance,"  etc.,  and  it  is  urged  that 
"to  some  extent"  there  was,  by  the  contract,  a  change 
of  interest.  The  conclusion  of  appellant's  argument 
is  that  plaintiff's  only  liability  for  a  failure  to  perform 
the  contract  would  have  been  a  judgment  for  dam- 
ages for  breach  of  his  contract.  There  was  no  change 
of  possession,  nor  right  of  use.  Speaking  of  the  inter- 
ests contemplated  by  the  policy,  we  fail  to  imagine 
any  change  therein  because  of  the  contract.  It  was  a 
simple  agreement  to,  in  the  future,  make  such  a 
change,  which  was  never  done.  It  is  true  that  the 
policy  stipulates  against  a  change  of  interest,  or  a 
change  of  title,  or  a  change  of  possession.  There  was 
not  a  change  of  either.  Plaintiff's  interest  in.  the 
safety  of  the  property  was  as  great  after  the  contract 
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as  before,  for  the  purchase  price  depended  on  an 
invoice  to  be  taken  before  the  transfer;  so  that  there 
was,  because  of  the  contract,  no  increase  of  hazard. 
It  may  be  said  that  the  only  interest  contemplated  by 
the  contract  was  that  of  ownership.  Its  terms  could 
give  rise  to  no  contingency  under  which  Funk  would 
assert  any  other  interest  than  that  of  ownership. 
These  facts  bring  the  case  in  line  with  the  holdings 
under  which  appellant  concedes  the  policy  would  be 
valid. 

III.  The  following  appears  in  the  record  as  occur- 
ring during  the  opening  statement  to  the  jury  by 
plaintiff's  counsel:  "What  I  undertake  to  say  is  this, 
that  they  have  had  a  foreign  fellow  running  around 
here  with  a  bottle  of  whisky  in  his  pocket,  that  they 
called  a  'detective';  that  the  defendants  have  had — 
Mr.  Cheshire:  To  this  statement  the  defendant 
objects  and  excepts.  Mr.  Prouty:  If  I  don't  prove  it, 
it  will  reverse  your  case.  What  I  undertake  to  say  is 
this,  gentlemen, — I  will  stand  by  what  I  said,— that  I 
understand  that  they  have  had  a  fellow  running 
around  here,  looking  up  testimony.  Mr.  Cheshire: 
And  to  all  of  this  the  defendant  excepts.  Mr.  Prouty: 
But  I  undertake  to  say  the  testimony  they  will  have, 
if  they  do  have  any  here,  that  we  burned  this  prop- 
erty,— ^that  it  is  based  upon  improper  motives,  and  is 
improper  testimony;  that  there  is  not  a  particle  of 
truth  in  it;  that  Mr.  Erb,  at  the  time  the  fire  occurred, 
was  at  the  time  in  bed,  sound  asleep,  at  four  o'clock 
in  the  morning,  and  I  guess  a  little  bit  sounder  than 
any  other  man  in  town.    Mr.  Cheshire:    And  to  all  of 

this  statement  to  the  jury  the  defendant  excepts 
5         and  objects.    Mr.  Prouty:    Upon  reflection,  I 

am  inclined  to  think  that  my  remarks  concern- 
ing the  manner  of  obtaining  evidence  on  the  part  of 
the  defendant,  were  improper,  under  the  present 
state    of    the    record,    and    that    I    would    not    be 
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pennitted  to  prove  the  things  which  I  attempted  to 
say,  on  account  of  the  condition  of  the  record 
just  now, — a  matter  that  I  did  not  fully  consider 
when  making  the  statement, — and  I  therefore,  in 
the  presence  of  the  court  and  the  jury,  withdraw  all 
statements,  at  this  time,  as  to  the  manner  of  obtain- 
ing testimony  on  the  part  of  the  defendant."  It  is 
thought  that  the  appellant  was  prejudiced  by  the 
statement,  notwithstanding  the  words  withdrawing  it. 
It  is  true  that  the  withdrawal  does  not  acknowledge 
that  the  statement  as  to  what  could  be  proven  was 
false,  but  it  followed  so  soon  after  the  other  statement 
that  the  jury  must  have  clearly  understood  that  it 
would  not  be  relied  on  as  a  fact,  and  there  was  a  prac- 
tical acknowledgment  by  counsel  that  he  was  wrong, 
in  view  of  the  record,  in  making  the  statement.  It  is 
always  to  be  regretted  when  matters  occur  to  cast 
suspicions  on  the  fairness  of  a  trial;  but  it  was  in  the 
presence  of  the  trial  judge,  who  could  know,  better 
than  we  can,  the  probabilities  of  prejudice  because  of 
it.  We  are  not  warranted  in  saying  that  prejudice 
resulted.  In  fact,  we  incline  to  the  view  that  it  could 
not. 

lY.  To  show  the  damages  sustained,  the  plaintiff 
was  used  as  a  witness,  and  for  the  purposes  of  the 
examination,  the  stock  was  itemized,  as  goods,  chem- 
icals, syrups,  etc.,  patent  medicines,  lamps,  lamp 
goods,  paints  and  oils,  etc.  The  .witness,  under  objec- 
tions, stated  the  value  of  the  different  items.  The 
following  is  a  provision  of  the  policy:  "This  company 
shall  not  be  liable  beyond  the  actual  cash  value 
of  the  property  at  the  time  any  damage  or  loss 
occurs,  and  the  loss  or  damage  shall  be  ascertained 
and  estimated  according  to  such  actual  cash  value,  with 
proper  deductions  for  depreciations,  and  shall  in  no 
event  exceed  what  it  would  cost  the  insured  to  repair 
or  replace  same  with  material  of  like  kind  and  quality/' 
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It  is  urged  that  the  questions  asked  did  not  establish 
the  measure  of  damage  agreed  upon.    We  think 

6  they  tended  to.    The  witness  was  asked  to  state 
the  value,  which  was  presumed  to  mean  the 

cash  value,  of  the  goods  at  the  time  of  the  loss;  and 
that  would  include  any  depreciation.  Such  cash  value 
would  also  fix,  presumably,  the  cost  of  replacing,  in  a 
case  where  resort  must  be  had  to  the  markets  for  that 
purpose.  A  different  rule  as  to  replacing  might 
obtain  as  to  some  classes  of  property. 

V.  The  following  is  the  second  instruction  given 
to  the  jury:  "Plaintiff  has  alleged  that  the  liquors 
named  in  the  policy  of  insurance  were  not  owned  or 
possessed  by  him  for  the  purpose  of  sale  in  violation 
of  law.  This  question  is  an  issue,  and  you  are  told 
that,  before  plaintiff  can  recover  the  value  of  such 
intoxicating  liquors,  it  must  appear,  in  addition  to  all 
other  necessary  conditions,  and  that  by  a  preponder- 
ance of  the  evidence,  that  plaintiff  did  not  own  or 
possess  such  liquors,  with  intent  to  sell  the  same 
within  this  state.  If  he  has  not  so  established  such 
facts,  then  you  should  find  for  the  defendant,  on  this 
issue.  Plaintiff  had  the  right  to  keep  said  liquors,  if 
he  did  not  intend  to  sell  them  within  this  state;  or,  if 
he  kept  them  with  intent  to  sell  the  same  outside  of 
the  state,  his  ownership  and  possession  would 

7  not  be  unlawful."    The  complaint  as  to  the 
instruction  is,  that  it  tells  the  jury  that  plaintiff 

had  the  right  to  keep  the  liquors  in  the  state  with 
intent  to  sell  them  outside  the  state,  and  it  is  said, 
that  there  is  no  evidence  of  an  intent  to  sell  outside 
the  state.  There  was  evidence  that  they  were  kept 
for  sale  in  Iowa,  in  violation  of  law.  The  court,  by 
the  instruction,  told  the  jury,  that  before  there  could 
be  a  recovery  for  the  liquors,  it  must  appear  that  they 
were  not  kept  for  sale  in  Iowa.  It  then,  with  a  view, 
evidently  to  make  plain  the  law,  informed  the  jury, 
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that  the  keeping  of  the  liquors  in  Iowa,  with  intent  to 
sell  elsewhere^would  not  be  unlawful.  Conceding 
there  was  no  evidence  of  an  intent  to  sell  elsewhere, 
there  was  no  error.  The  instruction  merely  guarded 
the  jury  against  an  impression,  that  keeping  with  an 
intent  to  sell  anyivhere,  would  be  unlawful.  It  was 
not,  as  appellant  urges,  submitting  to  the  jury  a  ques- 
tion not  at  issue  in  the  case. 

There  is  a  further  complaint  as  to  the  same 
instruction,  in  that  it  holds  the  reverse  of  the  holding 
on  demurrer,  wherein  it  is  claimed  the  policy  is  void 
because  of  the  keeping  of  liquors  for  sale  in  violation 
of  law;  and  it  is  said  that,  if  there  could  be  no  recov- 
ery for  the  liquors,  there  could  be  none  on  the  policy, 

because,  if  it  was  void  as  to  one  item,  it  would  be 
8         as  to  all.    In  view  of  our  holding  as  to  the 

demurrer,  appellant  cannot  well  complain  of 
the  instruction;  for  the  error,  if  any,  is  in  its  interest, 
by  excluding  from  the  amount  of  the  recovery,  if  the 
facts  were  found,  one  item  for  which,  under  the 
ruling  on  the  demurrer,  there  might  be  a  recovery. 
It  is  not  to  be  understood  that  we  hold  to  the  rule 
suggested,  that  because  there  might  be  one  item  of 
property  as  to  which  the  policy  would  be  void,  on 
account  of  the  acts  of  the  assured  after  the  policy 
issued,  the  entire  policy  would  be  void.  The  case  in 
this  respect  is  quite  different  from  Garver  v.  Insurance 
Co.,  69  Iowa,  202  (28  N.  W.  Rep.  555),  where  the 
wrongful  acts  of  the  assured  went  to  the  inception  of 
the  policy. 

VI.  A  defense  pleaded  is  that  the  plaintiff  was 
not  the  sole  and  unconditional  owner  of  the  property. 
Issues  were  taken  thereon,  and  the  court  instructed 
that  there  was  not  suflBcient  evidence  to  establish  the 
defense.  In  this  there  was  no  error.  It  was  an 
affirmative  defense,  and  the  evidence  did  not  support  it 
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so  that  the  finding  for  defendant  could  have  been 
sustained. 

Another  defense  pleaded  is  that,  in  making  the 
proofs  of  loss,  the  plaintiff  swore  falsely,  with  intent  to 
defraud  the  defendant.  The  court  instructed  that, 
if  he  did  so,  he  could  not  recover.  The  complaint  is 
as  to  the  value  fixed  upon  the  property.  The  proofs 
show  the  value  to  be  three  thousand  nine  hundred 
and  sixty  dollars.  The  jury  found  the  value  at  three 
thousand  six  hundred  dollars.  The  court  said  to  the 
jury  that,  if  the  plaintiff,  in  the  proofs  of  loss,  placed 
the  amount  too  high  through  inadvertence  or  mistake, 
with  no  intent  to  defraud  the  defendant,  the  state- 
ment would  not  necessarily  defeat  plaintiff's 
9  right  to  recover.  It  is  urged  that  there  is  no 
claim  that  the  statements  were  made  through 
inadvertence  or  mistake.  The  difference  between  the 
actual  value  as  found,  and  that  stated  in  the  proofs  of 
loss,  would,  alone,  suggest  the  thought  and  justify  the 
instructions  given.  Without  some  such  qualification 
of  the  rule  as  was  given,  the  correctness  of  the  instruc- 
tion might  be  doubted.  The  very  proposition  to  be 
considered  was  as  to  an  intentional  mistatement. 
The  jury  was  very  properly  told  what  the  effect  would 
be  if  the  statement  was  intentionally  false,  and  just 
as  properly  told  its  effect  if  not  intentionally  so. 

There  are  some  other  questions  argued  that  we 
have  not  noticed,  that  are  based  on  misapprehensions 
of  the  record,  or  that,  we  think,  cannot  be  seriously 
relied  on  to  reverse  the  case.  The  record  seems  to  be 
without  prejudical  error,  and  the  judgment  is  affirmed. 
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Statb  of  Iowa  v.  James  Hayes,  Appellant. 

Larceny  by  Finding;    corpus  delicti:    Evidence,     Code,  section 

1  3907,  provides  that  if  any  person  come,  by  finding,  into  the  posses- 
sion of  personal  property  of  which  he  knows  the  owner,  and 
unlawfully  appropriates  the  same,  he  is  guilty  of  larceny.  Hdd^ 
that  where  the  property  is  so  marked  as  to  be  capable  of  identifi- 
cation, proof  of  the  possession  and  of  the  immediate  subsequent 
conyersion  of  it  is  admissible  to  establish  the  corpus  delicti. 

Evidence:    Knowing  owner.    To  convict  for  the  larceny  of  the  con- 

3  tents  of  a  pocketbook  under  Code,  3907,  it  was  not  error  to  charge 
that  defendant  was  guilty,  if  at  the  time  he  came  into  the  posses- 
sion of  the  pocketbook  and  its  contents,  he  knew,  or  by  an  exam- 
ination of  the  papers  in  said  pocketbook  might  reasonably  have 
known,  that  it  belonged  to  a  certain  person. 

Granger  and  Bobinson,  JJ.,  dissenting. 

Intent,    Though  the  intent  to  steal  must  exist  at  the  time  of  the  find- 

4  ing,  and  not  be  formed  subsequently  to  the  taking,  it'  was  not 
error  to  charge  that  the  jury  were  to  arrive  at  the  intent  of  defend- 
ant in  taking  the  property,  from  his  conduct  with  reference  thereto 
at,  or  closely  following,  the  taking  of  the  same,  where  defendant 
did  not  find  the  money  until  he  opened  the  pocketbook. 

Construction  of  statutes.    In  a  prosecution  under  Code,  section 

2  3907,  punishing  and  defining  larceny  by  finding,  it  is  not  error  to 
give  the  definition  of  larceny,  generally,  as  contained  in  section 
3902,  as  the  legislature  did  not  intend  by  the  enactment  of  section 
3907  to  create  a  distinct  crime,  but  to  declare  a  rule  of  evidence 
which,  being  fulfilled,  constitutes  the  crime  as  defined  in  the  latter 
section;  and  particularly  as  there  was  evidence  from  which  the 
jury  might  have  found  defendant  guilty  of  larceny,  independent 
of  said  section  3907. 

Appeal  from  Jackson  District   Court. —  Hon.    W.    F. 
Brannan,  Judge. 

Wednesday,  May  27, 1896. 

Defendant  was  convicted  of  the  crime  of  larceny, 
and  sentenced  to  imprisonment  in  the  penitentiary 
for  the  term  of  ten  months.    To  reverse  the  judgment 
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of   the  district  court,  he  prosecutes  this  appeal. — 
Affirmed. 

D.  T.  Bauman  for  appellant. 

Milton  Remley,  attorney  general,  for  the  state. 

DBEBfEE,  J. — The  indictment  charges  the  defendant 
with  having  stolen  a  certain  purse  or  pocketbook  and 
the  contents  thereof,  consisting  of  sixty-eight  dollars 
in  money.  The  evidence  shows  that  one  Henry  Weis 
lost  a  pocketbook  containing  some  sixty-eight  dollars 
in  money,  three  receipts  which  were  executed  in  his 
name,  and  a  trunk  key,  upon  the  street  in  front  of  a 
saloon  in  the  town  of  Belle vue,  in  Jackson  county; 
Iowa,  on  the  afternoon  of  the  third  day  of  July,  1895; 
that  defendant  found  the  pocketbook  soon  after  it 
had  been  lost,  took  it  to  a  bam  near  the  saloon,  and 
after  having  extracted  the  money  therefrom,  threw 
the  pocketbook  into  a  manger,  where  it  was  found  the 
next  morning.  Defendant  concealed  a  part  of  the 
money  in  his  boot,  expended  some  of  it  for  liquor, 
loaned  some  of  it  to  his  friends,  and  paid  out  a  part  of 
it  for  rent.  In  the  evening  of  the  day  on  which  the 
pocketbook  was  lost,  defendant  admitted  that  he  found 
it,  and  told  where  it  would  be  found.  It  was  discov- 
ered by  a  brother  of  the  prosecuting  witness  at  the 
place  where  the  defendant  said  he  put  it,  but  when 
found,  it  contained  nothing  but  the  receipts  and  the 
trunk  key.  The  pocketbook  contained  three  compart- 
ments, in  one  of  which  Weis  had  placed  the  receipts, 
the  tnmk  key  and  a  ten  dollar  bill,  in  another  some 
paper  money,  and  in  the  third  some  silver.  The 
defendant  was,  no  doubt,  convicted  under  section 
3907  of  the  Code,  which  is  as  follows:  "If  any  person 
come,  by  finding,  to  the  possession  of  any  personal 
property  of  which  he  knows  the  owner,  and  unlawfully 
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appropriate  the  same  or  any  part  thereof  to  his 
own  use,  he  is  guilty  of  larceny,  and  shall  be  punished 
accordingly." 

I.  His  first  contention  on  this  appeal  is  that  the 
court  erred  in  admitting  evidence  showing  the  defend- 
ant's possession  of  the  lost  property,  and  his  subse- 
quent conversion  thereof,  for  the  reason  that  the 

corpus  delicti  was  not  shown.  As  we  understand 
1  the  claim,  it  is  based  upon  the  thought  that 

there  was  no  evidence  showing,  or  tending  to 
show,  that  the  defendant,  at  the  time  he  found  the 
property,  knew  who  the  owner  of  it  was.  It  is  no 
doubt  true  that  the  finder  of  dost  goods,  which  have 
no  marks  by  which  the  owner  could  be  identified,  and 
who  does  not  know  to  whom  they  belong,  is  not 
guilty  of  larceny,  even  if  he  does  not  exercise  dili- 
gence to  discover  who  the  owner  of  the  goods  may  be. 
And  it  is  likewise  true  that  the  crime  must  consist  in 
the  original  taking,  and  not  in  a  subsequent  conversion. 
But  where  the  property  is  so  marked  as  to  be  capable 
of  identification,  proofs  of  the  possession  and  of  the 
immediate  subsequent  conversion  is  admissible,  and 
such  proof  in  itself  tends  to  establish  the  corpus  delicti. 
Allen  V.  Statp,  91  Ala.  19, 8  South.  665;  State  v.  Weston,  9 
Conn.  527;  Com.  v.  Titus,  116  Mass.  42;  Ransom  v. 
State,  22  Conn.  153-160;  State  v.  Reed,  8  Tex.  App.  40. 
The  only  distinction  made  between  theft  of  lost 
goods  and  theft  of  other  property  seems  to  be,  that  at 
the  time  of  finding,  not  only  must  the  intent  to  steal 
exist,  but  the  finder  must  know,  or  have  the  reasonable 
means  of  knowing  or  ascertaining,  the  owner.  People 
V.  McGowan,  17  Wend.  460;  Griggs  v.  State,  58  Ala. 
425;  State  v.  Clifford,  14  Nev.  72;  3  Greenl.  Ev.,  section 
159;  Com.  v.  Titus,  supra.  The  evidence,  with  refer- 
ence to  the  felonious  intent  of  the  defendant  in  taking 
the  property,  was  ample.  On  the  question  as  to  his 
knowledge  of  the  ownership,  there  was  testimony 
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tending  to  show,  that  defendant  had  seen  the  pocket- 
book  in  the  possession  of  Weis,  just  prior  to  the  time 
it  was  lost.  And  it  further  appears,  that  the  receipts 
which  were  in  the  purse  at  the  time  it  was  found  by 
defendant,  clearly  and  unmistakably  identified  it  as 
the  property  of  Weis.  Defendant  had  "the  reasonable 
means  of  knowing  or  ascertaining,  by  these  receipts, 
who  the  owner  was,"  and,  according  to  the  instructions 
of  the  court,  this  was  equivalent  to  actual  knowledge. 
II.  The  instructions  of  the  court  are  complained 
of.  The  sixth  defines  the  crime  of  larceny  independ- 
ent of  the  statute  before  quoted.  It  is  insisted  that 
this  was  error,  because  not  applicable  to  the 

2  case  made  by  the  evidence.  There  is  no  force 
in  this  objection.  It  is  apparent  that  the  legis- 
lature did  not  intend  by  the  enactment  of  section  3907 
to  create  a  distinct  crime.  Section  3902  defines  larceny 
generally,  and  section  3907  declares  a  rule  of  evidence, 
which,  being  fulfilled,  constitutes  the  crime  as  defined 
in  the  first  section.  The  indictment  charges  the  crime 
of  larceny  under  section  3902,  and  it  was  proper,  if 
not  necessary,  to  define  the  offense  charged.  More- 
over, there  was  evidence  from  which  the  jury  may 
have  found  the  defendant  guilty  of  larceny,  independent 
of  section  3907.  State  v.  Pratt,  20  Iowa,  267;  People  v. 
Buelna,  81  Cal.  135  (22  Pac.  Rep  396).  In  the  ninth  instruc- 
tion the  court  told  the  jury  that  the  state  must  show, 
among  other  things,  that  the  defendant,  at  the  time 
he  came  into  the  possession  of  the  pocketbook  or 
purse,  and  its  contents,  knew  that  it  belonged  to  the 
said  Weis,  or,  by  an  examination  of  the  papers  in  said 
pocketbook,  might  reasonably  have  known  that  the 
said  pocketbook,  with  its  contents,  belonged  to,  or  was 

the  property  of,  the  said  Henry  Weis.    This 

3  same  thought  is  repeated  in  other  instructions. 
It  is  insisted  that  these  instructions  are  erro- 
neous for  the  reason  that  defendant  cannot  be  convicted 
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unless  it  be    shown   that    he   actually   knew   who 
i.he  owner  of  the  property  was,  at  the  time  that  he 
found  it.    That  there  are  a  few  cases  holding  to  the 
doctrine  contended  for  will  be  conceded,  but  we  think 
the  great  weight  of  authority  supports  the  instruc- 
tions given.    See  the  cases  heretofore  cited  in  the  first 
division  of  this  opinion;  also  State  v.  Levy,  23  Minn. 
104;  Allen  v.  State,  91  Ala.  19  (8  South.  Rep.  665).   The 
thirteenth  instruction  told  the  jury  that  they  were  to 
arrive  at  the  intent  of  the  defendant,  in  taking  the  prop- 
erty, from   his  conduct  with  reference  thereto,  at,  or 
closely  following,  the  taking  of  the  property,  and 
4         concluded:    "You  are  therefore  to  say,  from  the 
acts  and  conduct  of  the  defendant  at  the  time  he 
discovered  and  took  the  money  from  the  said  pocket- 
book  or  purse,  whether  he  did  so  with  the  unlaw- 
ful intent  to  convert  the  same  to   his  own  use." 
The  part  of  the  instruction  quoted  is  said  to  be  erro- 
neous, because,  it  is  said,  the  intent  to  steal  must  exist 
at  the  time  of  the  finding,  and  not  be  formed  subse- 
quently to  the  taking.    We  think  the  instruction,  as 
applied  to  the  facts  in  this  case  was  not  erroneous. 
He  did  not  find  the  money  until  he  opened  the  purse 
and  discovered  it  therein.    As  soon  as  he  discovered  it 
he  immediately  took  it,  and  proceeded  to  convert  or 
conceal  the  same.    Bohinson  v.  State,  11  Tex.  App.  403. 
Moreover,  the  court  explicitly  told  the  jury,  in  more 
than  one  instruction,  that  they  must  find  that  the 
defendant,  when  he  found  the  pocketbook,  and  discov- 
ered and  took  from  it  the  money  therein  contained, 
did  so  with  intent  to  convert  the  same  to  his  own  use, 
and  deprive  the  owner  thereof.    We  see  no  error  in 
the  instructions  given. 

III.  The  defendant  asked  four  instructions;  and 
they  were  each  refused  by  the  court.  These  instruc- 
tions, in  so  far  as  they  embodied  correct  rules  of  law, 
were,  in  substance,  given  by  the  court  on  its  own 
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motion.  We  have  examined  the  whole  record,  as  is 
our  duty,  and  discover  no  prejudicial  error. — 
Affirmed. 

Grangbe,  J.— (Dissenting).    My  preference  forthe 
rule  of  the  majority  opinion,  as  a  lav7  of  the  state, 
would  lead  me  to  refrain  from  dissenting,  did  I  not 
believe   the   result   would   justify  the  oft-repeated 
charge   against  courts,  of  "judicial  legislation."     My 
objection  to  the  opinion  is  wherein  it  holds  that,  under 
a  statute   which  makes  guilt  of  larceny  by  finding, 
dependant  upon  the  finder's  unlawfully  appropriating 
the  same  to  his  own  use,  knowing  the  owner,  he  may  be 
convicted  if  he  has  the  reasonable  means  of  knowing 
or  ascertaining  the  owner.    It  needs  no  reasoning  to 
show  that  under  the  rule  of  the  opinion  a  person  may 
be  convicted  of  the  larceny  of  such  goods,  who  does 
not  know  the  owner.    If  we  accept  it  as  the  rule  of 
the  opinion  that  such  a  conviction  can  only  be  had 
when  the  property  found  has  on  or  about  it  the  evi- 
dence that  would  lead  to  knowledge  of  the  ownership, 
we  have  only  a  modification  of  what  would  otherwise 
be  confessedly  an  erroneous  holding;  for  without  the 
modification  the  conviction  could  be  had  if  the  finder 
apppropriated  the  same  without  knowing  the  owner, 
if  he  had  the  reasonable    means  of  knowing  him, 
without  regard    to    the   kind  or   character   of   the 
means  of  knowledge.     The  modification   is   simply 
a    limitation     upon     the     evidence     upon     which 
it  can  legally  be  made  to  appear,  that  he  had  the  rea- 
sonable means  of  knowledge.    It  still  remains,  that 
he  may  be  convicted  without  such  knowledge.    It  is  a 
proposition  which  is,  because  of  its  apparent  conclu- 
siveness, difiBcult  of  reasoning.    The  statute  says,  the 
offense  shall  consist  of  an  unlawful  appropriation,  by 
one  who  knows  the  owner.    The  court  is  saying,  that 
it  may  consist  of  such  an  appropriation,  by  one  who 
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has  certain  means  of  knowing  the  owner.  It 
is  not  pretended  that  such  means  of  knowledge 
is  the  legal  equivalent  of  knowledge,  and  hence 
the  effect  is  an  unmistakable  and  material  change 
in  the  law.  The  diflSculty  is,  because  some  authori- 
ties hold  to  a  common  law  rule,  as  announced  in 
some  of  the  states,  making  the  offense  within  the 
rule  of  the  majority  opinion.  But  the  common  law 
rule  in  those  states  furnishes  the  added  provision,  and 
not  the  courts.  Our  statute  defines  the  crime,  in 
terms,  and  does  not  attempt  a  re-enactment  of  the 
common  law.  In  some  cases  it  re-enacts  the  common 
law  offenses,  as  au  assault,  and  an  assault  and  battery, 
and  when  it  does  that,  we  look  to  the  common  law 
definition  for  the  particular  facts  constituting  the 
crime.  But  not  so  when  the  statute  specifies  the 
facts.  In  Estes  v.  Carter,  10  Iowa,  400,  it  is  said  that, 
while  the  common  law  principles  enter  into  our  crim- 
inal adjudications,  when  the  jurisdiction  of  our  courts 
has  been  established  over  criminal  offenses,  "still  they 
do  not  confer  upon  the  courts  in  this  state  the  power  to 
try  and  punish  an  offense  that  is  such  at  common  law, 
but  which  has  not  been  ordained  as  such  by  the  supreme 
law-making  power  of  the  state."  For  a  rule  where 
our  statute  does  not  define  the  crime,  but  makes  a 
common-law  offense  punishable,  see  State  v.  Twogoody  7 
Iowa,  252.  It  is  a  general  rule  of  construction,  as 
well  as  the  rule  of  this  state,  that  criminal  statutes 
are  inelastic,  and  cannot  be  made  to  embrace  cases 
plainly  without  the  letter,  though  within  the  reason 
and  policy  of  the  law.  State  v,  Lovell,  23  Iowa,  304. 
The  case  of  State  v.  Dean,  49  Iowa,  73,  is  one  for  the  lar- 
ceny of  lost  property,  but  not  having  about  it  evidence 
of  who  the  owner  was;  and  the  case  holds  against  any 
rulQ  of  diligence  to  know  the  owner,  and  quotes 
approvingly  the  rule  from  2  Bish.  Cr.  Law  (5th  Ed.), 
section  882,  as  follows:  "The  doctrine,  therefore,  is 
Vol.  98  la— 40 
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that  if,  when  one  takes  goods  into  his  hands,  he  sees 
about  them  any  marks,  or  otherwise  learns  any  facts 
by  which  he  knows  who  the  owner  is,  yet  with  felo- 
nious intent  appropriates  them  to  his  own  use,  he  is 
guilty  of  larceny;  otherwise,  not."  It  will  be  seen 
from  that  rule  that,  to  show  guilt,  the  finder  must  see 
the  marks  or  learn  the  fact  "by  which  he  knows  who 
the  owner  is."  I  think  the  rule  of  the  opinion  is  with- 
out support  in  any  known  authority. 

Robinson,  J.,  concurs  in  this  dissent. 


J.  B.  Eddy  v.  Thb  Cbdab  Rapids   &  Marion    City 
Railway  Company,  Appellant. 

Contributory  Negligenee:  street  railways.  Plaintiff,  a  regular 
repairer  of  crossings,  knowing  that  defendant's  cars  passed  along 
the  street  at  frequent  intervals,  placed  a  plank  on  the  top  of 
crossing  sleepers  to  level  and  placed  the  end  so  near  the  track 
that  the  plank  was  certain  to  come  into  contact  with  passing  cars; 

1  and,  standing  with  his  back  toward  approaching  cars,  he  leaned 
over  the  end  near  the  track  to  see  whether  the  sleepers  were  level. 
His  hearing  was  good,  He  only  became  aware  of  the  approach 
of  a  car  when  close  to  him,  and  then  jumped  to  the  other  side 
of  the  plank,  and  the  cars  knocked  the  plank  against  his  ankle 
and  injured  it.  Held,  that  plaintiff  was  guilty  of  contributory  neg- 
ligence, even,  though  the  motorman  did  not  give  any  signal  of  the 
car's  approach. 

Negligence:  jury  question.  Whether  a  motorman  is  guilty  of 
negligence  in  assuming  that  a  laborer  on  the  street,  not  so  near 

2  the  track  as  to  be  in  danger  of  being  struck  by  the  cars,  did  not 
require  a  signal  to  keep  him  from  putting  himself  in  a  place  of 
danger  is  for  the  jury.   A  motorman  of  an  electric  car  is  probably 

3  not  chargeable  with  negligence  in  failing  to  give  any  signal  of  its 
approach  to  a  laborer  on  the  street  who  was  not  so  near  to  the 
track  as  to  be  in  danger  of  being  struck  by  the  car. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T  . 
M.  GiBBRsoN,  Judge. 

Wbdnbsday,  May  27, 1896. 
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Action  at  law  to  recc .  ar  damages  for  a  personal 
injury.  Trial  by  jury.  Verdict  and  judgment  for  the 
plaintiff.    Defendant  appeals. — Reversed. 

Mills  &  Keeler  for  appellant. 
Rickel  &  Crocker  for  appellee. 

RoTHROCK,  C.  J. — The  defendant  owns  and  oper- 
ates an  electric  street  car  line  on  First  avenue  west, 
in  the  city  of  Cedar  Rapids.  On  the  eighth  day  of  July, 
1893,  the  plaintiff  and  one  Fleming  were  in  the  employ 
of  the  city,  in  repairing  and  rebuilding  cross  walks 
upon  its  streets.  The  injury  of  which  plaintiff  com- 
plains occurred  at  the  intersection  of  First  avenue  and 
Second  street,  where  the  plaintiff  and  Fleming  were 
engaged  at  rebuilding  a  cross  walk  on  the  south 
1  side  of  the  railroad  track.    The  walk  was  con- 

structed by  putting  down  cross  bearings  foui 
inches  square,  at  proper  distances,  and  placing  plank 
two  inches  thick  and  twelve  inches  wide  upon  the  cross 
pieces.  While  engaged  at  this  work,  and  after  putting 
the  cross  stringers  in  place,  the  plaintiff  and  Fleming 
took  a  plank  which  was  eighteen  feet  long,  and  of  the 
proper  width  and  thickness,  and  set  it  on  edge  along 
over  the  cross  pieces,  to  ascertain  whether  the  bear- 
ings were  properly  placed,  so  that  the  plank  would 
rest  on  all  of  them  alike.  They  carried  this  plank  up 
from  the  side  of  the  street,  the  plaintiff  being  at  the 
end  of  the  plank  next  to  the  street  car  track.  When  it 
was  put  in  position  on  the  bearings  the  plaintiff  was 
standing  near  the  track,  and,  while  leaning  over  and 
examining  the  bearings,  a  street  car  approached  from 
the  west.  The  end  of  the  plank  was  placed  too  near 
the  ti-ack,  so  that  the  car  came  in  contact  with  the 
end  of  the  plank.  The  plaintiff  was  on  the  west  side 
of  the  plank,  with  his  back  to  the  approaching  car,  and, 
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just  before  the  collision,  he  jumped  over  the  plank,  and 
the  motion  of  the  car  moved  the  plank  so  that  it  struck 
the  plaintiff  and  sprained  his  ankle. 

The  alleged  negligence  upon  which  the  plaintiff 
relied  to  authorize  a  recovery  for  the  injury,  was  that 
the  car  was  run  at  a  dangerous  and  unlawful  rate  of 
speed,  and  without  giving  sufficient  and  proper  warn- 
ing, by  bell,  gong,  or  otherwise,  of  its  approach,  so  as 
to  enable  the  plaintiff  to  take  his  tools  and  materials 
out  of  the  way  of  the  car.  The  court  instructed  the 
jury  that  there  was  no  evidence  that  the  rate  of  speed 
was  so  great  as  to  be  dangerous,  and  that  no  recovery 
could  be  had  for  that  charge  of  negligence.  This 
instruction  was  correct.  The  evidence  shows  without 
dispute  that  the  car  was  moving  slowly.  It  is  urged 
in  behalf  of  appellant  that  the  court  erred  in  refusing 
to  instruct  the  jury  that  the  plaintiff  could  not 
recover  because  of  his  own  negligence.  It  appears 
that  the  plaintiff  was  not  a  novice  in  his  business. 
He  was,  and  had  been  for  some  time,  in  the  regular 
employment  of  the  city,  to  do  the  kind  of  work  in 
which  he  was  then  engaged.  It  was  his  business,  as 
an  employe  of  the  city,  to  repair  sidewalks,  street 
crossings,  bridges,  and  sewer  boxes.  He  owned  a 
horse  and  wage,  which  he  used  in  the  business.  He 
was  familiar  with  the  streets,  and  he  knew  that  cars 
passed  along  First  avenue  at  very  short  intervals. 
We  here  quote  part  of  the  plaintiff's  testimony  in 
the  case:  "I  do  not  know,  if  the  car  comes  rap- 
idly, that  it  makes  any  louder  sound.  I  have  fre- 
quently heard  that  sound  before  the  car  got  within 
some  distance  of  me.  Did  not  hear  the  sound  with 
it.  Do  not  know  whether  any  such  sound  was  made. 
Some  cars  make  a  great  deal  more  noise  than 
others.  Do  not  know  whether  the  whizzing  noise  is 
along  the  wire,  or  the  gearing  under  the  cars.  There 
is  that  noise  which  is  heard  over  the  wire.    I  guess 
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it  is  generally  heard.  I  don't  know  whether  I  noticed 
that  that  day,  or  not.  As  the  car  came  up,  I  Caught 
sight  of  it  before  it  caught  me.  I  think  it  made  a  noise 
or  attracted  my  attention.  Looking  up,  saw  it,  and 
jumped  out  of  the  way.  In  doing  that,  jumped  over 
the  twelve-inch  plank  set  up  on  edge.  It  is  very  true 
that  none  of  the  cars  come  out  as  far  as  eighteen 
inches  to  two  feet  from  the  track,  but  a  man  does  not 
want  to  run  a  risk.  At  least  I  don't.  Do  not  know 
whether  the  car  would  actually  strike  me,  where  I 
stood,  or  not.  I  could  have  taken  a  step  just  to  the 
side,  on  the  same  side  of  the  plank.  I  was  not  helping 
hold  the  plank  up  on  edge.  Fleming  was  holding  it. 
I  stepped  right  over  it,  and  when  T  got  over  it  was 
facing  toward  the  east,  or  southeast,  and,  after  step- 
ping over,  turned  around  and  faced  the  car  that  was 
coming.  Turning  round  in  that  way,  it  brought  my 
left  ankle,  nearest  to  the  plank,  and  after  I  got  in  that 
position  it  was  that  this  car  struck  the  end  of  this 
plank,  and  whirled  it  around  against  my  ankle.  Could 
not  tell  whether  the  plank,  when  it  struck,  was  on 
edge,  or  not.  Did  not  notice  that."  He  further 
stated  that,  "if  it  [the  plank]  had  been  moved  back 
from  the  rail  a  few  inches  more,  it  would  have  been 
out  of  reach  of  the  cars,  and  would  not  have  been 
struck."  It  is  a  little  difficult  to  understand  how  the 
jury,  with  this  uncontradicted  evidence  before  it, 
found  that  the  plaintiff  was  free  from  negligence.  He 
was  at  or  near  the  end  of  the  plank  next  to  the  rail- 
road track,  and  allowed  the  end  of  it  to  be  placed  so 
near  to  the  track  that  it  came  in  contact  with  the  car. 
And,  with  his  hearing  unimpaired,  he  testified  he  did  not 
know  whether  he  noticed  the  whizzing  noise  made  by 
the  car  or  not.  It  has  many  times  been  held  that  it 
is  the  duty  of  persons  so  situated  to  hear  an  approach- 
ing car. 


630  Eddy  v.  Mariok  City  Railway  Co.        [98  lowf 

II.  But,  i^  it  should  be  held  that  there  was  evi- 
dence that  the  plaintiff  exercised  proper  care  to  avoid 
the  injury,  the  judgment  must  be  reversed  upon 
another  ground.  There  was  a  conflict  in  the  evi- 
dence as  to  whether  the  motorman  sounded  the  gong 

on  the  car,  or  made  any  other  signal  of  its 
2         approach.    The  court  instructed  the  jury  on 

this  subject  as  follows:  "(6)  By  the  allegations 
of  the  petition,  plaintiff  claims  that  the  defendant,  by 
its  employes,  was  guilty  of  negligence  in  the  opera- 
tion of  its  car,  in  the  following  particulars:  First,  in 
operating  said  car  at  a  high  and  dangerous  rate  of 
speed;  second,  by  failing  to  give  sufficient,  necessary 
and  proper  warnings,  by  gong  or  otherwise,  of  the 
approach  of  said  car.  It  is  established,  by  the  undis- 
puted evidence,  that  on  July  8,  1893,  the  defendant 
was  operating  a  street  railway  along  said  First  avenue, 
west,  and  across  said  Second  street,  west,  in  the  city 
of  Cedar  Rapids,  by  electricity;  that  the  plaintiff  was 
in  the  employ  of  the  city  of  Cedar  Rapids,  and 
engaged  in  laying  cross  walk  for  said  city  at  the  cross- 
ing of  said  avenue  and  street,  and  near  to  the  defend- 
ant's street  railway  line.  There  is  no  evidence  to 
sustain  the  allegations  made  in  plaintiff's  petition 
that  defendant,  by  its  employes,  was  negligent  in  the 
first  particular,  viz:  in  operating  its  car  at  a  high 
and  dangerous  rate  of  speed,  and  you  cannot  find 
the  defendant  negligent  in  that  particular.  But 
if,  in  addition  to  the  facts  which  you  are  instructed, 
are  established  by  the  undisputed  evidence,  you 
further  find,  from  a  preponderance  of  the  evi- 
dence, that  defendant,  by  its  employe  in  charge  of 
said  car,  approached  said  crossing  where  plaintiff  was 
at  work,  without  ringing  the  gong,  or  making  other 
signal  of  its  approach,  and  also  find  that  defendant's 
said  employe,  under  all  the  circumstances  surrounding 
him,  in  so  failing  to  sound  the  gong,  or  give  other 
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warning  of  the  approach  of  said  car,  did  not  exercise 
ordinary  and  reasonable  care,  you  will  be  wananted 
in  finding  that  defendant  was  negligent;  and  if  you 
find  that,  by  reason  of  such  act  of  negligence, 
plaintiff  sustained  injury,  without  any  negligence  on 
his  part,  which  directly  contributed  to  said  injury, 
then  you  will  find  for  the  plaintiff."  There  is  no 
ground  upon  which  this  instruction  can  be  sustained. 
It  was  a  question  of  fact  for  the  jury  to  determine, 
whether,  under  all  the  evidence,  the  motorman  was 

negligent  in  not  giving  the  signal,  if  it  was 
3         found  he  failed  to  do  so.    We  incline  to  think 

he  was  not  chargeable  with  negligence  in 
assuming  that  a  laborer  on  the  street,  who  was  not  so 
near  to  the  track  as  to  be  in  danger  of  being  struck  by 
the  car,  would  require  a  signal  to  keep  him  from  put- 
ting himself  in  a  place  of  danger.  The  judgment  of 
the  superior  court  is  reversed. 


The  Iowa  State  National  Bane  op  Sioux  City,  Iowa, 
Appellant,  v.  Stewart  Taylor,  et  al. 

Mortgaipes  after  aoquirbd  propbkty.  A  chattel  mortgage  upon 
cattle  described  as  owned  by  the  mortgagor  at  the  time  the  mort- 

1  gage  was  given,  and  as  being  on  a  certain  farm,  does  not  cover 
cattle  acquired  by  the  mortgagor  two  months  afterwards,  as 

3  against  a  subsequent  bona  fide  mortgagee. 

DssoRiPTiON.    The  validity  of  a  mortgage  on  cattle  on  a  given  farm, 
6    is  not  affected  as  to  those  actually  on  said  farms  by  the  fact  that 
it  purports  to  include  more  cattle  than  there  are  there. 

Change  ef  Possetsien:    evidenos.    The  fact  that  a  servant  of  an 

2  owner  holds  possession  of  chattels,  for  a  third  person,  after  being 

4  told  by  the  latter  that  he  has  taken  possession  of  the  chattels,  is, 
there  being  no  apparent  change  of  possession,  insufficient  as 
against  a  subsequent  bona  fide  mortgagee. 

Principal  and  Agent:  ratepioation.  That  a  principal  negotiated  a 
chattel  mortgage  upon  cattle  executed  by  the  business  manager 
of  his  farm,  the  mortgage  also  reciting  that  they  were  to  be  so 
kept  thereon  for  a  cer  tain  length  of  time,  it  not  appearing  that  the 
agent  owned  any  cattle,  constitutes  a  ratification  of  the  mortgage. 
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Appeal  from  Monona  District  Coufi. — Hon.  Soott  M. 
Ladd,  Judge. 

Thursday,  May  28,  1896. 

Action  at  law  to  recover  the  possession  of  specific 
personal  property.  There  was  a  trial  by  the  court, 
without  a  jury,  and  a  judgment  for  the  defendants. 
The  plaintiff  appeals.— J.^rmerf. 

Swan,  Lawrence  &  Swan  and  McMillan  &  Kindall 
for  appellant. 

Stewart  Taylor  and  George  A.  Oliver  for  appellees. 

Robinson,  J. — The  plaintiff  claims  the  ownership 
and  right  of  possession  of  one  hundred  three-year-old 
steers,  which  constitute  the  property  in  controversy, 
by  virtue  of  a  chattel  mortgage,  executed  on  the 
fourth  day  of  February,  1893,  by  E.  M.  Donaldson,  to 
secure  the  payment  of  a  promissory  note  for  the  sum 
of  five  thousand  dollars.  The  defendants  deny  that 
the  plaintiff  has  any  interest  in,  or  right  to  possess 
the  property,  and  the  defendant,  Taylor,  disclaims  any 
personal  interest  in  it.  When  this  action  was  com- 
menced, he  was  in  charge  of  the  property,  as  the  agent 
of  his  co-defendant,  the  American  National  Bank  of 
Kansas  City,  Mo.  That  bank  claims  title  and  the 
right  to  possess  the  property,  under  a  chattel  mort- 
gage, executed  on  the  tenth  day  of  May,  1893,  by 
Thomas  J.  Zook,  to  secure  the  payment  of  a  promis- 
soiy  note,  for  the  sum  of  eight  thousand  five  hundred 
dollars,  held  by  the  bank.  The  value  of  the  steers  is 
admitted  to  be  three  thousand  dollars.  They  were 
ta*ken  by  the  plaintiff,  under  its  writ  of  replevin,  and 
sold.  The  district  court  found  that  the  defendant 
ba$Lk  was  entitled  to  the  possession  of  the  steers,  and 
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rendered  judgment  in  its  favor,  and  against  the  plaint- 
iff and  the  sureties,  on  its  replevin  bond,  for  three 
thousand,  two  hundred  and  fifty-nine  dollars  and  fifty 
cents  and  costs. 

The  district  court  was  authorized  to  find  that  the 
evidence  established  the  following  facts:  The  descrip- 
tion of  property  contained  in  the  mortgage  to  the 
plaintiff  was  as  follows:  "(1)  ^^^  hundred  thirty 
(130  head  of  fattening  hogs;  (2)  five  thousand  (5,000) 
bushels  of  com;  (3)  one  hundred  (100)  head  of  three- 
year-old  steers.  Said  property  to  be  kept  on  what  is 
known  as  the  *Beck  Farm,'  belonging  to  the  second 
party,  situated  near  Onawa,  Iowa.  The  steers  to  be 
kept  on  full  feed  on  corn  and  grass.  All  of  said  prop- 
erty being  now  kept,  as  above  stated,  near  Onawa, 
Iowa."  The  mortgage  also  contained  the  following: 
"And  said  party  of  the  first  part,  for  the  purpose  of 
obtaining  credit  with,  and  obtaining  such  money  or 
n^oneys  from,  the  party  of  the  second  part,  as  has  now 
been  or  may  hereafter  be  given,  advanced,  loaned,  or 
supplied,  under  and  upon  the  faith  and  security  of 
these  presents,  and  the  provisions  and  statements 
herein  contained,  do  solemnly  swear  that  all  of  the 
property  herein  described  belongs  to  and  is  the  unqual- 
ified, absolute  property  of  said  party  of  the 
1  first  part."  At  the  time  the  mortgage  was 
given,  Donaldson  did  not  have  any  steers 
on  the  Beck  farm,  and  it  is  not  shown  that 
he  owned  any.  On  the  first  day  of  the  next 
April  he  entered  into  an  agreement  in  writing 
with  Engle  &  Mustard,  by  which  they  agreed  to 
sell  him  between  three  hundred  and  four  hundred 
steers  at  specified  prices  per  pound,  to  be  taken 
to  Onawa  between  the  fifth  and  twelfth  days  of  May. 
Five  hundred  dollars  of  the  price  were  paid  at  the 
time  the  agreement  was  signed,  and  tbe  remainder 
was  to  be  paid  when  the  steers  should  be  delivered. 
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On  the  twelfth  day  of  May  the  steers  had  not  been 
delivered,  and  Donaldson  was  not  present  to  receive 
them;  but  Zook  appeared  and  made  some  arrange- 
ment under  which  they  were  delivered.  Whether  the 
delivery  was  made  for  Donaldson  under  his  contract, 
or  under  a  new  contract  by  which  Zook  became  the 
purchaser,  is  a  matter  of  some  dispute.  From  Febru- 
ary to  July,  1893,  Zook  was  manager  of  one  or  more 
of  Donaldson's  farms,  and  purchased  and  sold  cattle 
for  him.  Zook  was  also  in  the  employment  of  the 
Campbell  Commission  Company.  On  the  twelfth  day 
of  May  he  told  Engle  &  Mustard  that  Donaldson  was  in 
Arkansas,  and  wished  the  cattle  held  for  a  few  days. 
Between  the  twelfth  and  seventeenth  days  of  May, 
Zook  drew  drafts  on  the  Union  Trust  Company  for 
sums  which  amounted  to  three  thousand  dollars,  and 
which  were  paid.  On  the  sixteenth,  one  hundred 
steers  were  driven  to  a  place  in  Monona  county  which 
is  known  as  the  "Yeoman  Farm."  On  the  seventeenth, 
two  hundred  and  fifty-six  head  were  shipped  to  Omaha, 
consigned  to  Engle  &  Mustard.  A  draft  for  the  balance 
due  for  all  of  the  cattle,  amounting  to  about  ten  thou- 
sand dollars,  was  drawn  by  Zook  on  the  Campbell  Com- 
mission Company,  and  given  to  Engle  &  Mustard,  on 
their  agreement  to  deliver  to  him  the  cattle  shipped 
to  Omaha,  when  the  draft  should  be  paid.  It  was 
paid,  and  the  cattle  were  delivered  to  him  according 
to  the  agreement.  The  one  hundred  steers  which 
were  sent  to  the  Yeoman  farm,  remained  there  until 
about  the  first  of  July,  when  they  were  driven  to  the 

Beck  farm.  At  that  time  the  farm  last  named, 
2         was  owned  by  Donaldson.    On  the  fifth  day  of 

July,  attorneys  for  the  plaintiff  visited  the 
Beck  farm,  and  told  McNear,  the  man  in  charge  of  it, 
that  they  had  taken  possession  of  the  cattle  in  question, 
under  the  plaintiff's  mortgage,  and  McNear  agreed  to 
hold  them  for  the  plaintiff.    The  attorneys  did  not  see 
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the  cattle,  and  did  not  take  actual  possession  of  them. 
McNear  left  the  farm  a  few  days  later,  without  the 
knowledge  of  the  plaintiff,  but  told  his  brother,  who 
succeeded  him,  that  the  cattle  were  to  be  held  for  the 
plaintiff.    On  the  second  day  of  August,  the  defendant 
Taylor,  went  to  the  Beck  farm,  took  possession  of  the 
cattle  in  controversy,  under  the    mortgage  to  the 
defendant  bank,  and  drove  them  to  Onawa.     They 
were  there  taken  by  the  plaintiff,  on  the  next  day,  by 
virtue  of  the  writ  of  replevin  issued  in  this  action,  as 
already  stated.    The  note  and  mortgage,  under  which 
the  defendant  bank  claims,  were  made  to  the  Union 
Trust   Company,    and   the   description    of  property 
contained  in  the  mortgage  was  as  follows:    "Two 
hundred    twenty-five    (225)    head    of   coming  three 
and    four-year   old   steers,    said   steers   being   now 
on    section    23-82-45,    W.    5th    P.    M.,    and    sec- 
*  tion  19-82-44,  W.  5th  P.  M.,  and  to  remain  on  above 
land  until  July  1st,  1893,  and  then  to  be  kept  on  the 
N.  E.  i  and  S.  i  9-83-46,  W.  5th  P.  M.,  until  the  above 
debt  is  discharged."    The  land  first  described,  except 
a  part  of  section  19,  is  included  in  the  Yeoman  farm, 
and  that  last  described  is  included  in  the  Beck  farm. 
Donaldson  was  secretary  of  the  Union  Trust  Company. 
On  the  twelfth  day  of  May  he  appeared  at  the  place  of 
business  of  the  American  National  Bank,  in  Kansas 
City,  Mo.,  with  the  note  and  mortgage  given  to  the 
Union  Trust  Company,  and  delivered  them  to  the. 
bank,  to  be  held  as  collateral  security  for  drafts  drawn 
by  the  Union  Trust  Company  which  it  had  taken. 
The  trust  company,  at  that  time,  had  an  oflBce  in  Kan- 
sas City.    Only  a  part  of  the  drafts  so  taken  have 
been  paid,  and  the  amount  remaining  due  is  much  in 
excess  of  the  value  of  the  property  in  controversy. 

It  does  not  appear  that  the  defendant  bank  had 
any  knowledge  of  the  claim  of  the  plaintiff,  when  it 
received  the  note  and  mortgage  of  Zook  from  Donaldson. 
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The    mortgage    under   which   the   plaintiff   claims, 

was  not  recorded  until  the  fifth  day  of  July,  1893,  long 

after  the  rights  of  the  defendant  bank  accrued. 

3  The  mortgage  to  the  plaintiff  does  not  contain 
any  provision  making  it  cover  property  acquired 

after  the  date  of  its  execution.  The  property  mort- 
gaged is  described  in  express  terms  as  being  on  the 
Beck  farm,  and  owned  by  the  mortgagor  at  the  time 
the  mortgage  was  given.  It  is  the  general  rule  that 
"a  chattel  mortgage  will  not  be  deemed  to  cover  after- 
acquired  property  unless  the  intention  that  it  should, 
is  clearly  expressed."  Lormer  v,  Allyn,  64  Iowa,  726 
(21  N.  W.  Rep.  149);  1  Cobbey,  Chat.  Mortg.  section 
356;  Jones,  Chat.  Mortg.  section  160  et  seq.  See,  also, 
Phillips  V.  Both,  58  Iowa,  499  (12  N.  W.  Rep.  481); 
McArthur  v.  Garman,  71  Iowa,  34  (32  N.  W.  Rep.  14). 
As  the  mortgage  to  the  plaintiff  was  given  nearly  two 
months  before  the  mortgagor  had  acquired  any  inter- 
est in  the  steers,  it  did  not  include  them.  It  may  be 
that,  if  it  was  intended  to  have  that  effect,  a  court  of 
equity  would  grant  relief  in  a  proper  case;  but  in  this 
action  the  rights  of  the  plaintiff  were  limited  by  the 
terms  of  its  mortgage.    No  attempt  to  correct 

4  it  was  made.    It  said  the  plaintiff  was  in  actual 
possession  of  the  steers  when  the  defendants 

took  them,  but  the  district  court  was  authorized  to 
find  that  the  possession  taken  was,  at  most,  construc- 
tive, and  not  actual.  The  McNears,  who,  it  is  claimed, 
held  possession  for  the  plaintiff  after  the  fifth  day  of 
July,  1893,  were  in  the  employment  of  Donaldson, 
and  there  was  no  apparent  change  in  the  possession. 
That  was  insufficient,  as  against  the  defendants. 
Boothby  v.  Brown,  40  Iowa,  104;  Sutton  v,  Ballou, 
46  Iowa,  517;  McKay  v,  Clapp^  47  Iowa,  418; 
Smith  V.  Champnei/,  50  Iowa,  174;  Nuckolls  v. 
Pence,  52  Iowa,  581  (3  N.  W.  Rep.  631);  Jones,  Chat. 
Mortg.  sections    181-183,  185-187;    1  Cobbey,  Chat. 
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Mortg.  section  497.  There  was  evidence  from  which 
the  district  court  might  have  found  that  Zook  became 
the  purchaser  of  the  cattle,  and  we  should  not  feel 
authorized  to  disturb  a  finding  to  that  effect  for  lack 
of  evidence  to  support  it.  We  are  inclined  to  think, 
however,  that  Zook  acted  throughout,  for,  and  in  the 
interest  of  Donaldson,  and  that  the  latter  owned  the 
steers,  but,  if  he  did,  the  mortgage  held  by  the  defend- 
ant bank  should  be  sustained,  for  the  reason  that  it 
was  evidently  given  with  the  knowledge  and 

5  assent  of  Donaldson.    Zook  was  his  business 
manager,  intrusted  with  the  care  of  his  farms, 

and  with  power  to  buy  and  sell  cattle  for  him.  The 
mortgage  recited  that  the  mortgaged  steers  were  to 
be  kept,  after  July  1,  1893,  on  a  farm  owned  by  him. 
It  does  not  appear  that  Zook  owned  any  cattle,  nor 
that  he  transacted  business  in  his  own  name,  unless 
he  did  so  when  the  sale  by  Engle  &  Mustard  was  con- 
summated. The  mortgage  to  the  Union  Trust  Com- 
pany was  negotiated,  by  Donaldson,  at  Kansas 
City,  two  days  after  it  was  given.  The  conclusion, 
from  all  the  facts  in  evidence,  is  irresistible 
that,  if  Zook  did  not  own  the  steers,  Donald- 
son knew  that  the  mortgage  was  on  his  own 
property,  and  that  he  ratified  and  approved  what 
Zook  had  done,  by  negotiating  the  note  and  mortgage 
with  knowledge  of  the  facts.  The  mortgage  was  cer- 
tainly effectual,  as  against  both  Zook  and  Donaldson, 
to  vest  in  the  defendant  bank  all  the  rights  which 
either  or  both  had  to  give.  The  mortgage  recites  that  it 
is  on  the  two  hundred  and  twenty-five  steers,  instead  of 
one  hundred,  and  they  were  described  as  being 

6  on  the  Yeoman  farm  when  the  mortgage  was 
given.    The  fact  that  the  mortgage  purported 

to  include  more  cattle  than  there  were  on  the  farm 
did  not  affect  its  validity  with  respect  to  those  which 
were  actually  placed  there.    Kenyon  v.  Tramel^  71 
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Iowa,  693  (28  N.  W.  Rep.  37).  Nor  do  we  think  its 
validity  was  affected  by  the  error  in  describing  the 
place  where  the  cattle  were  kept.  Donaldson  had 
contracted  for  them,  and  they  were  in  fact  placed  on 
the  Yeoman  farm,  where  they  were  required  to  be 
kept  until  July,  within  a  week  after  the  mortgage 
was  executed,  and  they  were  on  the  Beck  farm,  where 
they  were  required  to  be  kept,  after  the  first  of  July, 
when  the  plaintiff  claims  to  have  taken  possession  of 
them.  No  prejudice  to  it  could  have  resulted  from 
the  error.  The  plaintiff  must  rely  upon  its  own  title, 
not  upon  a  lack  of  title  in  the  defendants;  and  it  has 
failed  to  show  any  right  to  recover.  The  defendants 
were  in  the  actual  possession  of  the  cattle  when  this 
action  was  commenced,  and  the  district  court  was 
authorized  to  find  that  they  rightfully  held  them, 
under  a  mortgage  which  was  executed  for  suflScient 
consideration,  and  gave  to  them  the  right  of  possession. 
II.  The  plaintiff  attempted  to  show,  by  a*witness 
named  Eldridge,  what  he  heard  Zook  say  with  refer- 
ence to  the  note  and  mortgage  he  had  given;  but  the 
court  sustained  objections  to  the  testimony,  and  of 
that  ruling  the  plaintiff  complains.  Zook  was  not  a 
party  to  the  action,  no  reason  is  shown  for  not  taking 
his  testimony  in  one  of  the  methods  provided  by  the 
statute,  and  no  fac^s  appear  to  make  his  declarations 
competent  evidence.  We  do  not  think  there  was  any 
error  in  the  ruling.  The  judgment  of  the  district 
court  seems  to  be  right,  and  it  is  affirmed. 
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J.  D.  Edbiundson  v.  The  Independent  School  District  ^^^  ^^ 
OF  Jackson,  The  Independent  School  District  nsa  srej 
OF  Allison,  in  Lyon  County,  Iowa,  and  School 
Boards  of  said  Independent  Districts,  et  al.^ 
Appellants. 

Constitotlonal  Law:    municipal  debt.    The  obtaining  of  a  Judg- 
3    ment  against  a  school  district,  is  not  the  creation  of  a  debt  against 
it,  within  Constitution,  article  11,  section  3,  fixing  its  limit  of 
indebtedness. 

Collateral  Attack:    judgment  on  mtjnioipal  debt.    A  judgment 
1    against  a  school  district  cannot  be  collaterally  attacked  on  the 

3  ground  that  the  debt  upon  which  the  judgment  was  rendered  was 
in  excess  of  the  constitutional  limitation,  as  such  excess  was  a 
matter  of  defense,  which  should  have  been  interposed  in  the  suit 
in  which  the  judgment  was  obtained. 

Same:    Fraud.    A  judgment  against  a  school  district,  obtained  with- 

1  out  fraud,  cannot  be  collaterally  impeached  in  a  proceeding  by 

2  mandamus,  to  compel  the  levy  of  a  tax  to  raise  the  same,  on  the 

4  ground  that  an  affirmance  thereof,  on  appeal,  was  obtained  col- 
lusively,  especially  where  no  steps  were  taken  until  more  than 
nine  years  after  the  alleged  collusion  was  discovered.  The  remedy 
was  by  timely  proceeding  to  set  aside  the  order  of  affirmance. 

Appeal  from  Lyon  District  Court. — Hon.  John  F.  Ou- 
ter, Judge. 

Friday,  May  29,  1896. 

Action  of  mandamus  to  compel  the  defendants, 
as  oflBcers  of  the  school  districts  named,  to  levy  a  tax 
to  satisfy  a  judgment  in  favor  of  plaintiff  against  the 
independent  school  districts  of  Riverside,  rendered  on 
the  fourth  day  of  August,  1885.  The  defendants 
pleaded  that  plaintiff's  judgment  was  obtained  by 
fraud  and  collusion  with  the  ofl5cers  of  the  school  dis- 
trict, and  that  it  is  in  excess  of  the  constitutional  limit 
of  indebtedness  which  municipal  corporations  may 
incur.    The  case  was  tried  to  the  court,  resulting  in  a 
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judgment  and  order  for  plaintiff  as  prayed.    Defend- 
ants appeal. — Affirmed. 

McMillan  &  Dunlap  for  appellants. 

E.  C.  Roach  for  appellee. 

• 

Dbemer,  J. — In  the  spring  of  the  year  1872,  the 
independent  district  of  Riverside,  in  Lyon  county,  was 
organized  as  a  school  district  and  continued  as  such 
until  the  spring  of  1885,  when  the  independent  school 
district  of  Allison  and  the  independent  school  district 
of  Jackson  were  carved  out  of  the  territory  thereto- 
fore known  as  the  Riverside  district.  The  affairs  of 
the  school  district  of  Riverside  were  very  corruptly, 
extravagantly,  and  perniciously  managed.  At  the 
time  plaintiff  recovered  the  judgment  hereinafter 
referred  to,  the  assessed  valuation  of  all  the  property 
within  the  district  was  eighty-four  thousand  two  hun- 
dred and  ninety-eight  dollars,  and  the  amount  of  the 
outstanding  indebtedness  against  it  was  fifty  thousand 
dollars.  The  largest  amount  of  indebtedness  it  could 
legally  incur  under  the  constitutional  limitation  wa? 
four  thousand  two  hundred  and  fourteen  dollars.  In 
the  year  18S2,  and  for  some  time  prior  thereto,  one 
Skartvedt  was  the  owner  of  certain  real  estate 
situate  within  the  school  district  of  Riverside. 
Taxes  were  levied  and  assessed  against  the  prop- 
erty, which  he  neglected  and  refused  to  pay,  and  his 
land  was  sold  for  taxes.  Miller  and  Thompson,  and 
plaintiff,  Edmundson,  purchased  the  land  at  tax  sale, 
and  at  or  about  the  time  of  the  expiration  of  the 
period  of  redemption  were  proceeding  to  obtain  a 
treasurer's  deed  for  the  land.  Skartvedt  thereupon 
brought  suit  against  the  school  district,  the  purchas- 
ers at  the  tax  sale,  the  county  of  Lyon,  and  the  then 
treasurer  thereof,  to  enjoin  and  restrain  the  execution 
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of  the  tax  deed.  Edmundson,  and  Miller,  and  Thomp- 
son appeared  and  filed  an  answer  and  cross-bill 
against  their  co-defendant,  the  school  district.  The 
suit  was  based  upon  the  claim  that  the  taxes  were 
excessive  and  illegal,  and  that  they  were  levied  to  pay 
a  debt  in  excess  of  the  constitutional  limitation  of  five 
per  cent,  on  the  assessed  valuation  of  the  property 
within  the  district.  The  independent  district  aflBrmea 
the  validity  of  the  tax  and  of  the  indebtedness.  The 
defendant,  Edmundson,  also  aflBrmed  the  validity  of 
the  tax  and  of  the  indebtedness,  and  asked  to  have  the 
amount  he  paid  at  tax  sale  made  a  lien  upon  the  land. 
He  further  pleaded  that  the  indebtedness  for  which 
the  levies  were  made,  was  in  the  form  of  negotiable 
bonds,  which  were  in  the  hands  of  innocent  purchas- 
ers. In  his  cross-bill  against  the  school  district,  he 
pleaded  the  sale  of  the  land  to  him  under  levies  made 
by  the  district,  the  payment  of  large  sums  by  him  at 
the  sales,  and  prayed  that,  in  the  event  it  should  be 
held  the  taxes  were  not  a  lien  upon  the  Skartvedt 
land,  he  should  have  judgment  against  the  inde- 
pendent district  for  all  sums  which  were  held  to  be 
illegal,  and  not  a  lien  upon  the  land,  as  for  money 
had  and  received.  The  independent  district,  in  ite 
answer  to  the  cross-bill,  denied  all  liability  to 
Edmundson.  It  will  thus  be  seen  that  the  validity 
of  the  tax  assessed  against  the  land  of  Skartvedt  was 
in  issue  between  all  the  parties.  Upon  a  trial  of  the 
case  upon  the  issues  thus  joined,  the  court  found  that 
the  taxes  were  not  a  lien  upon  the  land,  and  enjoined 
and  restrained  the  collection  thereof.  It  also 
granted  the  injunction  against  the  treasurer  of  the 
county,  and  gave  Edmundson  a  judgment  for  the 
sums  he  paid  at  the  tax  sales,  amounting  in  all  to  the 
sum  of  two  hundred  and  twenty  dollars  and  eighteen 
cents.  This  judgment  and  dercee  was  rendered  on 
the  fourteenth  day  of  August,  1885.  The  case  at  bar 
Vol.  98  la— 41 
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is  an  action  of  mandamus  to  compel  the  oflBcers  of  the 
two  school  districts  named  to  levy  and  collect  a  tax 
for  the  satisfaction  of  the  judgment  obtained  by 
Edmundson  in  the  prior  proceedings.  The  defendants' 
answer  to  the  petition  filed  in  this  case  pleaded  that 
plaintiff's  judgment  was  obtained  through  fraud  and 
collusion  with  the  board  of  directors  of  the  Riverside 
district;  and  they  further  pleaded  that  the  judgment 
was  rendered  in  violation  of  law  and  the  constitution 
of  the  ^tate,  which  was  well  known  to  the  plaintiff 
and  the  oflBcers  of  the  school  district,  but  that  they 
wrongfully  and  fraudulently  entered  into  a  collusive 
agreement  by  which  all  knowledge  thereof  was  kept 
from  this  court,  to  which  an  appeal  of  the  original 
case  was  taken,  for  the  purpose  of  evading  the  consti- 
tution and  the  laws  of  the  state;  and  that  in  pursu- 
ance of  said  fraudulent  agreement  the  appeal  of  the 
school  district  taken  in  the  original  case  was  dis- 
missed. The  case  went  to  trial  on  these  issues  with 
the  result  already  stated. 

The  following  stipulations  and  agreements  were 
entered  into,  between  the  parties,  at  the  commence- 
ment of  the  trial  in  the  lower  court:  "It  is  admitted 
of  record,  that  the  independent  dictrict  of  Jackson, 
and  the  independent  district  of  Allison,  now  compose 
the  territory  formerly  composing  the  old  independent 
district  of  Riverside,  the  defendant  in  the  judgment 
of  J.  D.  Edmundson,  against  the  independent  district 
of  Riverside.  It  is  admitted  that  the  independent  dis- 
trict of  Allison,  and  the  independent  district  of  Jack- 
son, were  organized  in  the  spring  of  1885,  out  of  the 
old  independent  district  of  Riverside.  It  is  agreed 
as  part  of  the  testimony  in  said  case,  that  if  any 
indebtedness  of  the  old  independent  district  of  River- 
side exists,  for  which  the  defendant  districts  herein  are 
liable,  the  said  independent  district  of  Allison  is  liable 
for  two-thirds  thereof,  and  the  independent  district  of 
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Jackson  one-third  thereof."  Now,  while  the  defend- 
ants in  this  case  have  pleaded  that  the  judgment  pro- 
cured by  plaintiff  in  the  original  case  was  obtained  by 
fraud  and  collusion,  yet  the  evidence  does  not  bear 
out  their  plea,  and  it  is  not  relied  upon  here.  It 
appears,  however,  that  an  appeal  was  taken  from  the 
original  judgment  and  decree,  to  this  court,  and  that 
this  appeal  was  dismissed,  on  motion  of  the  plaintiff 
therein,  on  the  eleventh  day  of  January,  1887.  The 
real  contention  is  that  plaintiff  herein,  and  the  ofl5cers 
of  the  school  district  of  Riverside,  conspired  and  col- 
luded together  to  secure  the  dismissal  of  the  appeal, 
and  that  the  appeal  was  dismissed,  and  the  judgment 
aflSrmed,  because  of  their  corrupt  agreement. 

There  are  but  two  questions  of  law  presented  by 
counsel  on  this  appeal.  The  first  is,  can  plaintiff's 
judgment  be  impeached  in  this  proceeding  by  reason 

of  the  alleged  fraud  in  procuring  the  affirmance 
1         of  the  decree  in  this  court?    And  the  second  is, 

can  the  judgment  be  impeached  because  of  the 
fact  that  at  the  time  it  was  obtained  the  school  dis- 
trict was  in  debt  largely  in  excess  of  the  constitu- 
tional limit?  A  third  question  in  this  case  is  one  of 
fact,  and  it  relates  to  the  sufficiency  of  the  evidence 
to  establish  the  alleged  fraud  and  collusion.  We  have 
seen  that  there  is  no  claim  that  the  original  judgment 
and  decree  was  obtained  through  fraud.  There  seems 
to  have  been  a  determined  and  vigorous  contest  over 
the  questions  presented,  which  finally  resulted  in 
the  judgment  and  decree  referred  to.  The  attor- 
neys for  the  school  district  almost  immediately 
gave  notice  of  appeal.  Some  time  after  the  appeal 
was  taken,  a  motion  to  dismiss  was  filed  by  Skart- 
vedt.  This  motion  was  sustained.  Within  five 
or  six  weeks  after  the  ruling  on  this  motion,  the 
attorneys  for  the  school  district  learned  of  the 
affirmance,  and   they   thereupon   filed  a  motion  to 
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set  aside  the  order.  This  motion  was  also  sus- 
tained, and  they  were  given  leave  to  file  an  abstract. 
Appellants  did  not  then  file  their  abstract,  and  appel- 
lee (Skartvedt)  again  moved  to  dismiss  the  appeal, 
and  his  second  motion  was  sustained.  As  we  under- 
stand it,  this  motion  was  sustained  on  the  theory 
that  the  appeal  was  not  authorized  by  the  oflBcers  of 
the  school  district.  Within  a  few  weeks  after  the 
final  order  was  made,  appellants'  counsel  received 
notice  thereof,  and  they  thereupon  consulted  with  the 
oflBcers  of  the  school  district,  and  learned  that  they 
did  not  desire  to  prosecute  the  appeal.  Aiter  receiv- 
ing this  information,  they  made  no  further  efforts  to 
reinstate  the  case.  There  is  no  evidence  whatever 
that  Edmundson  had  anything  to  do  with  the  proceed- 
ings in  this  court.  On  the  contrary,  it  aJBBrmatively 
appears  that  neither  he  nor  his  attorney  had  anything 
to  do  with  procuring  the  aflBrmance  of  the  judgment. 
It  was  aflSrmed  before  either  of  them  knew  that  any 
steps  were  being  taken  in  that  direction.  The  pro- 
ceedings were  all  had  without  reference  to  Edmundson 
or  his  attorney.  It  seems  to  us  quite  clear  that  there 
i«*not  suflBcient  evidence  of  fraud  or  collusion  to  jus- 
tify a  court  in  setting  aside  the  order  of  aflBrmance. 
But  if  it  should  be  conceded  that  the  evidence  is  suflB- 
cient, it  does  not  follow  that  this  defense  is  available 
in  this  case. 

Both  the  district  and  this  court  had  jurisdic- 
tion of  the  parties  and  the  subject-matter.  The 
aflBrmance  of  the  judgment,  even  if  had  by  reason 
of  collusion  between  the  parties,  would  not  be  void, 

unless  made  to  avoid  the  constitutional  provis- 
2         ion.     Sj^ch  fact,  if  established,  would  be  good 

ground  for  timely  proceedings  in  this  court  to 
set  the  order  of  aflBrmance  aside,  but  would  not  justify 
a  collateral  attack  upon  the  judgment.  Moreover,  if 
it  did  not  afford  ground  for  relief,  the  appellants  were 
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required  to  act  with  reasonable  promptness.  They 
could  not  sit  idly  by  and  wait  for  years,  and  until  the 
plaintiff  attempted  to  enforce  his  judgment,  and  then 
come  in  and  ask  that  it  be  set  aside.  It  is  a  time- 
honored  and  salutary  rule  that  when  one  is  defrauded 
by  the  conduct  or  act  of  another,  he  must,  within  -a 
reasonable  time  after  the  discovery  of  the  fraud,  pro- 
ceed to  have  the  matter  corrected.  If  he  does  not  do 
so,  he  is  held  to  have  acquiesced  therein.  In  this  case 
the  defendants  and  the  districts  which  they  represent 
knew  of  the  alleged  fraud  within  a  few  weeks  after  it 
was  consummated,  and  yet  took  no  steps  to  correct 
the  results  obtained  by  the  fraud  until  more  than  nine 
years  after  it  was  consummated.  And  when  they  do 
act  they  attempt  to  accomplish  it  in  a  collateral  pro- 
ceeding by  interposing  a  defense  to  the  enforcement 
of  the  judgment.  As  we  have  already  said,  the  judg- 
ment was  in  no  event  void.  At  most,  it  was  simply 
voidable;  and  it  is  elementary  that  such  a  judgment 
cannot  be  collaterally  attacked.  The  case  of  Inde- 
pendent  District  of  Rock  Rapids  v.  Miller^  92  Iowa,  676 
(61  N.  W.  Rep.  376),  is  in  some  respects  much  like  the 
case  at  bar.  Miller  and  Thompson,  the  defendants  in 
that  case,  are  the  Miller  and  Thompson  referred  to  in 
the  earlier  part  of  this  opinion. 

II.  It  is  contended,  that  the  judgment  in  favor 
of  Edmundson  is  void,  because  it  creates  an  indebted- 
ness against  the  school  district  in  excess  of  the  limita- 
tion fixed  by  the  constitution  (section  3,  article  11) 

upon  the  indebtedness  of  municipal  and  political 
3         corporations.    This  contention  is  based  upon  the 

thought,  that  the  obtaining  of  the  judgment 
was  the  creation  of  the  debt.  Manifestly,  this  is  not 
true.  The  judgment  is  simply  evidence — conclusive 
evidence — of  a  pre-existing  debt,  which  had  been 
created  prior  to  the  time  the  court  rendering  it  was 
called  upon  to  act.    If  the  indebtedness,  which  had 
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previously  been  created,  was  in  excess  of  the  consti- 
tutional limit,  this  was  a  matter  which  the  defendants 
should  have  pleaded  in  defense  to  the  action  brought 
to  recover  the  amount  due.  The  constitutional  pro- 
vision is  not  self-executing  or  self-enforcing.  It  is 
purely  a  matter  of  defense  to  recovery  upon  a  contract, 
which  creates  a  debt  in  excess  of  the  limitation  pro- 
vided; and  if  not  interposed  at  the  proper  time,  and 
in  a  legal  manner,  it  is  waived.  We  do  not  mean  to 
hold,  that  the  ofiScers  of  such  a  corporation  may, 
fraudulently  or  collusively,  permit  judgments  to  be 
rendered  against  the  municipalities  which  they  repre- 
sent, which  will  be  conclusive  upon  the  corporation. 
Nor  are  we  prepared  to  hold,  that  a  judgment  so 
obtained  cannot  be  successfully  assailed.  What  we  do 
say  is  that,  as  applied  to  the  facts  of  this  case,  the 
judgment,  which  is  the  foundation  of  this  suit,  cannot 
be  collaterally  attacked,  because  of  the  fact,  that  the 
indebtedness  upon  which  it  is  founded,  was  in  excess 
of  the  constitutional  limit.  It  appears,  that  the  ques- 
tion as  to  the  validity  of  the  indebtedness  of  the  school 
district,  of  the  levy  and  assessments  to  pay  the  same,  of 
the  sale  of  Skarvedt's  property,  and  of  the  right  of 
Edmundson  to  recover  were  involved  in  the  original 
suit,  and  were  determined,  in  so  far  as  the  issues  pre- 
sented in  this  case  are  concerned,  by  the  judgment 
and  decree  in  the  original  case.  In  these  respects  the 
case  differs  from  Kane  &  Co.  v.  Independent  School  Dts- 
trid,  82  Iowa,  5  (47  N.  W.  Rep.  1076).  The  judgment 
is,  therefore,  not  void,  but,  according  to  appellants' 
contention,  simply  erroneous,  and  the  only  way 
4  to  correct  the  error  was  by  appeal.  There  is  abso- 
lutely no  evidence  that  the  appeal  was  abandoned 
by  the  oflBcers  of  the  school  district  for  the  purpose 
of  avoiding  the  constitutional  inhibition.  It  is,  then, 
simply  a  plain  case  of  an  erroneous,  as  distinguished 
from  a  void  judgment;  and  it  is  well  settled  that  snch 
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a  judgment  can  only  be  corrected  by  appeal,  or  some 
other  direct  proceeding.  Thompson  v.  McKean,  43 
Iowa,  402;  Darrow  v.  DarroWy  Id.  411;  Moore  v.  Jefers, 
53  Iowa,  202  (4  N.  W,  Itep.  1084);  Perry  v.  Miller,  54 
Iowa,  277  (5  N.  W.  Rep.  727),  and  (6  N.  W.  Rep.  302); 
McCrillis  v.  Harrison  County,  63  Iowa,  592  (19  N,  W. 
Rep.  679);  Central  Iowa  By.  Co.  v.  Piersol,  65  Iowa,  498 
(22  N.  W.  Rep.  648).  The  case  of  Sioux  City  &  St.  P.  R.  R. 
Co.  V.  Osceola  County,  45  Iowa,  168,  is  in  line  with  what 
we  have  said  in  this  opinion,  as  to  the  duty  of  the 
oflBcers  of  the  corporation  to  make  defense;  and  as  to 
the  validity  of  the  judgment  when  rendered.  Our 
conclusions  also  find  support  in  the  case  of  Thomas  v. 
City  of  Burlington,  69  Iowa,  140  (28  N.  W.  ftep.  480), 
and  Sioux  City  v.  Weare,  59  Iowa,  95  (12  N.  W.  Rep. 
786).  We  see  no  merit  in  either  of  the  defenses  inter- 
posed by  the  defendants,  and  are  fully  satisfied  with 
the  order  made  by  the  district  court. — Affirmed. 
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Chablbs   S.    Clark,    Contestant  and    Appellant,   v. 
Gbobob  S.  Tbaoy. 

Appeal:    estoppel.    A  question  which  can  be  determined  only  on  an 
examination  of  evidence  will  not  be  considered  on  appeal,  where 
2    appellant  does  not  deny  a  statement  in  the  appellee's  abstract  that 
all  the  abstracts  together  do  not  contain  all  the  evidence. 

Sams:    Review,    A  statement  in  appellant's  amendment  to  appellant's 
abstract  that  all  the  abstracts  together  do  not  contain  all  the  evi- 
1    dence,  will  be  treated  as  correct  where  the  appellant  does  not  deny 
such  statement  or  reaffirm  a  statement  in  his  abstract  that  it  con- 
tains all  the  evidence. 

Appeal  from  Des  Moines  District  Court, — Hon.  Jabcbs 
D.  Smyth,  Judge. 

TUBSDAY,  OOTOBBB  6,  1896. 

(640) 
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G.  L.  Poor  and  John  J.  Seerley  for  appellant.    * 

Blahe  &  Blake,  Paul  Guelich,  and  S.  K.  Tracy  for 
appellee. 

EiNNB;  J. — In  view  of  the  condition  of  the  record 
in  this  case,  it  is  not  necessary  to  set  out  the  facts 
fully.  Defendant,  the  incumbent,  was  adjudged  by 
the  district  court  to  have  been  legally  elected  to  the 
oflBce  of  county  attorney  of  Des  Moines  county,  Iowa. 
Plaintiff,  the  contestant,  claims  he  was  legally  elected 
to  said  oflBce.  The  controversy  involves  a  considera- 
tion of  the  correctness  of  certain  rulings  of  the  trial 
court  relating  to  the  admission  and  rejection  of  evi- 
dence, including  ballots  claimed  to  have  been  cast  for 
each  of  the  parties.  There  have  been  filed  on  behalf  of 
appellant  an  abstract  and  an  additional  abstract,  which 
recite  that  both  taken  together  contain  "all  the  evi- 
dence introduced  or  offered  on  the  trial  by  either  party, 
and  correctly  shows  and  sets  forth  all  objections 
to  evidence,  rulings  thereon,  and  exceptions  taken." 
Afterwards  the  appellee  filed  an  amendment  to  the 
abstract,  in  which  it  is  said :  "Appellee  denies  the  cor- 
rectness of  appellant's  abstract  and  additional  abstract, 
and  says  that  they  do  not  contain  all  of  the  evidence 
introduced  in  said  cause,  or  necessary  to  a  presenta- 
tion of  this  appeal,  and  presents  as  additional  evidence, 
the  following  additional  abstract,  and  avers  that  all  of 
the  abstracts  of  the  record  or  amendments  as  now 
presented  do  not  contain  all  of  the  evidence."  This 
abstract  then  sets  forth  additional  evidence. 

To  this  denial  of  appellee,  appellant  has  made  no 
response  by  filing  an  abstract  containing  a  reaflSrm- 

ance  of  the  correctness  of  his  original  and  addi- 
1         tional  abstract;  and  therefore,  under  repeated 

rulings  of  this  court,  we  are  required  to  treat 
the  statement  in  appellee's  abstract,  that  all  of  thp 
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absiaracts  do  not  contain  all  of  the  evidence,  as  cor- 
rect. Carson  &  Rand  Lumber  Co.  v..  Knapp,  Stout  d 
Co.,  80  Iowa,  617  (45  N.  W.  Rep.  544);  Chapin  v.  Gar- 
retson,  85  Iowa,  379  (52  N.  W.  Rep.  104);  Fairbaim  v. 
Haislet,  90  Iowa,  145  (57  N.  W.  Rep.  702);  Hoffman  v. 
Fritz,  91  Iowa,  733  (59  N.  W.  Rep.  50);  Brooke  v.  Bail- 
road  Co.,  81  Iowa,  516  (47  N.  W.  Rep.  74);  Goode  v. 
Steams,  82  Iowa,  710  (47  N.  W.  Rep.  893);  Turner  v. 
Steam  Co.,  94  Iowa,  715  (61 N.  W.  Rep.  415);  Hendricks 
V.  City  of  Council  Bluffs,  94  Iowa,  192  (62  N.  W.  Rep. 
675);  Hopkins  v.  Bailroad  Co.,  94  Iowa,  752  (64  N.  W. 
Rep.  603);  Duer  v.  Allen,  96  Iowa,  36  (64  N.  W.  Rep. 
682);  Dungan  v.  Railroad  Co.,  96  Iowa,  161  (64  N.  W. 
Rep.  762);  Crawford  v.  Berry  hill,  97  Iowa,  689  (66  N. 
W.  Rep.  876);  Eldridge  v.  Stewart,  Id.  891.  It  is  wflil 
settled  that  we  will  not  resort  to  a  transcript,  in 
the  absence  of  a  denial  of  appellee's  abstract,  or  of  a 
reafSrmance  of  appellant's  abstract.  White  v.  Savery, 
49  Iowa,  197;  Kearney  v.  Ferguson,  50  Iowa,  72;  Brooke 
V.  Railroad  Co.,  81  Iowa,  516  (47  N.  W.  Rep.  74);  Hoff- 
man V.  Fritz,  91  Iowa,  734  (59  N.  W.  Rep.  50). 

Every  question  raised  upon  this  appeal  mnst  be 
determined  from  an  examination  of  the  evidence,  and, 

with  a  r^ord  the  effect  of  which  is  to  admit  that 
2         we  have  not  all  of  the  evidence  before  us,  we 

cannot  determine  any  of  the  questions  presented. 
The  judgment  below  must  therefore  be  affibubd. 
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State  of  Iowa  v.  Carl  E.  Russell,  Appellant. 

Notice  that  Witness  will  be  Used  by  State:  sbryioe.  Ck>de,  section 
4421,  provides  that  the  state  shall  not  introduce  any  witness  who 
was  not  examined  before  the  grand  jury,  etc.,  unless  the  district 
attorney  shall  have  given  "to  the  defendant"  a  notice  in  writing, 
stating  the  name,  place  of  residence,  and  occupation  of  said  wit- 
ness, etc.  Eeld,  that  such  notice  must  be  served  on  defendant 
personally,  and  service  on  his  attorney  is  insufficient. 

Appeal  from  Boone  District  Court. — Hon.  D.  R.  Hind- 
man,  Judge. 

Tuesday,  Ootobbb  6, 1896. 

Indiotbcbnt  for  rape.  Verdict  for  an  assault  with 
intent  to  commit  rape,  and  the  defendant  appealed. — 
Reversed. 

Jordan  &  Brockett  for  appellant. 

Milton  Remley^  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

Granobb,  J. — Dr.  De  Tar  was  called  as  a  witness 
for  the  stiEtte,  and  was  objected  to  by  the  defendant 
because  his  name  was  not  indorsed  on  the  indictment, 
and  the  minutes  of  his  testimony  were  not  presented 
with  the  indictment.  The  court  permitted  the  exam- 
ination on  a  showing  that  notice  had  been  served  on 
defendant's  attorney  having  charge  of  the  case.  The 
following  is  a  part  of  section  4421  of  the  Code:  "The 
district  (county)  attorney,  in  offering  the  evidence  in 
support  of  the  indictment  *  *  *  shall  not  be  per- 
mitted to  introduce  any  witness  who  was  not  exam- 
ined before  the  grand  jury,  and  the  minutes  of  whose 
testimony  was  not  taken  by  the  clerk  of  the  grand 
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jury  and  presented  with  the  indictment  to  the  court, 
unless  he  shall  have  given  to  the  defendant  a  notice 
in  writing,  stating  the  name,  place  of  residence  and 
occupation  of  said  witness,  and  the  substance  of  what 
he  expects  to  prove  by  him  on  the  trial,  at  least  four 
days  before  the  commencement  of  such  trial.  *  *  *" 
Appellant  urges  that  it  was  error  to  permit  the  witness 
to  have  been  examined  without  notice  having  been 
given  to  the  defendant,  personally.  It  will  be  seen  that 
the  statute  forbids  the  introduction  of  such  witnesses 
unless  the  county  attorney  has  given  to  the  defendant 
notice  in  writing,  etc.  It  is  for  us  to  say  whether 
such  a  notice  to  the  attorney  for  the  defendant  entitles 
the  state  to  the  same  right.  One  reason  urged  in 
behalf  of  the  state  is  that  no  prejudice  resulted 
because  of  the  service  made;  that,  had  the  same  ser- 
vice been  made  on  the  defendant  personally,  he  would 
have  taken  the  notice  to  his  attorney.  If  we  look 
only  at  what  might  be  a  good  rule  of  law,  we  might 
concur.  But,  suppose  the  notice  had  not  been  in 
writing,  but  verbal,  with  even  an  affirmative  showing 
of  no  prejudice,  would  it  then  be  thought  that  the  wit- 
ness could  be  introduced?  It  would  not  then  be 
claimed,  because  the  statute  defines  the  kind  of 
notice  to  be  given.  It  is  not  enough  to  give  a  notice 
that  is  just  as  good;  it  must  be  in  substantial  com- 
pliance with  the  statute.  This  right  to  introduce  such 
a  witness  is  an  exception  to  the  general  rule  pre- 
scribed in  the  statute.  The  general  rule  is  that  the 
name  of  a  witness  must  be  on  the  indictment;  but 
others  may  be  introduced  upon  special  conditions, 
but  these  conditions  are  precedent  to  the  right.  We 
recognize  the  rule  that  obtains  in  civil  proceed- 
ings, and,  perhaps,  to  some  extent  in  criminal  pro- 
ceedings, as  to  service  of  motions  and  orders  of  an 
interlocutory  nature  in  the  course  of  a  suit  pending. 
We  are  dealing  with  a  statutory  requirement  in  a 
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criminal  proceeding,  upon  which  the  rights  of  a  party 
depend,  and  which  is  without  the  discretionary  power 
of  the  court.  Having  in  view  services  required  by  law, 
our  Code  is  far  from  recognizing  a  general  rule  that 
service  upon  a  party,  even  in  a  civil  suit  pending,  can 
be  had  by  service  on  the  attorney,  because  of  its 
express  provisions,  in  particular  cases,  that  service 
may  be  made  on  the  party  or  his  attorney  of  record. 
See  chapter  14  of  title  17,  which  deals  vnth  notices, 
motions,  and  how  service  is  to  be  made.  In  appeals 
by  the  state  in  criminal  cases,  the  law  permits  the 
notice  to  be  served  on  the  defendant  or  his  attorney. 
If  the  provision  as  to  service  on  the  attorney  was 
omitted,  it  could  hardly  be  claimed  that  service  on 
the  attorney  would  be  suflBcient,  but  it  would  be  as 
clearly  so  as  in  this  case.  It  is  true  that  in  case  of 
appeals,  the  notice  is  to  be  served  on  the  party  or  the 
attorney,  while  in  this  case,  it  is  to  be  given  to  the 
defendant.  It  is  urged  in  argument  that  the  law  does 
not  require  that  the  "notice  to  be  given  the  defendant 
must  be  personally  served  upon  him."  There  is  hardly 
a  practical  distinction  between  a  requirement  that  a 
vmtten  notice  shall  be  given  the  defendant,  and  that 
a  vmtten  notice  shall  be  served  on  the  defendant,  and, 
in  view  of  the  language  of  the  statute,  we  think  that 
any  other  than  a  personal  notice  on  the  defendant  is 
not  authorized.  The  testimony  of  Dr.  De  Tar  was 
important  to  the  state,  and  as,  under  the  law,  he  could 
not  legally  be  used  as  a  witness,  the  error  in  permit- 
ting it  was  prejudicial.    The  judgment  is  bevebsbd. 
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The  City  of  Clinton  v.  Arnold  Wallikbe,  et  al., 

Appellants. 

Municipal  Debt:     constitutional    law.     District   improyement 

3    beads,  payable  solely  from  a  special  assessment  made  against  the 

owners  of  abutting  property,  do  not  create  a  debt  against  the  city, 

within  the  provisions  of  Iowa  Constitution,  limiting  the  maximum 

indebtedness  of  a  city. 

Lbgalizing  aots-  valid  scope.    The  legislature  may  legalize  any 

1  defect  in  proceedings  to  improve  a  street,  if  the  defect  or  want  of 
compliance  with  the  law,  relates  to  a  requirement  which  might 

2  have  been  dispensed  with,  in  the  first  instance 

Samb.    That  an  action  to  recover  a  street  improyement  assessment 
1    was  pending  at  the  passage  of  an  act  to  legalize  the  proceeding, 
for  the  improyement,  does  not  affect  the  curative  act,  if  it  was 
valid  in  other  respects. 

Appeal  from  Clinton  District  Court. — Hon.  P.  B.Wolfe, 

Judge. 

Tuesday,  October  6, 1896. 

The  defendant  Walliker  is  the  owner  of  a  lot  in 
the  city  of  Clinton.  This  is  an  action  to  recover  of 
said  defendant  the  first  installment,  being  one-fifth  of 
an  assessment  made  against  the  said  defendant  and  his 
lot  for  grading,  guttering,  and  paving  the  street  upon 
which  his  lot  abuts,  and  to  establish  the  said  assess- 
ment as  a  lien  upon  the  lot.  There  was  a  trial  to  the 
court  and  a  decree  for  the  plaintiff.  Defendants  appeal. 
— Affirmed. 

Walliker  Bros.  for.  appellants. 

A.  P.  Barker  for  appellee. 

RoTHEOOK,  C.  J. — There  is  no  dispute  that  the 
street  in  front  of  appellant's  lot  was  improved,  as  set 
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out  in  the  petition.    No  objection  to  the  improvement 
appears  to  have  been  made  by  the  defendant,  nor  by 
other  property  owners  along  the  street,  until  this 
action  was  brought  to  enforce  the  payment  of  the 
assessment.     On  the  contrary,  the  making  of   the 
improvement  is  admitted.    The  defenses  against  the 
assessment,  as  set  up  in  the  answer,  and  an  amend- 
ment thereto,  are,  in  substance,  as  follows:    (1)  A 
denial  "that  due  notice  of  said  assessment  was  given 
to  all   persons   interested,  or   that   said  pretended 
assessment  became  a  lien,  or  charge,  upon  the  prop- 
erty of   the   defendant,  Arnold  Walliker."     (2)  "A 
denial  that  one-fifth  of  the  amount  became  due  and 
payable  at  the  time  claimed  by  plaintiff,  and  that,  if 
said  assessment  was  legal,  there  is  but  one-seventh 
thereof  due  and  payable."    (3)  "That  a  large  part  of 
the  assessment  was  for  filling  in  front  of  said  prop- 
erty, and  that  the  same  was  erroneously  attempted 
to  be  made  a  charge  and  lien  thereon."    (4)  That, 
upon  the  completion  of  said  improvement,  the  plaint- 
iff issued  to  the  contractor,  or  contractors,  its  bonds 
in  payment  therefor,  instead  of  selling  the  same,  as 
provided  by  law,  "which  disposition  of  the  bonds  was 
illegal  and  void."    (5)  That  the  city  council  failed  to 
cause  a  plat  of  the  improvement  to  be  made  and  filed 
with  the  city  auditor,  showing  the  separate  lots,  or 
parcels  of   ground,  subject   to    assessment  for   the 
improvement,  and  failed  to  give  the  defendant  notice 
that  such  a  plat  was  on  file  with  the  city  auditor,  that 
objections  might  be  made  to  the  amount.    (6)  That, 
at  the  time  of  ordering  and  making  said  improvement 
the  city  was  indebted  to  an  amount  exceeding  five 
per  cent,  on  the  assessed  valuation  of  the  property 
subject  to  taxation  in  the  city,  and  that  said  improve- 
ment,  or    paving,    included    some    ten    or   fifteen 
street   intersections,  the    cost  of   improving  which 
it  was  the  duty  of  the   city  to  pay,  and  that  the 
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plaintiff  issued  its  bonds  to  the  contractors  in  payment 
of  the  whole  cost  of  the  improvement,  including  the 
cost  of  paving,  guttering,  grading,  and  curbing  the  said 
intersections.  The  plaintiff,  in  a  reply,  claimed  that, 
if  any  irregularity  occurred  in  any  of  the  proceedings 
in  reference  to  said  improvement,  the  defects  or  omis- 
sions were  cured  by  a  legalizing  act  passed  by  the  gen- 
eral assembly  of  this  state,  which  was  approved  March 
23, 1894.  These  are  the  issues  upon  which  the  case 
was  tried.  The  whole  amount  of  the  assessment 
against  the  defendant  and  his  lot  was  one  hundred 
and  forty-four  dollars  and  ninety  cents.  By  the  assess- 
ment it  was  ordered  that  one-fifth  of  that  amount 
should  be  payable  at  once,  and  that,  if  not  paid  in 
ninety  days,  it  would  become  delinquent. 

The  amount  involved  in  this  suit  is  about  twenty- 
eight  dollars.  It  is  presented  to  this  court  upon  ques- 
tions certified  by  the  district  court,  which  were  thought 
to  be  of  suflBcient  importance  to  authorize  an  appeal. 
We  will  not  set  out  these  questions.  They  were, 
doubtless,  prepared  by  counsel  for  the  defeated  party, 
and  they  are  twelve  in  number,  and  appear  to  cover 
about  every  conceivable  objection  which  can  be  made 
to  the  proceedings  of  the  city  council  in  ordering  and 
making  said  improvement,  and  providing  means  for 
paying  the  expense  attending  the  undertaking.  Some 
of  them  are  mere  repetitions  of  questions  of  law 
embraced  in  others,  and  other  questions  are  of  so  little 
consequence,  that  they  demand  no  consideration.  We 
will  endeavor  to  dispose  of  such  questions  as  are 
involved  in  the  case,  as  appears  from  the  issues  which 
we  have  stated,  and  the  questions  certified;  and  we 
will  do  this  in  a  general  way,  without  setting  out  in 
extenso  any  part  of  the  certificate. 

The  case  involves  the  question  whether  the  city 
council,  in  ordering  the  improvements  and  issuing 
warrants  and  bonds  to  the  contractors  in  payment  for 
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the  labor  and  materials  for  the  work,  violated  the 
statutes  and  constitution  of  the  state,  so  that  the  lot 
owners  are  not  liable  to  pay  for  the  paving  and 
improvement  of  the  street  in  front  of  their  lots.  This 
is  the  ultimate  question,  and,  to  properly  determine  it, 
we  are  required  to  examine  and  construe,  first,  the  stat- 
utes in  force  when  the  improvement  was  made.  Chap- 
ter 20  of  the  Laws  of  1884  is  an  elaborate  act  providing 
for  paving,  grading,  curbing,  and  otherwise  improving 
streets  in  cities  of  the  first  class.  The  city  of  Clinton, 
being  one  of  that  class,  passed  an  ordinance  which 
contains  many  sections,  and  said  ordinance  was 
intended  to  carry  out  and  enforce  the  provisions  of 
the  statutes.  This  ordinance  was  adopted  by  the  city 
on  the  tenth  day  of  February,  1891.  There  is  no  ques- 
tion that  the  letting  of  the  contract  was  properly  done 
under  that  act.  It  is  claimed  in  behalf  of  appellants 
that  the  assessment  was  void,  because  a  plat  show- 
ing the  property  subject  to  assessment  for  the  improve- 
ment was  not  filed  with  the  city  clerk,  for  public  inspec- 
tion, and  that  proper  notice  was  not  given  of  the 
making  of  the  assessment.  This  is  an  immaterial 
question  if  the  improvement  was  properly  made  under 
the  act  of  the  general  assembly  of  1884,  above  cited. 
That  question  is  material  only  in  case  the  authority 
jO  make  the  improvement  is  controlled  by  later  legis- 
lative acts,  which  will  be  considered  hereafter.  We 
repeat  that  there  is  no  valid  objection  to  any  of  the 
proceedings,  nor  to  the  assessment  for  the  improve- 
ment, if  it  was  rightfully  done  under  the  act  of  1884. 
We  will  not  set  out  that  act  and  the  ordinance  of  the 
3ity  passed  under  it. 

The  contention  of  the  appellants  is  that  the 
improvement  should  have  been  made  under  chapter 
14,  Laws  1890,  as  amended  by  chapter  12,  Laws  1892, 
which  last  named  act  took  effect  on  the  fifth  day  of 
April  of  that  year.    The  question  as  to  the  effect  of 


Oct.  1896]         Cmr  of  Clintok  v.  Wallikbii.  669 

the  act  of  1890  requires  no  extended  consideration.  It 
is  enough  to  say  of  that  act  that  it  did  not  apply  to 
the  city  of  Clinton.  It  was  expressly  limited  to 
improvements  made  by  cities  acting  under  special 
charters.  The  act  of  1892  is  an  amendment  to  the  act 
of  1890,  and  makes  the  provisions  of  that  act  "applica- 
ble to  all  cities  containing  a  population  of  over  four 
thousand,  and  all  cities  organized  and  existing  under 
special  charters."  It  is  urged  with  great  earnestness 
and  apparent  confidence  that  the  assessment  is  void 
because  it  was  made  after  this  last  named  amendatory 
act  took  effect  and  became  in  force.  The  city  passed 
a  resolution  providing  for  the  making  of  the  improve- 
ment in  question  on  the  fifteenth  day  of  Feb- 
ruary, 1892,  and  advertised  for  bids  for  doing 
the  work  on  the  twenty-first  day  of  March,  1892.  The 
contract  was  let  April  27, 1892.  It  will  be  seen  from 
these  dates  that  the  work  was  ordered  and  proposals 
invited  before  the  act  of  1892  took  effect.  We  do  not 
find  it  necessary  to  determine  the  question  whether 
the  act  of  1892  was  applicable  to  the  city  of  Clinton, 
nor  whether,  after  inviting  proposals  for  the  improve- 
ment, it  should  have  repealed  its  ordinance,  changed 
its  proceedings,  and  complied  with  the  act  of  1890. 
The  following  act  was  passed  by  the  General  Assembly, 
and  approved  on  the  twenty-third  day  of  March,  1894: 
"Whereas,  doubts  have  arisen  with  regard  to  the  regu- 
larity or  legality  of  the  ordinances  of  the  city  of  Clin- 
ton, Clinton  county,  Iowa,  respecting  the  paving  of  its 
streets,  and  resolutions  levying  the  taxes  therefor,  and 
the  appropriation  of  funds  for  the  erection  of  the  city 
hall  of  said  city,  erected  in  the  year  1893:  Therefore, 
be  it  enacted  by  the  General  Assembly  of  the  state  of 
Iowa:  Section  1.  That  the  ordinance  of  the  city  of 
Clinton,  Clinton  county,  Iowa,  relative  to  paving  its 
streets,  and  the  resolutions  assessing  and  levying  taxes 
therefor,  and  for  the  appropriation  of  funds  for  the 
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building  of  the  city  hall  of  said  city,  erected  in  the  year 

1893,  be  legalized,  and  that  the  actions  of  said  city  coun* 

cil  in  respect  thereto  be  of  as  binding  force  as  though 

acting  in  strict  conformity  to  law.    Approved 

1  March  23,  1894.''    There  is  no  doubt  that  this 
act  was  passed  for  the  very  purpose  of  legalizing 

the  proceedings  of  the  city  council  of  Clinton  in  rela- 
tion to  the  paving  of  its  streets.  It  was  passed  after 
this  action  was  commenced.  If  valid  in  other  respects, 
the  fact  that  this  action  was  then  pending  does  not 
affect  the  curative  act  State  v.  Squires^  26  Iowa,  340; 
TuttU  V.  Polk,  84  Iowa,  12  (50  N.  W.  Rep.  38).  The  act 
in  question  legalizes  the  ordinance  of  the  city,  and  the 
resolutions  assessing  and  levying  the  taxes  or  special 
assessments  for  the  paving  of  the  streets.  There  ought 
to  be  no  question  that  it  is  a  valid  legalizing  act.  It 
has  many  times  been  held  by  this  court  that  it 

2  is  within  the  power  of  the  legislature  to  legal- 
ize any  defect  in  proceedings  of  this  kind  if  the 

defect  or  omission  or  want  of  compliance  with  the  law 
is  such  that  it  might  have  been  dispensed  with  by  a 
prior  statute.  Boardman  v.  Beckwith,  18  Iowa,  292; 
State  V.  Squires,  26  Iowa,  340;  Richman  v.  Supervisors, 
77  Iowa,  517  (42  N.  W.  Rep.  422);  Tuttle  v.  Polk,  supra. 
There  is  no  question  in  our  minds  that  the  act  under 
consideration  is  within  the  scope  of  a  lawful  curative 
act.  In  Boardman  v.  Beckwith,  supra,  it  was  held  that 
a  tax,  although  assessed  without  any  authority  of  law, 
may  be  legalized.  This  disposes  of  the  important 
question  in  the  case. 

The  city  adopted  the  plan  outlined  by  the  act  of 
1884,  and  provided  for  two  classes  of  bonds  to  be  issued 
to  pay  for  the  improvement.  One  class  is  what  is 
known  as  "District  Improv^ement  Bonds,"  These 
bonds  were  to  pay  for  the  improvement,  except  that 
part  of  it  which  was  made  upon  the  intersections  of 
streets  and  alleys,  and  opposite  property  owned  by  the 
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city.  To  provide  for  the  payment  of  improving  the 
intersections  and  in  front  of  lots  or  land  owned  by  the 
city,  other  bonds  were  issued,  which  were  payable 
from  taxes  levied  by  the  city  for  that  purpose.  It  is 
contended  that  the  bonds  thus  issued  created  liabili- 
ties which  exceeded  the  constitutional  limit  of  five 

per  cent,  on  the  assessed  valuation  of  the  prop- 
3         erty  within  the  city.    The  amount  of  the  city 

indebtedness  is  not  in  dispute,  and  the  record 
shows  the  assessed  valuation.  If  the  district  improve- 
ment bonds  are  not  a  city  debt,  then  the  other  bonds 
to  pay  for  the  intersections  added  to  the  present 
city  debt,  do  not  equal  five  per  cent,  of  the  assessed 
valuation.  We  need  not  set  out  the  amounts 
and  make  the  calculation.  There  is  no  ques- 
tion about  the  correctness  of  the  last  above 
statement.  There  ought  to  be  no  question 
that  the  district  improvement  bonds  are  payable 
from  the  special  assessment  made  against  the  owners 
of  abutting  property,  and  in  no  other  manner.  We 
will  not  set  out  a  copy  of  these  bonds.  They  plainly 
provide  for  payment  to  be  made  from  the  special 
assessments,  and  they  are  not  general  bonds  against 
the  city.  This  court  held,  years  ago,  that  where  a  con- 
tractor for  a  service,  accepted  certificates  of  assess- 
ments made  upon  adjacent  property,  in  full  satisfaction 
of  his  work,  such  certificates  did  not  create  a  debt 
against  the  city,  within  the  meaning  of  the  article  of 
the  constitution,  limiting  the  lawful  indebtedness  of  a 
city  to  five  per  cent,  of  the  value  of  its  taxable  prop- 
erty. Davis  V.  City  of  Des  Moines,  71  Iowa,  500  (32  N. 
W.  Rep.  470). 

What  we  have  said  disposes  of  every  objection 
made  to  the  assessment  in  questioil.  It  is  true,  the 
questions  certified  are  not  answered  seriatim;  but 
when  it  is  determined  that  the  legalizing  act  is  valid, 
and  that  the  bonds  issued  are  payable  from  the  city 
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special  assessments  against  the  owners  of  abutting 
property,  and  in  no  ottier  way,  every  proposition  sub- 
mitted to  us  is  determined  precisely  as  it  was  decided 
by  the  district  court. 

The  amount  involved  in  this  appeal  is  trifling, 
and  we  might  have  disposed  of  it  in  a  much  more 
summary  way  than  we  have  done;  but  both  parties 
to  the  controversy  requested  a  full  consideration  of 
the  case,  as  the  assessments  in  dispute,  amount  in  the 
aggregate,  to  about  one  hundred  and  fifty  thousand 
dollars.    The  decree  of  the  district  court  is  affibmbd. 


State  of  Iowa  v.  John  Whalbn,  Appellant. 


m  m\         ETidenee:    seduction.    Evidence  that  the  prosecutrix  on  a  trial  for 
'~^Q^^  7    seduction,  af?reed  at  one  time  to  accept  a  specified  amount  in  set- 

114  481  tlement  of  her  claim  against  defendant,  is  immaterial. 

iT^  ^         Harmless  Error:    instructions.    An  instruction  that  seduction  is 
98  602  ^^^  inducing  of  a  woman  to  consent  to  unlawful  sexual  inter- 

n26jig.         10    course,  by  means  of  false  promises,  artifices,  or  enticements  that 
^^  overcome  her  scruples,  although  erroneous,  is  not  ground  for 

98  662'  reversal,  where  the  jury  are  elsewhere  told,  that  a  woman  to  be 

i^^  <^  seduced  must  be  unmarried,  and  that  the  state  has  the  burden  of 

showing  that,  previous  to  her  intercourse  with  defendant,  the  prose- 
cutrix was  a  woman  of  chaste  character. 

Evidence.  The  rejection  of  testimony  which  tends  to  show  that  the 
defendant  in  a  prosecution  for  seduction  offered  to  marry  the 
6  prosecutrix  and  that  she  consented  to  it,  is  not  prejudicial  when 
other  evidence  is  admitted  which  tended  to  establish  that  he  was 
willing  to  marry  and  that  she  declined  The  testimony  admitted 
was  sufficient  for  the  purpose  for  which  a  refusal  to  marry  may 
be  shown,  i.  e.,  on  the  question  whether  prosecutrix  was  really 
seduced,  and  in  mitigation  of  punishment. 

Same,    While  it  is  error  to  permit  a  witness  whose  name  is  not 

2    indorsed  on  the  indictment  to  testify  for  the  state  without  the 

service  of  notice  that  he  will  be  used,  and  prejudice  is  presumed 

4  from  it,  that  error  is  harmless  when  the  defendant  admits  inter- 
course and  the  paternity  of  the  child  bom,  and  the  witness  says 

5  merely  that  she  told  defendant  of  the  birth  of  the  child,  to  which 
he  responded  "that  he  was  going  to  do  something  for  her  next 
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week;"  especially  where  a  motion  for  a  new  tri'^1  presenting  numer- 
ous grounds  is  silent  as  to  the  admission  of  such  testimony. 

Indictment:    sbduotion.    An  indictment  charging,  in  substantially 
1    the  language  of  Code,  section  3867,  that  defendant  did  "will- 
fully, unlawfully,  and  f elonously  seduce  and  debauch"  an  unmar- 
ried woman  of  previous  chaste  character,  is  sufficient  without  any 
allegation  that  he  carnally  knew  her. 

Pleas  to  indictment:    Statute  of  limitations.    Under  Code  1873, 

8  section  4399,  providing  that  •'there  are  but  three  pleas  to  an  indict- 
ment" (guilty,  not  guilty,  former  conviction,  and  acquittal,)  limi- 

9  tation  is  not  the  subject  of  plea,  though  the  court  should  charge 
with  regard  to  the  time  within  which  the  alleged  defense  must 
have  been  committed,  to  authorize  a  conviction. 

Notloe  of  Testimony:    return  of  service.    A  return  of  service  of 
3    a  notice  that  the  state  will  use  a  witness  not  indorsed  on  the 

indictment,  is  insufficient  when  it  does  not  purport  to  have  been 

made  by  an  officer,  and  is  not  verified. 

Verdict:    affidavit  to  impeach.   The  fact  that  while  the  jury  were 
11    deliberating,  one  juror  read  and  explained  sections  of  the  Code 
14    applicable  to  the  charge  on  trial,  does  not  inhere  in  the  verdict 
and  may  be  shown  by  affidavits. 

Same.    But  the  weight  given  by  the  jurors  to  such  reading  and  expla- 
14    nation,  does  inhere  in  the  verdict,  and,  therefore,  affidavits  by 

some  of  the  jurors,  that  a  verdict  could  not  have  been  reached 

without  said  acts,  are  not  receivable. 

Appeal:    affidavits  fjled   in  support  of   motion  for  new 

11  trial  in  criminal  cause.    May  become  part  of  the  record,  and 

12  may,  on  appeal,  be  certified  by  transcript.    Code,  section  4482. 

Refusal  of  new  trial:  Review.  The  ruling  of  the  trial  court,  in 
refusing  motion  for  new  trial,  cannot  be  reviewed,  on  appeal, 

12  unless  the  record  shows  affirmatively  that  all  the  evidence  consid- 
ered by  the  court,  is  contained  therein. 

Same:    Abstract.     But  such  showing  is  affirmatively  made  where 

11  appellant's  abstract  purports  to  be  complete  and  the  state  files  an 
additional    abstract,   stating   that  both    abstracts  present  the 

12  record  fully,  though  the  state,  in  a  subsequent  abstract  denies  that 
affidavits  supporting  a  motion  for  a  new  trial  were  made  of  record; 

13  such  denial  being  evidently  based  on  the  erroneous  theory  that 
something  besides  such  filing  is  needed  to  make  such  affidavits  a 
part  of  the  record. 

Misconduct  of  jury:  Presumption  for  court  below.  Affidavits 
showing  that,  while  the  jury  was  deliberating  on  the  verdict  in  a 
criminal  case,  portions  of  the  Code,  in  regard  to  the  crime,  were 

14  read  to  the  jury,  and  explained  by  one  or  more  of  its  members,  do 
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not  show  facts  from  which  prejudice  will  be  presumed,  the  verdict 
being  in  harmony  with  the  charge. 

Appeal  from  Boone  District  Court, — Hon.  D.  R.  Hind- 
man,  Judge. 

Tuesday,  October  6,  1896. 

The  defendant  was  accused  of  the  crime  of  seduc- 
tion, tried,  found  guilty,  and  adjudged  to  be  impris- 
oned in  the  state  penitentiary  at  Ft.  Madison,  at  hard 
labor,  for  the  term  of  eighteen  months.  From  that 
judgment  he  appeals. — Affirmed. 

M.  K.  Ramsey  and  Jordan  &  Brockett  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

Robinson,  J. — The  crime  of  which  the  defendant 
was  convicted,  is  charged  in  the  indictment  as  follows: 
"The  said  John  Whalen,  on  or  about  the  twenty- ninth 
day  of  September,  A.  D.,  1894,  in  the  county  aforesaid, 
willfully,  unlawfully,  and  feloniously  did  seduce  and 
debauch  Jennie  McBirnie,  an  unmarried  woman  of 

previous  chaste  character,  all  contrary  to,  and 
1  in  violation  of  law.''    The  appellant  contends 

that  this  does  not  charge  an  offense,  within  the 
meaning  of  that  part  of  section  4296,  of  the  Code, 
which  is  as  follows:  "The  indictment  must  contain: 
*  *  *  (2)  A  statement  of  the  facts  constituting  the 
offense,  in  ordinary  and  concise  language,  without 
repetition,  and  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended." 
The  statute  under  which  the  indictment  was  found,  is 
section  3867,  of  the  Code,  which  provides  that,  "if  any 
person  seduce  and  debauch  any  unmarried  woman 
of  previously  chaste  character,"  he  shall  be  punished 
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as  specified  in  the  section.  It  is  suflBcient  to  charge 
an  offense  in  the  language  of  the  statute  when 
that  shows  the  material  facts  which  constitute  the 
offense.  State  v.  Butcher,  79  Iowa,  111  (44  N.  W.  Rep. 
.239);  State  v.  Brewer,  53  Iowa,  735  (6  N.  W.  Rep.  62); 
State  V.  Curran,  51  Iowa,  113  (49  N.  W.  Rep.  1006); 
State  V.  Smith,  46  Iowa,  672;  State  v.  Shaw,  35  Iowa, 
575.  It  was  said  in  State  v.  Curran,  supra,  that  the 
words  "seduce"  and  "debauch,"  in  the  statement  that 
defendant  "unlawfully  and  feloniously  did  seduce,  car- 
nally know  and  debauch"  a  woman  named,  necessarily 
charge  the  offense  of  seduction,  and  that  "they  import 
the  idea  of  illicit  intercourse,  accomplished  by  arts, 
promises  or  deception,  and  have  no  other  meaning." 
That  case  was  followed  in  State  v.  Conkright,  58  Iowa, 
338  (12  N.  W.  Rep.  283).  "Carnal  knowledge"  implies 
sexual  intercourse.  Therefore  the  use  of  the  phrase 
"carnally  know"  was  not  essential  in  the  Curran  case 
to  charge  the  offense,  for  the  reason  that  the  words 
"seduce  and  debauch"  included  the  same  meaning. 
Hence  the  omission  of  the  phrase  from  the  indictment 
in  this  case  was  not  material,  and  under  the  authority 
of  the  case  cited,  the  indictment  must  be  held  suflBcient. 
II.  While  introducing  its  evidence  in  chief,  the 
state  called  and  examined  Samuel  McBimie  as  a  v^it- 
ness.  His  name  was  not  indorsed  on  the  indictment, 
he  was  not  examined  before  the  grand  jury,  and 
2  his  testimony  was  not  presented  v^ith  the  indict- 
ment. After  he  had  answered  some  questions 
of  a  preliminary  nature,  the  defendant  objected  to  his 
giving  further  testimony,  "for  the  reason  that  no 
notice  of  the  introduction  of  such  testimony  had  been 
given,  as  required  by  the  statute,  and  he  wasn't  a  wit- 
ness before  the  grand  jury,  and  that,  if  any  notice 
whatever  has  been  given,  there  was  no  notice  given  of 
the  introduction  by  the  witness  of  any  evidence  that 
would  be  material,  or  competent,  or  relevant."    The 
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objection  was  overruled,  and  of  that  ruling  the  appel- 
lant complains.  In  view  of  the  facts  stated,  it  was 
necessary  for  the  state,  in  order  to  use  the  testimony 
of  McBimie  in  support  of  the  indictment,  to  give 
notice  in  writing  that  he  would  be  offered  as  a  wit- 
ness, and  of  the  substance  of  what  it  expected  to 
prove  by  him.  Code,  section  4421.  If  a  witness  is 
examined  in  violation  of  that  requirement,  an  error 
is  committed  which  will  be  presumed  to  have  been 
prejudicial.  State  v.  Porter,  74  Iowa,  624  (38  N.  W. 
Rep.  514).  It  is  made  to  appear  that  there  is  on 
file  in  this  case,  in  the  district  court,  a  notice  of 
the  introduction  of  the  witness  and  of  his  testi- 
mony, which  is  suflBcient  in  form  and  state- 

3  ment.    Attached  to  it  is  a  return,  signed,  "E. 
E.  Templin,"  which,  if  competent,  shows  timely 

service  of  the  notice  on  the  defendant.  But  the 
return  does  not  purport  to  have  been  made  by  an  oflB- 
cer,  and  is  not  verified,  and  there  is  no  other  evidence  of 
service.  If  the  j  udgment  of  the  district  court  depended 
upon  formal  proof  of  the  service  of  the  notice,  it 
would  have  to  be  reversed;  but  a  careful  examination 
of  the  entire  record  leads  us  to  the  conclusion  that  the 
objection  now  made  to  the  testimony  of  McBimie  is 
purely  technical,  without  substantial  merit,  and  that 
the  defendant  was  not  prejudiced  by  the  admis- 

4  sion  of  the  testimony.    All  of  it  to  which  the 
objection  can  be  held  to  apply  is  as  follows:  "I 

conversed  with  the  defendant,  Whalen,  on  or  about 
May  25, 1894,  when  I  told  him  Jennie  had  been  con- 
fined, and  had  a  boy  baby,  and  needed  assistance.  He 
said  he  was  going  to  do  something  for  her  next  week. 
We  had  no  talk  of  the  paternity  of  the  child."  The 
first  part  of  the  testimony  relates  to  a  matter  about 
which  there  is  no  controversy.  The  only  objection- 
able portion  is  the  statement  that  "he  said  he  was 
going  to  do  something  for  her  next  week."     Tlje 
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defendant  testified  to  having  had  sexual  inter- 
course with  the  prosecutrix  frequently,  and  does 
not  deny  that  he  is  the  father  of  the  child,  but  denies 
that  their  intercourse  was  the  result  of  a  promise  of 
marriage,  and  denies  the  alleged  seduction.  He  was 
liable  for  the  support  of  the  child.  Code,  sections 
4715-4722.  And  his  promise  to  "do  something"  for 
the  mother,  under  the  circumstances  which  existed  at 
the  time,  did  not  tend  to  show  that  he  was  guilty 

5  of  the  crime  of  seduction.    Moreover,  after  the 
verdict  was  returned  the  defendant  filed  amotion 

for  a  new  trial,  based  upon  twelve  different  grounds, 
but  the  error  now  urged  was  not  one  of  them.  Evi- 
dently it  was  not  then  considered  prejudicial.  We 
are  required  to  disregard  technical  errors  which  do 
not  affect  the  substantial  rights  of  the  parties.  Code, 
section  4538. 

III.  The  appellant  complains,  that  the  court 
erroneously  rejected  the  testimony  of  Edward  Whalen, 
offered  to  show  that  the  prosecutrix  refused  to  marry 
the  defendant.  It  appears,  however,  that  the  rejected 
evidence  only  went  to  the  procuring  of  a  license,  and 

to  the  agreement  of  the  defendant  to  marry  the 

6  prosecutrix.     The  witness  was  permitted    to 
testify,  that  after  the  arrest  of  the  defendant, 

the  prosecutrix  visited  him  in  jail;  that  he  there  told 
her  he  would  do  as  he  agreed,  and  that  she  said  it 
would  be  all  right;  that  the  witness  afterwards  told 
the  prosecutrix  that  he  had  the  license,  but  that  she 
then  objected  to  the  proposed  marriage.  This  was 
suflBcient  for  the  purpose  for  which  a  refusal  of  the 
woman  to  marry  her  alleged  seducer  may  be  shown. 
State  V.  Thompson,  79  Iowa,  106  (45  N.  W.  Rep.  293); 
State  V.  Machey,  82  Iowa,  394  (48  N.  W.  Rep.  918). 

IV.  The  evidence  tended  to  show  that  at  one 
time,  the  prosecutrix  agreed  to  accept  one  hundred 
and  twenty-five  dollars  in  settlement  of  her  claims 
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against  the  defendant.    This  was  wholly  immaterial 
to  any  issue  in  the  case,  and  the  jury  was  prop- 

7  erly  instructed  to  disregard  it.    State  v.  Deitrich^ 
51  Iowa,  469  (1  N.  W.  Kep.  732). 

V.  The  indictment  was  found  on  the  seventeenth 
day  of  January,  1895.  The  defendant  stated,  as  a  wit- 
ness, that  he  had  sexual  intercourse  with  the  prose- 
cutrix in  the  year  1891;  and  in  some  of  her  answers 
she  stated  that  the  time  of  the  seduction  was  Septem- 
ber 29,  1892,  although  she  afterwards  corrected  the 
statement,  and  said  the  year  was  1893.  During  the 
time  the  state  was  introducing  its  evidence,  the 
defendant  offered  an  instrument,  of  which  the 

8  following  is  a  copy:    "Comes  now  the  above- 
named  defendant,  and  specially  pleads  that  this 

prosecution  is  barred  by  the  statute  of  limitations, 
and  asks  the  court  to  charge  the  jury  that  if  they 
have  reasonable  doubt  whether  the  offense  charged  in 
the  indictment  was  committed  within  eighteen 
months  prior  to  the  seventeenth  day  of  January,  1895, 
if  committed  at  all,  they  must  acquit  defendant."  The 
court  refused  to  allow  the  paper  to  be  considered  as  a 
plea,  but,  in  the  charge  which  it  gave,  instructed  the 
jury  that,  if  the  offense  charged  was  committed 
eighteen  months  or  more  before  the  finding  of  the 
indictment,  the  defendant  could  not  be  convicted. 
The  appellant  contends  that  the  court  erred  in  not 
permitting  him  to  plead  the  bar  of  the  statute,  and 
relies  upon  the  cases  of  State  v.  Hussey,  7  Iowa, 
409,  and  State  v.  Groome,  10  Iowa,  312.  The  first 
of  these  cases  held  that  a  defendant  who  relies 
upon  the  bar  of  the  statute  should  plead  it;  and 
the  other,  that  it  could  not  be  raised  by  demurrer, 
by  instruction,  or  motion  for  a  new  trial,  but 
should  be  specially  pleaded.  Neither  of  those  cases 
was  decided  under  existing  statutes,  but  under  the 
Code  of  1851.    Section  2957,  of  that  Code,  provided 
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that:  "There  are  three  kinds  of  pleas  to  an  indict- 
ment, which  may  be  pleaded  by  the  defendant:  First, 
guilty;  second,  not  guilty;  third,  a  former  judgment  of 
conviction  or  acquittal  of  the  offense  charged  in  the 
indictment.  *  *  *."  In  section  4714,  of  the  Revi- 
sion of  1860,  and  in  section  4359,  of  the  Code  of  1873, 
the  language  is,  "There  are  but  »three  pleas  to  an 
indictment"  (naming  the  same  as  those  given  in  the 
Code  of  1851).  The  sentence,  ^There  are  three  kinds 
of  pleas,"  is  more  comprehensive  than,  "There  are 
but  three  pleas/'  and  the  change  from  the  former  to 
the  latter,  indicates  a  legislative  intent  to  exclude  all 
pleas  not  specified.  This  conclusion  is  strengthened 
somewhat  by  section  4715,  of  the  Revision,  now  sec- 
tion 4360,  of  the  Code,  which  prescribes  a  form  for 
each  of  the  three  pleas  allowed.  It  is  further 
strengthened  by  the  enactmentment  in  the  Revision 
of  section  4655,  continued  in  the  Code  of  1873,  as  sec- 
tion 4301,  which  is  as  follows:  "The  precise  time  at 
which  the  offense  was  committed,  need  not  be  stated 
in  the  indictment,  but  it  is  suflBcient  if  it  allege  that 
the  offense  was  committed  at  any  time  prior  to  the 
finding  thereof,  except  when  the  time  is  a  material 
ingredient  in  the  offense."  It  is  not  necessary,  under 
this  provision,  to  prove  when  an  offense  was  com- 
mitted, if  time  is  not  a  material  ingredient  of  it. 
State  V.  Moore,  78  Iowa,  495  (43  N.  W.  Rep.  273),  and 
cases  therein  cited;  State  v.  Deitrick,  51  Iowa,  471, 
(1  N.  W.  Rep.  732).  If  the  evidence  shows  that  the 
offense  was  committed  within  such  a  time  prior  to  the 

finding,  the  indictment  that  the  action  is  not 
9         barred,  it  is  suflBcient,  and  it  is  the  well  settled 

and  authorized  practice  to  instruct  the  jury 
within  what  time  the  crime  charged  must  be  proven 
to  have  been  committed,  in  order  to  warrant  a  convic- 
tion. The  plea  tendered  in  this  case,  to  the  effect  that 
the  prosecution  was  barred  by  the  statute  of  limitations, 
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was  neither  necessary  to  a  presentation  of  that 
defense,  nor  authorized.  The  court  rightly  charged 
the  jury  in  regard  to  the  time  within  which  the 
alleged  offense  must  have  been  committed  to  authorize 
a  verdict  of  guilty,  and  that  was  sufl5cient. 

VI.  It  is  contended  that  the  court  should  have 
sustained  a  motion  filed  by  the  defendant  to  instruct 
the  jury  to  return  a  verdict  in  his  favor,  and  should 
have  set  aside  the  verdict  because  the  evidence  was 
not  sufficient  to  sustain  a  conviction.  As  is  common 
in  such  cases,  the  evidence  was  conflicting;  but  facts 
necessary  to  constitute  the  crime  of  seduction  were 
testified  to  by  the  prosecutrix,  and  there  was  suffi- 
cient corroboration  to  sustain  the  verdict.  It  is  true 
the  evidence  tends  to  show  that  she  yielded  somewhat 
readily  to  the  solicitations  of  the  defendant,  and  there 
was  evidence  of  courtship  and  a  promise  of  marriage, 
.and  that  the  prosecutrix  yielded  in  consequence  of  that 
promise.  The  objections  to  the  evidence  made  by  the 
defendant  on  this  branch  of  the  case  go  to  its  value, 
and  do  not  show  that  any  essential  evidence  is 
lacking. 

VII.  The  court  charged  the  j  ury  as  follows :  "You 
are  instructed  that  seduction  is  the  inducing  of  a 
woman  to  consent  to  unlawful  sexual  intercourse  by 
means  of  false  promises,  artifice,  or  enticement  that 
overcome  her  scruples."  This  is  not  a  correct  defini- 
tion of  the  crime  of  seduction.    It  omits  to 

10  state  that  the  woman  must  have  been  unmar- 
ried, and  of  previously  chaste  character,  and, 
considered  alone,  would  have  been  erroneous  and  pre- 
sumptively prejudicial.  But  other  portions  of  the 
charge  cured  the  defect.  The  jury  was  told  that  the 
burden  was  on  the  state  to  show  that,  until  the  time 
of  her  sexual  intercourse  with  defendant,  the  prosecu- 
trix was  a  woman  of  chaste  character.  That  she  was 
unjgaarried  was  a  fact  not  questioned  on  the  trial,  and 
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it  was  stated  in  different  portions  of  the  charge,  in 
effect,  that  a  woman,  to  be  seduced,  must  be  unmar- 
ried. The  appellant  complains  of  other  portions  oi 
the  charge,  on  grounds  which  are  not  of  suflBcient 
importance  to  be  separately  mentioned.  Considered 
as  a  whole,  the  charge  is  quite  favorable  to  the  appel- 
lant, and  there  is  no  error  in  any  portion  of  it  to  which 
our  attention  has  been  called. 

Vlll.  After  the  verdict  was  returned,  the  defend- 
ant presented  a  motion  for  a  new  trial,  which  was 
overruled.  One  ground  of  the  motion  alleged  was  mis- 
conduct of  the  jury.  AflBdavits  of  two  jurors,  attached 
to  the  motion  and  made  a  part  of  it,  showed  that  a 

copy  of  the  Code  was  found  in  the  jury  room  by 
11        the  jurors.     The  affidavits  state  that:    "We 

could  not  reach  a  verdict  until  we  heard  the  law 
read  in  regard  to  the  crime  charged  in  the  indictment, 
and  in  finding  our  verdict  we  relied  upon  the  law  as 
we  found  it;  and  S.  R.  Wane,  one  of  the  jurymen,  did 
most  of  the  reading  and  explaining  the  law  to  the  jury. 
Ijdo  not  think  that  we  could  ever  have  reached  a 
verdict,  on  the  instructions  given  to  us  by  the  court, 
without  the  aid  of  the  Code,  and  our  construction  of 
the  law."  It  is  contended  on  behalf  of  the  state  that 
the  affidavits  cannot  be  considered,  because  they  were 
not  made  a  part  of  the  record  by  bill  of  exceptions,  or 
certificate  of  the  trial  judge.  Section  4482,  of  the 
Code,  refers  to  criminal  cases,  and  provides  that  "all 
papers  pertaining  to  the  cause  and  filed  with  the  clerk, 
and  all  entries  made  by  the  clerk  in  the  record  book 
pertaining  to  them,  and  showing  the  action  or 
decision  of  the  court  upon  them,  or  any  part  of 
them,  are  to  be  deemed  parts  of  the  record,  and 
it  is  not  necessay  to  except  to  any  action  or  decision 
of  the  coifrt  so  appearing  of  record."  When 
an  appeal  is  taken  it  is  the  duty  of  the  clerk 
of  the  court  "to  make  out  a  full  and  perfect  transcript 
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of  all  the  papers  in  the  case  on  file  in  his  oflBce,  except 
the  papers  returned  by  the  examining  magistrate  on 
the  preliminary  examination,  where  there  has 
12  been  one.  *  *  * "  The  effect  of  these  pro- 
visions is  to  make  of  record  any  paper  properly 
filed  in  the  oflBce  of  the  clerk  in  criminal  cases,  and  to 
enable  its  certification,  by  transcript,  to  this  court. 
The  corresponding  part  of  the  Code,  which  refers  to 
the  record  in  civil  actions  and  proceedings,  is  section 
3184.  Whether  the  mere  filing  of  aflBdavits  in  sup- 
port of  a  motion  for  a  new  trial,  in  a  civil  case,  makes 
them  a  part  of  the  record,  we  do  not  determine.  The 
aflBdavits  in  question  became  a  part  of  the  record  in 
this  case,  when  they  were  filed  with  the  motion  to 
which  they  were  attached,  but  it  does  not  follow  that 
they  are  to  be  regarded  as  establishing  the  ground  of 
the  motion  which  they  tend  to  support.  While  they 
may  be  considered  for  what  they  are  worth,  it  must 
appear  that  no  other  evidence  was  considered  by  the 
court  in  overruling  the  ground  for  the  motion  in  ques- 
tion, before  we  can  inquire  into  the  merits  of  the 
ruling.  It  was  competent  for  the  court  to  receive 
other  evidence,  and  to  require  the  jurors  who  had 
made  the  aflBdavits  to  be  examined  orally.  Whether 
that  was  done  must  be  determined  by  the  record,  and, 
if  it  does  not  show  aflSrmatively  that  all  the  evidence 
considered  by  the  court  is  before  us,  we  cannot  review 
the  ruling.  The  statement  of  counsel  that  we  have  all 
the  evidence  before  us,  if  contradicted,  is  not  suflBcient 
to  show  the  fact.  In  such  a  case,  the  certificate  of  the 
trial  judge,  duly  made  of  record,  is  necessary  to 
3  enable  us  to  act.  But  in  this  case,  the  abstract 
of  appellant  purports  to  be  full  and  complete. 
The  state  has  made  corrections  of  the  record  by  an 
additional  abstract,  and  states  that  the  •two  abstracts 
together  present  the  record  fully.  In  a  subsequent 
abstract,  the  state  denies  that  the  aflBdavits  were  ever 
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made  of  record  by  bill  of  exception  or  otherwise,  but 
that  denial  is  evidently  based  on  the  theory,  that  the 
filing  of  the  aflSdavits  did  not  make  them  of  record, 
and  that,  we  have  seen,  is  erroneous.  We  conclude, 
that  the  aflBdavits  were  the  only  evidence  before  the 
court  in  ruling  on  the  ground  of  the  motion  for  a  new 
trial  now  in  question,  and  that  they  must  be  consid- 
ered. 

IX.  The  aflBdavits  show  that  while  the  jury  was 
deliberating  upon  its  verdict,  before  an  agreement 
had  been  reached,  portions  of  the  Code  in  regard  to 
the  crime  of  seduction,  were  read  to  the  jury,  and 
explaihed  by  one  or  more  of  its  members.  This  was 
probably  done  to  aid  the  jury  in  reaching  a  verdict. 
These  facts  did  not  inhere  in  the  verdict,  and  may  be 
considered  on  the  question  of  misconduct.  But  the 
weight  which  the  jurors  gave  to  the  reading  and 
explanation,  is  a  matter  which  does  inhere  in  the 

verdict,  and  cannot  be  shown  in  the  manner 
14        attempted.     Wright  v.  Telegraph  Co.,  20  Iowa, 

210;  Griffi7%  v.  Harriman,  74  Iowa,  438  (38  N. 
W.  Rep.  139);  Cowles  v.  Railroad  Co.,  32  Iowa,  515;  2 
Thomp.  Trials,  section  2618.  The  aflBdavits  are  brief 
in  their  statements  of  fact,  and  do  not  show  what  was 
said  in  explanation.  The  purpose  of  what  was  done 
could  not  have  been  to  aid  the  jury  in  determining 
the  facts  of  the  case,  and,  if  it  was  to  satisfy  the 
jurors  that  the  charge  correctly  represented  the  law, 
then,  however  reprehensible  the  method  adopted,  it 
was  not  prejudicial.  State  v.  Carr,  43  Iowa,  423.  If 
the  purpose  was  to  convince  the  jurors  that  the  court 
had  not  correctly  stated  the  law,  it  failed,  as  the 
verdict  is  in  harmony  with  the  charge.  The  aflB- 
davits, when  considered  with  the  entire  record  in  the 
case,  do  not  show  facts  from  which  prejudice  must 
be  presumed,  and  we  are  of  the  opinion  that  the 
district  court  was  authorized  to  refuse  a  new  trial. 
Vol.  <J8  Li-  43 
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We  have  examined  the  questions  discussed  by 
counsel,  with  much  care,  but  do  not  find  any  ground 
for  disturbing  the  judgment  of  the  district  court.  It 
is  therefore  affirmed. 


iS  tSI  State  of  Iowa  v.  Lawrence  M.  Van  Auken,  Appel- 

w  «7J  lant. 

fWS    583  xaLxu. 

Indietmeiit:  names  of  grand  jurobs:  Presumption,  The  fact 
that  Frank  McCormick  and  Walrick  D.  Broers  acted  as  grand 
jurors,  while  "F.  W.  McCormick"  and  "W.  D.  Broers"  were  the 

1  names  drawn  for  the  grand  jury,  and  returned  by  the  township 
officers,  is  no  ground  for  setting  aside  the  indictment;  the  pre- 
sumption being  that  the  officer  who  served  the  precept,  did  so  tff 
summoning  the  persons  named  therein,  and  that  they  were  known 
by  the  initials  so  used. 

Immaterial  mis-description.  Where  an  indictment  for  forgery, 
in  altering  the  record  of  the  board  of  county  supervisors,  sets  out 

2  the  matter  alleged  to  have  4>een  changed,  and  the  alterations 
charged,  error  in  describing  such  matter  as  the  record  of  a  ''reso- 
lution," whereas  it  was  merely  an  entry  showing  that  an  allowance 
had  been  made  to  a  county  officer,  is  immaterial. 

Repetition.  An  indictment  charging  that  defendant  did  unlawfully 
and  feloniously  and  "with  intent  to  defraud"  falsely  alter  and 

3  forge  a  certain  public  record,  which  is  set  out  and  the  change 
made  therein  specifically  described,  together  with  the  record  as  it 
appeared  after  the  alteration  was  made,  is  not  bad  in  failing  to 
subsequently  allege  that  the  alteration  was  made  with  intent  to 
defraud. 

Forgery:  apparkxt  legal  efficacy  of  ikstbttmbnt:  Olerk  Mre. 
Code,  section  771  providing  that,  when  a  county  officer  receiving 
a  salary  is  compelled  to  employ  a  deputy,  the  supervisors  may 

4  make  a  reasonable  allowance  to  such  deputy,  relates  to  the 
employment  of  temporary  assistance  without  the  authority  of  the 

5  supervisors,and  does  not  conflict  with  Code,  section  37d8,a8  amended 
by  Acts  Eighteenth  General  Assembly,  chapter  184,  section  3,  fixing 

8  the  annual  compensation  of  the  county  auditor  at  one  thousand, 
two  hundred  dollars,  and  providing  when  it  is  necessary  for  the 
proper  discharge  of  the  duties  of  the  office,  the  supervisors  may, 
on  application  of  the  auditor,  authorize  him  to  employ  a  deputy 
on  a  salary  not  exceeding  six  hundred  dollars  per  annum. 

Same.    Hence,  a  record  entry  reciting  that  the  county  board  had 
4    allowed  the  auditor  two  hundred  and  fifty  dollars  for  hired  help 
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5    in  a  specified  year,  states  a  transaction  prima  facie  legal,  and  may, 

8  therefore,  be  the  subject  of  forgery. 

Same.    The  apparent  legal  eflScacy  of  such  alteration  is  not  affected 

4  by  evidence  that  the  allowance,  two  hundred  and  fifty  dollars, 
for  the  year  1893,  with  the  fees  collected  by  the  auditor  during 
that  year,  amounted  to  more  than  the  board  was  legally  author- 
ized to  allow. 

Sam£.    It  is  suflacient  to  constitute  forgery  that  the  forged  instru- 

5  ment  be  of  apparent  legal  efficacy,  or  the  evidence  of  a  legal  right. 

Same.  An  alteration  by  the  county  auditor  of  the  records  of  the 
board  of  supervisors,  although  made  after  the  expiration  of  his 

4  term  of  office,  constitutes  a  forgery,  where  such  alteration  might 

5  enable  him  to  make  a  successful  claim  for  the  fees  of  his  office 
if  he  had  accounted  for  them,  or  to  defeat  an  action  for  their 
recovery,  if  he  had  not. 

Material  alteration.  An  indictment,  charging  defendant  with 
forgery,  in  altering  a  record  of  the  board  of  supervisors,  originally 
reciting,  that  "the  board  allowed  the  auditor  $250,  for  hired  help 
for  1893,"  by  inserting  the  words  "above  fees,"  in  place  of  "for 
1893,"  charges  a  material  alteration  of  the  record,  though  it  fails 

6  to  show,  that  defendant  was  the  county  auditor,  and  that  he 
intended  to  profit  by  the  alteration. 

EviDENOE.  On  the  trial  of  such  indictment,  a  bill,  which  defendant 
had  presented  to  the  board  of  commissioners,  including  an  item 

7  of  two  hundred  and  fifty  dollars,  for  making  assessor's  plats,  etc., 
was  properly  received  in  evidence  as  tending  to  show  the  claims 
defendant  had  made  for  compensation,  and  to  explain  the  knowl- 
edge and  motives  with  which  he  acted  in  making  the  alleged 
alteration. 

Same.    It  was  also  proper  to  show  that  defendant  had  been  county 

4  auditor,  and  to  introduce  his  report  of  the  fees  he  had  col- 

5  lected. 

Courts:  adjournment  of  term.  A  judge  appointed  to  hold  a  term 
of  court  In  each  of  two  different  counties  may  lawfully  adjourn 

9  the  term  of  court  in  one  county  to  a  day  specified,  and  hold  a  term 
in  the  other  county  during  the  meantime. 


Appeal  from  Gerro  Gordo  District  Court. — Hon.  P.  W. 
Burr,  Judge. 

Wednesday,  October  7,  1896. 
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The  defendant  was  convicted  of  the  crime  of 
forgery,  and  from  the  judgment,  which  required  that 
he  be  imprisoned  in  the  state  penitentiary  at  Ana- 
mosa,  at  hard  labor,  for  the  term  of  six  months,  he 
appeals. — Affirmed. 

S.  G.  Van  Auken  and  Gliggitt  &  Rule  for  appel- 
lant. 

Milton  Remley,  attorney  general,  for  the  state. 

Robinson,  J. — I.  The  defendant  had  no  opportu- 
nity to  object  to  the  grand  jury  until  after  the  indict- 
ment was  presented.  He  was  then  arraigned,  and 
moved  to  set  aside  the  indictment  on  the  ground  that 
the  grand  jurors  who  found  it,  were  not  the  persons 
whose  names  were  returned  by  the  township  oflBcers 
for  the  grand  jury  list,  and  that  they  were  not  the  per- 
sons who  were  drawn  for  the  grand  jury  for  the  year 
1895,  in  which  the  indictment  was  found.  A  further 
ground  for  the  motion  was  that  the  indorsement  on 
the  indictment,  "A  true  bill,"  was  not  signed  by  a 

member  of  the  grand  jury.  The  motion  was 
1  overruled.      The  facts  appear  to  be  that  the 

names  returned  by  the  township  oflBcers  were 
written  as  follows:  "F.  McCormick,  Wm.  Barragy,  H. 
8.  Butz,  W.  D.  Broers  and  Wm.  G.  Helm;"  and  the 
names  drawn  were  written:  *T.  McCormick,  Wm.  Bar- 
ragy, S.  H.  Butz,  W.  D.  Broers,  and  W.  G.  Helm."  The 
persons  who  acted  as  grand  jurors  were  Frank  McCor- 
mick, William  Barragy,  William  G.  Helm,  Walrick  D. 
Broers,  and  H.  S.  Butz.  The  indorsement,  "A  true 
bill,"  was  signed,  "F.  McCormick,  Foreman  of  the  Grand 
Jury."  It  will  be  observed  that  in  some  cases  the 
given  name  is  set  out,  while  in  others,  letters  or  initials, 
only,  are  used  for  the  given  names.  Thus,  "F.  McCor- 
mick" is  given  as  the  name  of  a  person  returned  by  the 
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township  oflBcers  who  was  drawn  as  a  grand  juror,  and 
who  signed  the  indorsement  on  the  indictment,  while 
Frank  McCormick  is  shown  to  have  served  as  a  grand 
juror.  W.  D.  Broers  was  returned  and  drawn  as  a  grand 
juror,  and  Walrick  D.  Broers  served.    The  argument 
of  the  appellant  in  support  of  the  motion  is  that  a 
single  letter  cannot  be  presumed  to  be  the  initial  of, 
and  to  stand  for,  any  particular  name,  and  that  F. 
McCormick  cannot  be  presumed  to  be  Frank  McCor- 
rick;  that  Walrick  D.  Broers  cannot  be  presumed  to  be 
W.  D.  Broers;  that  a  single  letter  may  not  be  presumed 
to  be  a  full  given  name;  that  an  initial  letter  cannot 
be  properly  used  in  lieu  of  a  full  name  in  legal  pro- 
ceedings; and  that  a  person  whose  full  given  name  is 
set  out  will  not  be  presumed  to  be  the  same  as  one 
who  has  the  same  surname,  and  the  initial  letter  of 
whose  given  name  is  the  same.    It  is  undoubtedly 
true  that  there  are  authorities,  especially  at  common 
law,  which  tend,  in  some  degree,  to  support  the  argu- 
ment of  the  appellant.    16  Am.  &  Eng.  Enc.  Law,  128. 
But  it  is  a  matter  of  common  knowledge  that  many 
persons  use  the  initials  of  their  given  names,  only, 
with   their  surname,  in  business  transactions;  and 
cases  are  exceptional  where  persons  having  two  given 
names  set  out  both  in  full  in  ordinary  business  or 
other  transactions,  and  it  may  be  safely  asserted  that 
it  is  the  general  usage  not  to  do  so.    The  same  gen- 
eral rules  apply  when  the  name  of  a  person  is  spoken 
or  written  by  others.    The  practice  of  using  initial 
letters  of  given  names  is  too  common  to  be  disregarded, 
and  we  know  of  no  reason  why  a  person  may  not 
with  entire  propriety  use  an  initial  letter  in  lieu  of  his 
given    name    in    most    business    transactions.     In 
Oakley  v.  Pegler  (Neb.)   (46  N.  W.  Kep.   921),    the 
plaintiff  in  error  sought  to  defeat  a  foreign  judg- 
ment because  it  had  been  rendered  against  "0.  R. 
Oakley"  while  his  full  name  was  Oscar  Rodman  Oakley. 
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He  admitted  that  his  business  signature  was  "0. 
11.  Oakley"  and  stated  that  "all  business  men  use  their 
iuitials."  The  court  held  that  the  name  he  customarily 
used  might  be  regarded  as  his  business  name,  and  that 
a  judgment  rendered  against  him  in  that  name  could 
not  be  attacked  collaterally.  The  argument  in  favor  of 
using  the  full  given  name  is  that  by  so  doing,  the  person 
to  whom  it  belongs,  is  more  readily  and  certainly 
identified,  and  that  is  no  doubt  true.  It  would  be  good 
policy  in  many  cases,  especially  where  the  title  to  real 
estate  is  involved,  to  use  the  full  names.  But  no 
question  of  that  kind  is  presented  here.  It  may  be  con- 
ceded that  under  ordinary  circumstances  "F"  will  not 
be  presumed  to  stand  for  Frank,  and  that  "W.  D. 
Broers"  will  not  be  presumed  to  be  Walriok  D.  Broei?, 
but  this  case  involves  facts  which  authorize  the  pre- 
sumption that  the  persons  who  served  as  grand  jurors 
were  the  ones  whose  names  were  returned  and  drawn 
for  that  purpose.  The  grand  jury  was  drawn  under  a 
law  which  required  that  the  list  from  which  grand 
jurors  were  to  be  drawn,  should  consist  of  seventy- 
five  names,  returned  from  the  several  election  pre- 
cincts of  the  county,  on  an  apportionment  among  them 
made  by  the  county  auditor,  and  not  more  than  one 
grand  juror  could  be  drawn  from  any  civil  township 
unless  the  civil  townships  were  fewer  than  the  required 
number  of  grand  j  urors.  In  this  case,  the  names  returned 
by  the  township  officers,  and  drawn  for  the  grand 
jury,  and  shown  by  the  court  records  to  have  been  the 
names  of  the  persons  who  served  as  grand  jurors, 
included  several  in  which  initial  letters  were  used  for 
^iven  names.  The  names  were  the  same  in  each  case, 
excepting  that  the  name,  "Wm.  G.  Helm,"  was 
returned  by  the  township  officers,  and  is  given  in  the 
coiHii  record,  as  the  name  of  one  of  the  grand  jurors, 
but  the  name,  "W.  G.  Helm,"  was  drawn  from  the 
jury  li  st.    It  appears  that  several  of  the  jurors  who 
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served  had  given  the  names  which  we  have  set  out. 
In  view  of  the  custom  of  using  initial  letters,  to  which 
we  have  referred,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  sheriff  who 
served  the  precept  did  so  by  summoning  the  persons 
whose  names  were  given  therein,  and  that  the  jurors 
who  actually  served,  were  the  persons  named  in  the 
precept,  and  that  they  were  known  by  the  names 
therein  used.  It  must  also  be  presumed  that  "F. 
McCormick"  was  the  form  used  by  the  juror,  Frank 
McCormick,  in  signing  his  name.  This  conclusion 
finds  support  in  the  following  cases:  State  v.  Pierccy 
8  Iowa,  238;  State  v.  McComb,  18  Iowa,  49;  State  v. 
Williams,  20  Iowa,  100;  State  v,  Stanley,  33  Iowa,  532; 
Byington-v.  Moore,  62  Iowa,  474  (17  N.  W.  Rep.  644); 
State  V.  Arnold,  98  Iowa,  253  (67  N.  W.  Rep.  252). 
The  motion  to  set  aside  the  indictment  was  properly 
overruled. 

II.  The  indictment  charges  the  defendant  with 
the  crime  of  forgery,  in  language  as  follows:  "The 
said  Lawrence  M.  Van  Auken,  on  the  15th  day  of  Jan- 
uary, in  the  year  of  our  Lord  1895,  in  the  county  afore- 
said, did  unlawfully  and  feloniously,  and  with  intent 
to  defraud,  falsely  alter  and  forge  a  certain  public 
record,  to-wit,  the  record  of  the  proceedings  of  the 
board  of  supervisors  of  Cerro  Gordo  county,  and  state 
of  Iowa,  in  which  the  proceedings  of  the  board  of 
supervisors  of  said  county  are  recorded  by  the  county 
auditor,  as  by  law  provided,  and  particularly  the  rec- 
ord of  the  proceedings  of  said  board  of  supervisors  of 
said  county,  made  and  recorded  in  supervisors'  record 
book,  on  the  16th  day  of  November,  A.  D.  1893,  in  the 
following  words  and  figures,  to-wit,  *The  board 
allowed  the  auditor  $250.00  for  hired  help  for  1893,' 
by  altering  said  record  of  said  resolution  by  erasing 
the  words  *for  1893'  therefrom,  and  inserting  the 
words  'above  fees'  in  their  place  and  stead,  making 
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the  record  of  said  resolution  falsely  read  as  follows, 

to-wit/The  board  allowed  the  auditor  $250.00  for  hired 

help,  above  fees,'  contrary  to  the  form  of  the  statutes 

in  such  cases  made  and  provided,  and  against 

2  the  peace  and  dignity  of  the  state  of  Iowa."  It 
is  claimed  that  this  contains  repugnant  alle- 
gations, in  that  the  record  alleged  to  have  been 
altered  is  described  as  the  record  of  a  resolution,  but 
appears  to  have  been  merely  an  entry  which  shows 
that  an  allowance  had  been  made  to  the  auditor.  It 
was  not  strictly  correct  to  speak  of  the  matter 
recorded  as  a  "resolution,"  but  the  record  alleged  to 
have  been  changed,  and  the  alteration  charged,  are 
fully  set  out,  and  the  error  in  describing  it  was  wholly 
without  effect,  and  immaterial. 

III.  It  is  claimed,  that  the  indictment  does  not 
properly  charge  that  the  alteration  of  the  record  in 
question  was  made  with  intient  to  defraud.    We  do  not 

think  the  claim  is  well  founded.     The  indict- 

3  ment  charges,  that  the  defendant  "did,  unlaw- 
fully and  feloniously,  and  with  intent  to  defraud, 

falsely  alter  and  forge  a  certain  public  record."  The 
record,  as  it  was  claimed  to  have  existed  before  the 
forgery,  was  set  out.  The  change  made  therein  was 
specifically  described,  and  the  record,  as  it  appeared 
after  the  alteration  had  been  made,  was  given.  It 
was  not  necessary  to  follow  that  showing,  by  alleging 
again,  that  the  alteration  was  made  with  the  intent  to 
defraud.  The  charge  contained  in  the  first  part  of  the 
indictment,  that  the  defendant  did  alter  and  forge  a 
public  record,  with  the  intent  to  defraud,  was  made 
with  specific  reference  to  the  acts  which  were  after- 
ward described,  and  there  was  no  occasion  to  repeat  it. 

IV.  It  is  next  claimed  that  the  record  in  ques- 
tion was  not,  and  could  not  have  been  made,  the  sub- 
ject of  forgeiy,  for  the  reason  that,  in  its  original 
form,  it  was  on  its  face  illegal  and  void.    It  is  not 
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denied  that  the  recorded  proceedings  of  the  board  oJ 
supervisors  constitute  a  public  record,  which  may  b€ 

the  subject  of  forgery,  within  the  meaning  oi 
4         section  3917,  of  the  Code,  but  it  is  said  that  the 

board  of  supervisors  did  not  have  the  legal 
right  to  allow  the  county  auditor  two  hundred  and 
fifty  dollars,  or  any  other  sum,  for  "hired  help,"  in 
the  year  1893.  Section  3798,  of  the  Code,  as  amended 
by  section  3,  of  chapter  184,  of  the  Acts  of  the 
Eighteenth  General  Assembly,  relates  to  county  aud- 
itors, and  is  as  follows:  "The  total  compensation  of 
the  auditor  in  any  one  year  shall  not  exceed  the  sum 
of  twelve  hundred  dollars,  inclusive  of  fees;  but 
when  in  the  judgment  of  the  board  of  supervisors,  it 
is  necessary  for  the  proper  discharge  of  the  duties  of 
the  oflBce,  said  board  may,  upon  application  of  the 
auditor,  authorize  said  auditor  to  employ  a  deputy  or 
clerk,  at  a  salary  not  exceeding  the  rate  of  six  hun- 
dred dollars  per  annum."  Section  771,  of  the  Code, 
provides  that,  "when  a  county  oflBcer  receiving  a 
salary,  is  compelled  by  the  pressure  of  business  of  his 
oflBce,  to  employ  a  deputy,  the  board  of  supervisors 
may  make  a  reasonable  allowance  to  such  deputy." 
It  is  claimed  that  the  allowance  made  under  these 
provisions,  must  be  to  the  deputy  or  clerk,  and  not  to 
the  auditor.  The  provision  made  by  section  3,  of 
chapter  184,  of  the  Acts  of  the  Eighteenth  General 
Assembly,  in  regard  to  the  employment  and  salary  of 
a  deputy  or  clerk  for  the  auditor,  is  the  same  as  that, 
made  by  the  preceding  section  of  the  same  act,  for 
the  deputy  or  clerk  of  a  county  treasurer,  except  that 
in  the  latter,  the  salary  of  six  hundred  dollars  author- 
ized is  limited  to  the  time  the  deputy  or  clerk  is  act- 
ually employed.  The  statute  last  cited,  and  section  771, 
of  the  Code,  were  considered  in  Harris  v.  Chickasaw 
County,  77  Iowa,  345  (42  N.  W.  Rep.  313),  where  it  was 
held  that  they  were  not  in  conflict,  that  section  771 
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relates  to  the  employment  of  special  or  temporary  assist- 
ance without  the  authority  of  the  board  of  supervisors, 
and  that  where  such  assistance  is  necessarily  employed, 
the  county  is  liable  for  its  payment.  The  first  section 
of  the  act  of  the  Eighteenth  General  Assembly,  which 
we  have  cited,  has  a  provision  in  regard  to  the  employ- 
ment of  a  deputy  or  clerk  for  the  clerk  of  the  courts 
like  that  contained  in  the  next  section  in  regard  to 
the  deputy  or  clerk  of  a  county  treasurer,  to  which 
we  have  already  referred.  The  first  section  and 
section  771  of  the  Code  were  considered  in  Gamble 
V.  Marion  County,  85  Iowa,  675  (52  N.  W.  Rep. 
556),  where  it  was  held  that  the  county  was  liable  for 
services  of  a  clerk  necessarily  employed  by  the  clerk 
of  the  courts,  but  not  applied  lor  to,  nor  authorized 
by,  the  board  of  supervisors.  It  is  said  that  in  each  of 
those  cases  the  principal  was  the  assignee  of  his  clerk, 
and  thus  occupied  the  place  of  the  latter,  and  did  not 
seek  to  recover  in  his  own  right  in  suing  for  the 
amount  which  his  clerk  had  earned.  But  neither 
case  was  based  on  that  theory.  It  was  immaterial  to 
the  county  whether  its  oflBcer  sought  to  recover  for 
money  he  had  paid  to  a  clerk  as  a  salary,  or  for  a  claim 
for  a  salary,  held  as  assignee.  It  is  true  that  the  allow- 
ance could  not  have  been  made  to  the  oflBcer  except- 
ing for  work  performed  by  a  deputy  or  clerk  who  was 
necessarily  employed  to  do  it.  The  oflBcer  could  not, 
under  the  pretense  of  having  done  extra  work, 
increase  his  authorized  salary  by  demanding  and 
receiving  extra  compensation  himself;  but  it  was  not 
unlawful  to  allow  him  compensation  for  which  he 
was  liable  to  a  clerk  or  deputy  who  had  been,  or 
necessarily  would  be,  employed  to  perform  the  duties 
of  his  oflBce.  The  allowance  made  by  the  board  was 
*'for  hired  help  for  1893."  That  will  be  presumed  to 
have  been  help  properly  hired  to  render  services  in  the 
oflBce  of  the  defendant.    Following  the  cases  cited,  we 
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must  hold  that  the  allowance  made  was  prima  facie 
legal. 

V.  The  indictment  charges,  and  the  proof  shows, 
that  the  alteration  in  question  was  made  in  January, 
1895.  It  is  claimed  that,  as  the  term  of  oflBce  of  the 
defendant  expired  before  the  record  was  changed,  it 
must  be  presumed  that  he  had  previously  accounted 
for  the  fees  of  his  oflBce;  that  the  record  appeared  to 
have  answered  the  purpose  for  which  it  was  made, 
and  to  be  without  further  force;  that  the  indictment 
does  not  show,  that  when  the  record  was  altered  there 
were,  in  fact,  fees  received  by  him  for  which  he  had 
not  accounted;  that  it  does  not  show,  that  the  altera- 
tion of  the  record  could  have  prejudiced  any  one;  and, 
therefore,  that  the  claim  of  forgery  is  not  prop- 
5  erly  charged.  It  is  not  essential  to  the  commis- 
sion of  that  crime,  that  the  forged  instrument 
would  have  been,  if  genuine,  of  legal  eflBcacy.  It  is 
sufBcient,  if  it  might  apparently  be  of  legal  efficacy, 
or  the  foundation  of  a  legal  liability,  or  the  evidence 
of  a  legal  right.  State  v.  Pierce^  8  Iowa,  234;  State  v. 
Sherwood,  90  Iowa,  550  (58  N.  W.  Rep.  911);  Com.  v. 
Ray,  3  Gray,  446;  8  Am.  Enc.  Law,  478;  Whart.  Cr. 
Law.  sections  680,  695.  The  alteration  in  question 
was  designed  to  show  that  the  defendant  was  entitled 
to  the  fees  of  his  office,  in  addition  to  the  allowance 
made  for  assistance.  If  he  had  already  ac^  ounted  for 
the  fees,  it  might  give  him  an  apparent  legal  right  to 
recover  them  of  the  county.  As  evidence  of  a  right, 
it  might  have  enabled  him  to  make  a  successful  claim 
for  the  iees,  if  he  had  accounted  for  them,  or,  if  he 
had  not,  to  defeat  an  action  brought  to  recover  them 
of  him.  The  evidence  shows,  that  he  had  hot,  in 
fact,  accounted  for  the  fees  for  the  years  1893  and 
1894,  and  that  the  alteration  was  designed  to  make  it 
appear  that   he  was  not    under  any  obligation  to 
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account  for  them.  We  conclude,  that  the  indictment 
is  not  open  to  the  objection  made. 

VI.  The  appellant  contends  that  the  indictment 
is  insuflBcient  because  it  does  not  show  that  the  altera- 
tion was,  in  any  respect,  material.  It  consisted  of  two 
distinct  parts:  Firsty  the  erasure  of  the  clause  "for 
1893;'*  second,  the  insertion  of  the  words  "above  fees." 
As  originally  made;  the  record  showed  an  allowance 
for  the  year  1893.  By  the  alteration  the  allowance  was 
made  to  appear  indefinite,  and,  under  it,  the  defendant 
might  have  claimed  that  it  was  only  a  partial  payment, 
or  that  it  was  designed  to  be  an  allowance  for  each  year 

of  his  last  term  of  oflBce.    His  acts  show'thathe 

6  intended  to  make  the  latter  claim.    The  words 
"above    fees,"    as  used,  expressed  the  idea — 

although  not  with  the  utmost  accuracy — that  the 
defendant  was  to  have  the  fees  of  his  oflSce  in  addition 
to  the  allowance  of  two  hundred  and  fifty  dollars.  It 
is  true,  the  indictment  does  not  show  that  the  defend- 
ant had  been  county  auditor,  and  that  he  intended  to 
profit  by  the  alteration  of  the  record,  but  it  was  not 
necessary  that  it  should  do  so.  It  showed  fully  and 
clearly  the  exact  alteration  of  which  the  defendant 
was  accused,  and  that  it  was  made  unlawfully  and  felo- 
niously, and  with  intent  to  defraud,  and  that  It  was 
of  a  character  to  defraud,  and  that  the  record  altered 
was  the  subject  of  forgery.  That  we  think  was  suflB- 
cient.  A  person  of  common  understanding  could  not 
have  failed  to  know  what  the  indictment  intended  to 
charge. 

VII.  The  appellant  complains  of  the  introduc- 
tion in  evidence  of  a  bill  which  he  had  presented  to 
the  board  for  payment.     The  bill  included  an  item  of 

two  hundred  and  fifty  dollars  for  making  asses- 

7  sor's  plats  and  books  for  the  year  of  1895.    It 
was  properly  received  as  tending  to  show  the 

claims  the  defendant  had  made  for  compensation,  and 
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to  explain  the  knowledge  and  motives  with  which  he 
acted  in  making  the  alteration  in  question.  It  was 
also  proper  to  show  that  he  had  been  county  auditor, 
and  to  introduce  in  evidence  his  report  of  the  fees 
he  had  collected.  We  do  not  find  any  error  in  the 
rulings  on  the  admission  of  evidence. 

VIII.  Complaint  is  made  of  instructions  given  by 
the  court,  and  of  its  refusal  to  give  others  asked  by 
the  defendant.  It  is  said  that  the  court  erred  in  using 
the  phrase  "apparent  eflBcacy,"  instead  of  "apparent 
legal  eflBcacy,"  in  referring  to  the  record  as  altered. 
If  the  court  erred  in  this  respect,  no  prejudice  could 
have  resulted.  The  charge,  as  a  whole,  is  full,  and 
fair  to  the  defendant.  The  instructions  asked  by  him, 
so  far  as  they  were  correct  and  material,  were  incor- 
porated in  the  charge  given;  and  the  evidence 

8  is  suflBcient,  beyond  question,  to  sustain  the 
verdict.  In  this  connection,  it  is  urged  that  the 
evidence  shows  that  the  allowance  of  two  hundred  and 
fifty  dollars  for  the  year  1893,  with  the  fees  collected 
during  that  year,  amounted  to  six  hundred  and  twenty- 
six  dollars  and  twenty  cents,  or  to  more  than  six  hun- 
dred dollars,  which  the  law  permitted  the  board  of 
supervisors  to  allow  for  a  clerk  or  deputy,  and  there- 
fore, that  the  alteration  did  not  have  any  apparent 
validity.  The  record  itself,  as  altered,  did  not  disclose 
that  the  allowance  it  made  was  greater  than  that 
authorized  by  law,  but  appeared  to  be  authority  and 
evidence  in  favor  of  the  claim  of  right  to  the  fees 
which  the  defendant  was  making,  which  the  altera- 
tion was  designed  to  aid. 

IX.  The  verdict  was  returned  on  the  fourteenth 
day  of  September,  1895.  On  the  eighteenth  the 
defendant  filed  a  motion  for  a  new  trial,  and  a  motion 

^  in  arrest  of  judgment.  They  were  overruled  on  the 
twenty-eighth,  and  judgment  was  entered,  notwith- 
standing an  objection    was    made    thereto    by    the 
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defendant  to  the  effect  that  the  court  was  not  then 
legally  in  session,  and  did  not  have  the  right  or 
9         jurisdiction  to  render  judgment.    The  objection 
was  based  upon  the  following  facts:    By  virtue 
of  an  order  made  by  the  proper  district  judges,  a  term  of 
court  commenced  in  Cerro  Gordo  county  on  the  ninth 
day  of  September,  1895,  and  in  Hancock  county,  in 
the  same  judicial  district,  on  the  twenty-third  day  of 
the  same  month.    Burr,  J.,  was  assigned  to  hold  both 
terms.    On    the  nineteenth  day  of   September  the 
court  then  being  held  in  Cerro  Gordo  county  was 
adjourned  to  the  twenty-third.    On  that  day  it  was 
opened,  and,  in  the  evening,  was  adjourned  until  noon 
of  the  twenty-eighth.    In  the  morning  of  the  twenty- 
fourth,  court  was  opened  in  Hancock  county  by  Burr, 
J.,  and  continued  in  session    from  day  to  day  until 
nearly  noon  of  the  twenty-eighth  day,  when  it  was 
adjourned  until  the  thirtieth,  the  business  of  the  term 
not  having  been  completed;  and  the  adjourned  term 
in  Cerro  Gordo  county  was  opened,  and  the  proceed- 
ings to  which  we  have  referred  were  had.    There  were 
but  two  judges  in  the  district,  and  the  othen  judge 
was  engaged  during  the  time  in  question  in  holding 
court  in  Floyd  and  Bremer  counties,  in  the  same 
district.    The  appellant  contends  that  what  was  done 
vras,  in    effect,  the  holding  of  two   terms   of  court 
at  the  same  time,  by  the  same  judge,  in  different 
counties.     The  right  to  adjourn  a  court  from  time 
to  time,  and  to  hold  a  term  in   one  county  during 
the  time  fixed  for  the  holding  of  a  term  by  the  same 
judge  in  another  county,  is  well  settled.    See  State  v. 
Stevens,  67  Iowa,  558  (25  N.W.  Rep.  777);  State  v.  Peter- 
son,  67  Iowa,  568  (25  N.  W.  Rep.  780);  Cook  v.  Smith, 
54  Iowa,  639  (6  N.  W.  Rep.  259,  and  7  N.  W.  Rep.  16); 
State  V.  Knight,  19  Iowa,  96;   Weaver  v.  CooUdge,  15 
Iowa,  244.    It  was  held  in  the  case  entitled  In  re  Hun- 
ter's  Estate,  84  Iowa,  389  (51  N.  W.  Rep.  20),  that  a  term 
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of  court  being  held  in  one  county  may  be  adjourned  to 
a  time  subsequent  to  that  appointed  for  a  regular  term 
to  be  held  by  the  same  judge  in  another  county  of  the 
district,  and  continued  at  the  time  to  which  it  was 
adjourned.  This  case  differs  from  that  in  the  fact  that 
there  was  an  adjournment  of  the  court  in  each  county, 
and  that  the  holding  of  court  was  to  be  resumed  in 
Hancock  county  after  the  adjourned  business  in  Cerro 
Gordo  county  should  be  finished.  We  do  not  think 
that  fact  affects, the  right  of  the  court  to  transact  the 
business  required  to  dispose  of  this  case  as  it  did.  The 
court  was  not  in  session  in  the  two  counties  at  the 
same  time,  and  it  had  the  power  to  do  what  was  done 
in  this  case  when  judgment  was  rendered.  The  cases 
of  Davis  V.  Fish^  1  G.  Greene,  412,  and  Grable  v.  State, 
2  G.  Greene,  565,  were  not  decided  under  existing  stat- 
utes, and  are  not  applicable  in  this  case. 

X.  What  we  have  said  disposes  of  the  controlling 
questions  in  this  case.  Others  are  presented  in  argu- 
ment, but  are  disposed  of  by  what  we  have  said, 
or  are  not  of  sufficient  importance  to  justify  special 
mention.  The  proceedings  of  the  district  court  appear 
to  have  been  without  prejudicial  ei*ror,  and  the  judg- 
ment is  AFFIRMED. 
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State  op  Iowa  v.  E.  L.  Cavanaugh,  Appellant. 

Objection:    bulino  waived.    An  objection  to  documents  offered  in 

1  evidence  is  waived  by  failing  to  ask  for  a  ruling  thereon,  which 
was  reserved  at  the  time  the  offer  was  made. 

Practice:    juror  as  witness.    A  statement  by  the  court  that  if  any 

2  of  the  jurors  have  any  personal  knowledge  of  the  facts  in  contro- 
versy, it  is  his  duty  to  declare  same  in  open  court,  in  response  to 
which  one  of  the  jurors  whose  name  was  indorsed  on  the  indict- 
ment as  a  witness  before  the  grand  jury,  states  that  he  has  knowl- 
edge of  the  case,  and  testifies  thereto,  as  a  witness,  is  proper 

.under  Code  4433,  providing  that  if  a  juror  has  personal  knowledge 
of  a  fact  in  controversy,  he  must  declare  the  same  in  open  court, 
during  the  trial,  and  such  a  proceeding  is  not  objectionable  on 
the  ground  that  there  were  only  eleven  jurors  when  the  testimony 
was  given. 

Appeal  from  Benton  District  Court. — Hon.  Gt.  W.  Burn- 
ham,  Judge. 

Wednesday,  October  7, 1896. 

Indictment  for  nuisance.  Verdict  of  guilty,  and 
a  judgment.    Defendant  appealed. — Affirmed. 

Tom  H.  Milner^  Cato  Sells,  and  Matt  Gaasch  for 
appellant.  • 

Milton  Eemley,  attorney  general,  for  the  state. 

Granger,  J. — I.  The  only  questions  for  our  con- 
sideration are  as  to  the  actions  of  the  coxirt  in 
admitting  evidence.  It  appears  that,  for  the  period 
in  which  it  is  sought  to  establish  the  unlawful  keep- 
ing and  sales,  the  defendant  was  engaged  in  business 
with  one.  Pierce,  who  was  an  accredited  pharmacist, 
with  a  permit  to  sell  liquors  for  lawful  purposes. 
Pierce  made  returns  of  his  sales  to  the  county  auditor, 
under  the  law.  On  the  trial  of  the  indictment,  the 
deputy  county  auditor  was  a  witness,  and  produced, 
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from  the  auditor's  oflBce,  a  bi-monthly  report  of 
Pierce,  for  March  and  April,  1895,  which,  upon  being 
identified,  was  admitted  in  evidence,  as  well  as  cer- 
tain written  requests  for  liquor.  These  were  objected 
to,  because  it  was  Pierce's  report,  and  the  transactions 
exclusively  his.  These  items  of  evidence  were  identi- 
fied by  number.  To  properly  understand  the  admis- 
sibility of  this  evidence,  it  is  important  to  understand 
the  circumstances  under  which  it  is  claimed  the  sales 
were  made.  These  are  indicated  by  the  following 
instructions,  given  by  the  court:  "(5)  Evidence  has 
been  introduced  on  the  trial  of  this  cause,  tending  to 
prove  that  the  defendant,  at  and  within  Benton 
county,  Iowa,  and  within  one  year  prior  to  September 
10, 1895,  was  concerned,  engaged,  or  interested  with 
one,  W.  H.  Pierce,  in  conducting  a  pharmacy,  and 
that,  while  so  conducting  said  pharmacy,  said  W.  H. 
Pierce  held  a  permit  from  the  district  court,  in  and 
for  Benton  county,  Iowa,  to  sell  intoxicating  liquors 
for  the  actual  necessities  of  medicine.  If  you  find, 
from  the  evidence,  that  the  foregoing  facts  are  estab- 
lished, then  you  are  instructed  that  the  defendant 
would  not  be  guilty  for  any  sales  made  by  the  said 
W.  H.  Pierce,  while  he  had  such  permit,  made  in  good 
faith,  for  the  actual  necessities  of  medicine  only.  But 
if  you  find,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  any  sales  so  made  during  said  time,  by  W. 
H.  Pierce,  during  the  time  he  held  such  permit,  were 
not  made  in  good  faith,  and  for  the  actual  necessities 
of  medicine,  and  that  the  defendant  was  in  any 
way  tjoncerned,  engaged,  or  employed  in  owning  or 
keeping  the  intoxicating  liquors  so  sold,  and  had 
knowledge  of  or  gave  his  consent  to  such  sales,  then 
the  defendant  is  guilty,  and  you  should  so  find."  The 
instruction,  which  is  not  questioned  to  us,  discloses 
the  grounds  upon  which  the  reports  and  requests  of 
sales  were  admitted  in  evidence.  If  Pierce  was 
Vol.  98  la— 44 
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engaged  in  the  unlawful  sale  of  liquors  under  color  of 
a  permit,  and  the  defendant  was  in  any  way  aiding  in 
such  unlawful  sales,  knowingly,  there  could  be 
no  question  of  his  guilt,  and  evidence  that  tended 
to  show  such  facts  was  proper;  and  it  may  be  said  that 
other  evidence  leaves  little  doubt  of  the  fact.  A 
bundle  of  these  requests,  known  as  "Exhibit  119," 
was  offered  in  evidence,  and  objected  to,  because  it 
appeared  from  the  testimony  of  the  deputy  auditor 
that  it  was  before  the  grand  jury,  and  not  examined 
by  it;  and  it  was  urged  that  "it  was  not  a  witness 

before  the  grand  jury  in  any  sense,"  and  no 
1  notice  was  given,  etc.    The  court  reversed  its 

ruling  on  the  objection,  and  none  seems  to  have 
been  made;  but  it  is  said  in  argument  that,  "without 
any  ruling,  the  same  got  into  the  record."  The  record 
does  not  so  indicate.  The  record  stands  with  the 
offer,  the  objection,  and  the  ruling  reserved.  The 
exhibits  are  not  set  out  in  the  record,  and  we  see 
nothing  to  make  it  appear  that  the  exhibit  in  ques- 
tion was  considered.  But,  if  it  should  so  appear,  the 
facts  must  have  been  known  to  the  parties;  and  if 
they  permitted  the  cause  to  be  submitted,  without 
asking  for  the  ruling  reserved,  the  objection  would  be 
treated  as  waived. 

II.  E.  D.  Troxel  was  a  member  of  the  jury  that 
tried  the  indictment.  Troxel  was  also  a  witness  before 
the  grand  jury,  and  his  name  was  indorsed  on  the 
indictment  as  such.  Troxel's  relation  to  the  case  was 
known  when  he  was  accepted  as  a  juror,  and  neither 
party  asked  of  the  juror  any  question  concerning  his 
qualifications  to  sit.  After  the  taking  of  the  testi- 
mony had  commenced,  and  at  the  conclusion  of  the 
examination  of  a  witness,  the  court  said:  "If  any  of 
the  jurors  in  the  trial  of  this  case  have  any  personal 
knowledge  respecting  the  fact,  in  controversy  in  this 
cause,  it  is  your  duty  to  declare  the  same  in  open 
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court."  The  juror  Troxel  said:  '*Guess  that  means 
me.  I  have  knowledge  of  the  case."  The  court 
2  then  directed  him  to  be  sworn  as  a  witness,  which 
was  done,  against  objections,  and  his  testimony 
was  taken.  The  complaints  are  that  Troxel  was  taken 
from  the  jury  box,  and  used  as  a  witness,  as  a  conse- 
quence of  which  the  trial  was  proceeding  to  eleven 
jurors;  that  it  was  no  part  of  the  court's  duty  to 
admonish  the  juror;  that  the  duty  of  declaring  what 
he  knew  rested  alone  with  the  juror.  The  following  is 
section  4433  of  the  Code:  **If  a  juror  have  any  personal 
knowledge  respecting  a  fact  in  controversy  in  a  cause, 
he  must  declare  the  same  in  open  court  during  the  trial; 
and  if,  during  the  retirement  of  the  jury,  a  juror 
declare  any  fact  which  could  be  evidence  in  the  cause, 
as  of  his  own  knowledge,  the  jury  must  return  into 
the  court,  and  the  juror  must  be  sworn  a«  a  witness, 
and  examined  in  the  presence  of  the  parties,  if  his 
evidence  be  admissible."  In  the  examination  of  the 
witness,  the  letter  and  spirit  of  the  law  was  observed. 
The  complaint  is  as  to  the  method  by  which  it  was 
accomplished.  The  court,  openly,  and  in  a  way  as  free 
from  objection  as  could  well  be,  repeated  to  the  jury 
the  requirements  of  the  law.  Had  the  juror,  from  his 
knowledge  of  the  law,  risen,  and  said  to  the  court,  "I 
have  personal  knowledge  of  the  facts  in  issue  in  this 
case,"  we  assume  that  no  one  could  question  the  pro- 
priety, or  the  legality,  of  his  being  sworn  and  exam- 
ined. Why?  Because  the  law  so  directs.  The  action 
of  the  court  secured  the  same  result.  The  jury  was  an 
integral  part  of  the  court,  for  the  purposes  of-  the 
trial,  and  the  disclosure  was  a  duty  the  court,  as  organ- 
ized, owed  to  the  parties.  There  is  no  force  in  the 
claim  that,  because  the  juror  took  the  witness  stand, 
or  gave  testimony,  the  proceeding  was  a  trial  to 
eleven  j  urors.  The  testimony  was  as  much  to  the  j  uror 
who  was  a  witness,  as  to  the  others,  and  the  purpose 
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was  to  have  all  act  upon  sworn  evidence,  and 
evidence  that  was  the  same.  It  is  said  that  Troxel's 
testimony  was  important,  and  that  is  true,  for  it 
shows  the  unmistakable  guilt  of  the  defendant;  and 
it  is  the  view  from  this  standpoint  of  observation  that 
impresses  the  appellant  that  the  action  of  the  court, 
if  followed,  will  be  destructive  of  the  rights  and  liber- 
tie:';  of  the  people  and  the  administration  of  justice. 

There  is  a  complaint  that  the  court,  in  its  com- 
ments, when  ruling  on  the  objection  to  the  examina- 
tion of  the  juror,  made  the  remark  that  defendant 
"counsel  knew  that  Troxel  had  been  a  witness  in  the 
former  trial,  involving  the  same  facts;"  and  it  is  said 
that  no  such  facts  appear  in  the  record.  There  is  a 
slight  misapprehension.  The  court's  statement  was, 
in  effect,  that  counsel  for  defendant  admitted  that  he 
knew  Troxel  had  been  a  witness  before  the  grand 
jury,  "and  in  a  former  trial  involving  the  same  facts," 
etc.  It  so  appears  in  appellant's  abstract,  which  we 
take  as  true.  Of  this  state  of  facts,  there  is  no  com- 
plaint. The  verdict  has  abundant  support  in  the  evi- 
dence, and  the  judgment  is  affirmed. 


Philip  Homan  v.  Franklin  County,  Appellant. 

Construction  of  Pleading:  contributory  neoligenoe.    In  an  action 
for  personal  injuries  caused  by  a  defective  highway  bridge,  a  com- 
plaint alleging  that  the  bridge  "became  decayed,  shaky,  out  of 
repair,  timbers  rotten  and  displaced,  so  that  it  was  obviously 
^^^    ^^1  defective  and  dangerous. continuously  for  more  than  a  year  prior 

to  the  accident;  that  defendant  could  have  readily  discovered  the 
defective  and  dangerous  condition  in  ample  time  to  have  made 
repairs  and  prevented  said  accident;"  does  not  show  that  plaintiff 
was  negligent  in  using  the  bridge.  It  does  not  allege  that  all  per- 
sons could  have  observed  this  condition,  but  that  it  was  so  obvious 
as  to  make  it  the  duty  of  defendant  to  repair. 

Instrnctions:    applicability.    An  instruction  that  the  jury  may  allow 

9    damages  for  future  loss,  pain,  and  suffering  for  personal  injuries 

to  plaintiff,  is  proper,  where  there  is  evidence  to  support  an 
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allegation  that  he  was  caused  to  suffer  "permanent  disability,"  by 
the  injuries. 
Construed.    A  charge  to  allow  damages  for  loss,  pain  and  suffering, 

10  "but  in  the  aggregate  not  to  exceed  $2,500,"  is,  where  no  more  definite 
one  was  prayed,  not  open  to  the  objection  that  it  does  not  limit  to 
a  recovery  of  the  present  worth  of  the  damages. 

Harmless  error.    An  instruction  in  an  action  for  personal  injuries 

11  caused  by  a  defectiye  bridge,  that  plaintiff  cannot  recover  more 
than  a  specified  amount,  because  he  had  offered  to  take  such 
amount  in  his  claim  filed  with  the  board  of  supervisors,  is  not 
prejudical  to  defendant. 

Same,  An  instruction  that  if  the  defect  in  the  bridge  by,  which 
plaintiff  was  injured  was  "observable  to  all,"  the  oflftcers  of  defend- 
ant county  would  be  presumed  to  have  known  thereof,  is  not 
prejudical  to  defendant. 

Ck>iirt  and  Jurj :    coNSTRUCTion  of  writing.    Whether  or  not  plaint- 

6    iff,  in  an  action  against  a  county  for  personal  injuries,  had  duly 

6    presented  his  claim  to  the  board  of  supervisors  as  required  by 

Code,  section  2610,  is  a  question  for  the  court,  where  there  is  no 

dispute  as  to  the  facts  touching  the  filing  of  a  claim  by  plaintiff, 

but  merely  as  to  whether  such  claim  was  suflftcient. 

Presenting  Demand  Agraln^it  County:     construction  of  statute. 

6  The  presentation  of  a  claim  to  the  county  board  of  supervisors, 

7  alleging  injuries  to  claimant,  in  a  certain  sum,  by  the  fall  of  a 
bridge,  and  stating  that  he  will  accept  a  less  sum  in  full  settle- 
ment, to  avoid  litigation,  is  sufficient  compliance  with  Code,  sec- 
tion 2610,  providing  that  no  action  shall  be  brought  against  any 
county  on  any  unliquidated  demand,  until  the  same  has  been  pre- 
sented to  such  board  and  payment  demanded;  and  a  statement 

8  therein  that  claimant  was  "severely  and  permanently  injured,"  as 

9  a  sufficient  basis  for  submitting  further  loss,  pain  and  suffering,  to 
the  jury. 

Same.  That  this  demand  does  not  name  all  the  injuries  set  out  in 
the  petition,  and  that  the  petition  claims  a  larger  sum  for  dam- 
ages, does  not  destroy  the  identity  of  the  demand,  nor  its  efficacy 
as  a  basis  for  the  action  brought. 

Examination  of  witness:  DUcreiion.  In  an  action  for  personal 
injuries  an  expert  stated  that  the  dilated  condition  of  plaintiff's 

13  eyes  was  traceable  to  an  abnormal  condition  of  the  heart,  and  was 
permitted,  without  objection,  to  make  certain  experiments  with 
plaintiff's  eyes,  in  the  presence  of  the  jury.  IJdd^  that  the  refusal 
of  the  court  to  permit  the  defendant  to  make  the  same  experi- 
ments with  some  other  person,  to  show  that  the  same  results 
would  be  produced  in  a  normal  person,  the  refusal  being  on  the 
ground  that  the  court  did  not  have  time  to  find  a  normal  man,  is 
within  the  discretion  of  the  court. 
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Praflice:  harmless  brbor.  When  an  action  for  personal  injuries 
2    C5aused  by  a  defective  bridge  is  tried  on  the  theory  of  constructive 

12  notice  to  defendant  of  its  defects,  an  instruction  imposing  liabil- 
4  ity  on  defendant  if  he  had  actual  knowledge,  or  if  the  defect  was 
obvious,  is  not  prejudicial  to  defendant. 

Appeal  from  Wright  District  Court. — Hon  D.  R.  Hind- 
man,  Judge. 

Wednesday,  October  7, 1896. 

AoTioN  to  recover  fifteen  thousand  dollars  damages 
for  personal  injuries  alleged  to  have  been  sustained  by 
reason  of  negligence  on  the  part  of  defendant's  oflScers 
in  the  construction  of  one  of  the  highway  bridges,  and 
in  keeping  the  same  open  to  public  travel  when  in 
a  dangerous  and  defective  condition.  Defendant 
answered,  denying  generally,  and  alleging  that  what- 
ever injuries  plaintiff  sustained,  were  caused  by  his 
own  negligence.  A  verdict  was  returned  in  favor  of 
the  plaintiff  for  two  thousand  five  hundred  dollars, 
and  judgment  rendered  thereon.  Both  parties  appeal. 
Defendant  will  be  designated  as  appellant. — Affirmed. 

Taylor  &  Evans  for  appellant. 

J.  H.  Scales  and  Nagle  &  Nagle  for  appellee. 

Given,  J. — I.  We  first  consider  the  errors  assigned 
and  discussed  on  defendant's  appeal.  The  injuries 
complained  of  were  caused  by  the  breaking  down  of 
one  of  the  defendants  highway  bridges  when  plaintiff 
was  driving  over  it,  because,  as  is  alleged,  of  defective 
construction  and  want  of  repairs.  On  a  former  appeal 
by  the  defendant,  the  judgment  was  reversed.    See  90 

Iowa,  185  (57  N.  W.  Rep.  703).  It  is  alleged  in 
1         the  petition  that,  because  of  the  failure  of  the 

defendant  to  make  repairs,  the  bridge  "became 
decayed,  shaky,  out  of  repair,  timbers  rotten  and 
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displaced,  so  that  it  was  obviously  defective  and  dan- 
gerous continuously  for  more  than  a  year  prior  to  the 
accident;  that  defendant  could  have  readily  discov- 
ered the  defective  and  dangerous  condition  in  ample 
time  to  have  made  repairs  and  prevented  said  acci- 
dent."   Plaintiff  was   examined  on  his  own  behalf 
on  both  trials,  and   on   the   former  testified   as  to 
his  knowledge  of   the  condition  of  the  said  bridge 
before  the  accident.    On  the  last  trial,  he  was  not 
examined  on  that  subject,  but,  under  a  stipulation 
that  either  party  might  introduce  the  reporter's  tran- 
script of  the  evidence  on  the  former  trial,  subject  to 
objections  on  the  ground  of  immateriality,  the  defend- 
ant read  in  evidence  the  plaintiff's  statement  as  to  his 
knowledge  of  the  condition  of  the  bridge.    Defendant 
contends  that,  because  of  said  allegation  in  the  petition 
and  the  plaintiff's  own  evidence,  the  court  erred  in  not 
sustaining  defendant's  motion  for  a  verdict  on  the 
ground  that  plaintiff  was  guilty  of  negligence  con- 
tributing to  the  injuries  complained  of.    It  is  insisted 
that,  if  the  bridge  was    as    obviously  defective    as 
alleged,  plaintiff  would,  by  proper  care,  have  known 
it;  that  his  evidence  shows  that  he  did  know  its  con- 
dition; and  that  this  court  virtually  held  on    the 
former  appeal,  upon  the  same  allegation  and  evidence 
that  he  was  guilty  of  such  contributory  negligence  as 
to  defeat  a  recovery.    The  allegation  is  not  that  the 
bridge  was  obviously  defective  to  those  traveling  over 
it,  but  so  that  the  defendant's  oflBcers  could  have  dis- 
covered it  by  exercising  the  care  required.    It  was 
not  held  on  the  former  appeal  that  upon  the  petition 
and  evidence,  or  upon  either,  the  plaintiff  was  guilty 
of  contributory  negligence.    That  was  held  to  be  a 
question  for  the  jury,  and  that  an  instruction  on  that 
subject,  asked  and  refused,  should  have  been  given. 
We  still  think  it  was  for  the  jury    to    determine 
whether  plaintiff  was  guilty  of  contributory  negligence. 
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The    court,    in    instructing    upon    the    subject    of 

notice  to  the  defendant  of   the    condition    of   the 

bridge,  directed  the  jury  in  substanc.e,  as  fol- 

2  lows:    That  to  return  a  verdict  for  the  plaintiff 
they  must  find  that  defendant  had  actual  notice 

of  the  defect  in  the  bridge  in  time  to  have  repaired  it 
before  the  accident,  or,  "that  the  defect  was  of  such 
manifest,  open,  and  notorious  character,  as  to  be  observ- 
able to  all"  for  such  a  length  of  time  that  by  reasonable 
diligence  defendant's  oflBcers  should  have  discovered 
and  repaired  it  before  the  accident,  or  that  the  defect, 
if  not  open  and  notorious  to  all  persons,  was  of  such 
a  nature,  and  had  existed  for  such  a  length  of  time, 
that  defendant's  oflBcers,  by  proper  diligence,  should 
have  discovered  and  repaired  it  before  the  accident 
occurred.  Defendant's  counsel  insist  that  if  the 
defect  was  of  such  manifest,  open  and  notorious  char- 
acter, as  to  be  observable  to  all,  "plaintiff  must  or 
should  have  known  it,  and,  therefore,  was  neg- 

3  ligent  in  going  upon  the  bridge;"  also,  that 
there  is  neither  allegation  nor  proof  of  actual 

notice  to  the  defendant  of  the  condition  of  the  bridge, 
and  therefore  the  court  erred  in  instructing  on  that  sub- 
ject. That  part  of  the  instructions,  complained  of,  is 
certainly  favorable  to  the  defendant,  in  that,  taken 
alone,  it  requires  actual  notice,  or  that,  to  constitute 
constructive  notice,  the  defect  must  have  been  observ- 
able to  all.  Taking  the  entire  instruction  together,  it 
gave  the  correct  rule  as  to  constructive  notice  to  the 
defendant,  and  there  was  no  prejudice  to  the  defend- 
ant that,  in  stating  the  law  as  to  notice,  actual  notice 
was  mentioned;  neither  was  there  any  prejudice  to  the 
defendant  in  sajdng  that,  if  the  defect  was  "observ- 
able to  all,"  the  defendant's  oflBcers  would  be  pre- 
sumed to  have  known  it.  It  does  not  follow,  from 
this  statement  in  the  instructions,  that  the  defect 
was  observable  to  all  persons,  nor  that  plaintiff  was 


Oct.  1896J  HoMAK  V.  Fbakkldst  County.  697 

negligent  in  going  upon  the  bridge.    The  case  was 
tried  throughout  upon  the  claim  of  constructive 

4  notice,  the  question  of  plaintiff's  negligence 
was  property  submitted  to  the  jury,  and  the 

errors,  if  any,  in  these  instructions,  were  without 
prejudice  to  the  defendant. 

11.  Section  2610  of  the  Code  provides  as  follows: 
"But  no  action  shall  be  brought  against  any  county  on 
an  unliquidated  demand,  until  the  same  has  been  pre- 
sented to  such  board  [of  supervisors]  and  payment 
demanded."  Plaintiff,  after  stating  his  claims  in  his 
petition,  alleges  that  he  "duly  presented  such  claim  to 
defendant's  board  of  supervisors,  who  have  neglected 
and  refused  to  pay  said  claim."  It  appears,  that  prior 
bo  the  commencement  of  this  action  plaintiff  filed  with 
said  board  his  claim,  duly  verified,  stating  in 

5  substance  as  follows:    That  on  the  twelfth  day 
of  June,  1890,  he  was  seriously  and  permanently 

injured  by  the  falling  of  the  bridge  over  Beaver  Creek, 
near  Ackley;  that  the  bridge  was  defective  and  unsafe, 
and  had  been  for  along  time;  and  that  the  accident 
was  the  result  of  negligence  in  failing  to  keep  the 
bridge  in  a  reasonably  safe  condition.  The  statement 
recites  certain  injuries  sustained;  that  he  sustained 
other  injuries;  that  he  was  permanently  injured,  and 
that  he  was  damaged  in  the  sum  of  five  thousdnd  dol- 
lars; "that  by  way  of  compromise  claimant  will  take 
the  sum  of  two  thousand  five  hundred  dollars  in 
full  settlement,  to  avoid  litigation."  The  defend- 
ant's board  failed  to  allow  this  claim,  or  any 
part  thereof.  One  ground  of  defendant's  motion 
for  a  verdict,  was  that  the  claim  sued  on  had  never 
been  presented  to  the  defendant's  board  of  supervis- 
ors, or  demand  made  for  its  payment;  and  it  is  now 
insisted  that  the  court  erred  in  overruling  that  ground 
of  the  motion.  The  first  complaint  is  that  the  court 
did  not  submit  to  the  jury  the  issue  whether  plaintiff 
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had  "duly  presented  said  claim  to  defendant's  board 
of  supervisors,"  as  alleged  and  denied.    True, 

6  issue  is  joined  on  that  allegation,  but  it  is  not 
one  that  affects  the  right  of  recovery,  but  the 

right  to  bring  the  action.  There  is  no  dispute  as  to 
the  facts  touching  the  filing  of  this  claim,  and  it  was 
for  the  court  to  determine  whether  the  plaintiff  had  a 
right  to  bring  this  action  when  he  did.  See  Owen  v. 
City  of  Ft.  Dodge,  %S  Iowa,  281  (67  N.  W.  Rep.  281). 
It  is  insisted  that  no  demand  of  payment  was 

7  made.     True,  the  word   "demand"   is  not  in 
the  paper  filed,  nor  is  it  required  that  it  shall 

be;  it  is  suflBcient  if  it  appears  that  the  payment  is 
what  is  required.  Surely  the  board  understood  that 
payment  of  two  thousand  five  hundred  dollars  was 
demanded.  It  is  further  insisted  that  the  claim  sued 
upon  is  not  the  same  as  that  presented  to  the  board,  for 
that  other  injuries  than  those  specified  in  the  claim  are 
relied  upon,  and  recovery  is  sought  for  a  greater 

8  sum  than  that  demanded.  That  it  appeared  on 
the  trial  that,  in  addition  to  the  injuries  enu- 
merated in  the  claim,  plaintiff's  collar  bone  had  been 
dislocated,  and  adhesions  had  resulted  from  his  inju- 
ries, does  not  destroy  the  identity  of  the  demand. 
Neither  does  the  fact  that,  in  the  first  demand,  he  was 
willing  to  accept  two  thousand  five  hundred  dollars 
by  way  of  compromise,  and,  in  the  second,  asks  a  much 
larger  sum.  The  two  demands  are  manifestly  based 
upon  the  same  cause,  and  there  is  no  ground  for  the 
contention  that  defendant  was  surprised  by  evidence 
of  the  dislocation  of  the  collar  bone  and  of  "adhe- 
sions." The  difference  in  the  amounts  demanded  may 
affect  the  amount  that  plaintiff  may  recover,  but  the 
difference  does  not  show  that  the  demand  sued  upon, 
is  upon  a  different  cause  than  that  made  upon  the 
defendant's  board.  Defendant's  counsel  cite  Marsh  v. 
Benton  County,  75  Iowa,  469  (39  N.  W.  Rep.  713). 


Oct.  1896]  HoMAN  V.  Fraj^klin  County.  699 

They  concede  that  no  question  was  raised  in  that  case 
as  to  the  identity  of  the  claims.  The  question  in 
that  case  was  whether  plaintiff  might  recover  more 
than  was  demanded  of  the  county, — a  question  that 
is  presented  in  this  case  on  plaintiff's  appeal,  the 
court  having  limited  his  recovery  to  two  thousand 
five  hundred  dollars.  There  was  no  error  in  over- 
ruling defendant's  motion  for  a  verdict  on  the  ground 
that  the  claim  sued  on  had  never  been  presented  to 
the  board  of  supervisors,  or  demand  made  for  its  pay- 
ment. In  Dale  v.  Webster  County,  76  Iowa,  371  (41  N. 
W.  Rep.  2),  it  is  said  that  section  2610,  of  the  Code, 
"does  not  require  that  the  claimant  shall  produce  his 
evidence,  but  it  is  enough  if  the  board  is  informed  of 
the  amount  of  the  claim,  and  the  grounds  on  which 
it  is  made,  with  suflBcient  clearness  to  enable  it  to 
investigate  the  facts,  and  reach  an  intelligent 
decision." 

III.     The  court  instructed  the  jury  that  if  it  found 

for  the  plaintiff,  it  might  allow  damages  for  future 

loss,  pain,  and  suffering,  "but  in  the  aggregate,  not  to 

exceed-  $2,500."     Appellant  contends  that  no 

9  claim  for  future  damages  is  made  in  the  claim 
filed  with  the  board,  nor  in  the  petition;  that 

there  is  no  evidence  of  future  disability;  and  that, 
therefore,  the  court  erred  in  so  instructing.  In  the 
claim  presented  to  the  board,  plaintiff  states  that  he. 
was  "seriously  and  permanently  injured,"  and  in  his 
petition  he  alleges  that  by  the  injuries  he  is  caused  to 
suffer  "permanent  disability."  The  claim  for  future 
disability  is  clearly  made,  and  there  was  evidence 
tending  to  establish  it;  therefore  ther .  was  no 

10  error  in  submitting  this  inquiry  to  the  jury.    It 
is  complained  that  the  jury  was  not  instructed 

to  allow  the  "present  worth  only"  of  future  damages. 
The  instructions  given,  though  not  as  specific  as  might 
have  been  on  that  subject,  must  have  been  understood 
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as  limiting  the  allowance  to  the  present  worth  of  the 

damages  sustained.    Appellant  did  not  ask  any  more 

specific    instructions,    and  has,  now,  no   just 

11  grounds  for  complaint.    The  court  gave  to  the 
jury,  as  a  reason  for  limiting  the  recovery  to 

two  thousand,  five  hundred  dollars,  the  fact  that  the 
plaintiff  had  offered  to  take  that  sum,  in  his  claim 
filed  with  the  board.  We  fail  to  see  wherein  appel- 
lant was  prejudiced  by  thus  limiting  the  amount  of 
the  recovery,  or  by  giving  the  reason  for  doing  so.  A 
further  complaint  is  made,  in  this  connection, 

12  against  what  the  court  said  as  to  actual  notice 
to  the  defendant.    We  have  already  said  that 

there  was  no  prej  udice  to  the  appellant  in  this  respect. 
Complaint  is  made  that  in  the  third  and  fourth  para- 
graphs of  the  charge,  the  court  explained  what  is 
required,  under  the  laws  of  the  state,  of  counties  and 
township  trustees  with  respect  to  the  erection  and 
maintenance  of  bridges.  It  is  not  claimed  that  the 
law  was  incorrectly  stated,  but  that  irrelevant  mat- 
ters are  stated,  the  tendency  of  which  was  to  divert 
the  minds  of  the  jury  from  the  real  issues.  As  we 
view  these  instructions,  we  think  they  made  plain  the 
real  issues. 

IV.  A  number  of  complaints  are  made  against 
rulings  of  the  court  in  taking  the  testimony.  One  Dr. 
Sams,  called  by  the  plaintiff,  having  testified  that  he 
discovered  a  dilated  condition  of  the  plaintiff's  pupils, 
and  that  it  was  "traceable  to  the  abnormal  condition 
of  the  heart,"  was  permitted,  without  objection,  to 
make  certain  experiments  with  the  plaintiff's 

1 3  eyes,  in  the  presence  of  the  j  ury .    Other  experts, 
called  by  the  defendant,  testified  to  the  effect, 

that  the  results  observed  in  the  experiments  with  the 
plaintiff  would  be  produced  by  the  same  experiments 
with  any  person.  Appellant  asked,  that  the  witness 
be  peimitted  to  make  the  same  experiments  with 
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some  person  other  than  the  plaintiff,  to  which  appellee 
objected.  "The  Court:  The  court  could  not  be  asked 
to  take  the  time  to  find  a  man  in  a  normal  condition. 
For  that  reason  the  objection  is  sustained.  It  is  sus- 
tained, not  only  as  to  physicians,  but  to  having  a 
person  brought  before  the  jury  other  than  the  plaint- 
iff." It  appears,  that  both  parties  had  consumed  con- 
siderable time  in  introducing  evidence  on  this  subject, 
and  that  the  value  of  the  experiment  upon  other  per- 
sons than  the  plaintiff,  depended  upon  the  condition 
of  their  eyes.  It  was  within  the  discretion  of  the 
court  whether  to  allow  experiments  in  the  presence 
of  the  jury,  with  persons  other  than  the  plaintiff,  and 
we  think,  there  was  no  abuse  of  that  discretion,  in 
refusing  the  demand  of  appellant.  We  have  exam- 
ined the  other  errora  assigned  on  rulings  in  taking  the 
testimony,  but  do  not  find  any  en-ors  in  them,  nor  are 
they  of  sufficient  importance  te  warrant  extending 
this  opinion  by  further  mention  of  them. 

V.  Appellant  urges  that  the  verdict  is  against 
the  evidence  and  instructions,  and  that  the  verdict  is 
excessive.  We  will  not  discuss  the  evidence.  It  is 
suflBcient  to  say  that,  under  it,  the  verdict  has  such 
support  as  that  we  should  not  disturb  it,  especially  as 
it  is  the  second  verdict  in  favor  of  the  plaintiff.  Under 
the  instructions,  the  verdict  might  have  been  for 
either  party;  therefore  there  is  no  conflict  between 
the  verdict  and  the  instructions.  Our  conclusion  is 
that,  upon  the  defendant's  appeal,  the  judgment  of  the 
district  court  should  be  aflBrmed. 

VI.  Plaintiff's  complaint  is  that  the  district  court 
restricted  his  recovery  to  the  amount  for  which  he 
demanded  payment  of  the  defendant,  namely,  two 
thousand  five  hundred  dollars,  and  refused  to  instruct 
the  jury  to  allow  interest  on  the  amount  they  might 
find  plaintiff  entitled  to.  Plaintiff  filed  in  this  court 
a  waiver  of  such  errors  as  might  remand  the  case  on 
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his  appeal  alone,  if  the  case  is  not  remanded  on 
defendant's  appeal.  As  we  have  reached  the  conclu- 
sion that  the  judgment  must  be  aflBrmed  on  defend- 
ant's appeal,  it  is  not  required,  in  view  of  this  waiver, 
that  we  consider  the  questions  presented  on  plaintiff's 
appeal.  The  judgment  of  the  district  court  is,  upon 
both  appeals,  affirmed. 


State  of  Iowa  v.  A.  J.  Wright  and  William  Bald- 
win, Appellants. 

Liquor  Kafsance:  comyiction  sustained.  In  a  prosecution  for 
5  maintaining  a  liquor  nuisance,  evidence  that  in  the  cellar  of  the 
hotel  kept  by  one  of  the  defendants  were  found  several  barrels  of 
bottled  beer,  and  a  half  barrel  of  brandy,  and  tub  of  ice  contain- 
ing, also,  bottled  beer,  that  there  were  tables,  cards,  and  chairs  in 
the  cellar,  and  empty  beer  bottles;  that  in  the  cellar  there  was  an 
electric  bell,  connected  with  a  push  on  the  first  floor;  and  that  the 
other  defendant  was  in  the  cellar,  in  his  shirt  sleeves,  apparently 
in  charge,— warrants  a  conviction  of  both  defendants. 

E?idence:    practice.    A  motion  to  strike  out  an  answer  that  the  wit- 

4    ness  saw  "bottles  of  beer,  or  what  he  supposed  to  be  beer,"  is 

properly  refused,  where  no  objection  was  made  to  the  question, 

which  was,  "Did  you  see  what  was  in  these  barrels?'*  and  no 

ground  assigned  for  the  motion. 

MiHooiidnct  of  Jury:     non-prejudicial.     In  a  prosecution  for  the 

2  illegal  sale  of  liquor,  the  fact  that  one  juror,  while  the  jury  were 
in  deliberation,  stated  to  the  others  that  he  knew  that  defendant 
had  sold  liquor,  as  he  had  purchased  it,  is  not  ground  for  the 
reversal  of  the  conviction,  where  the  jurors  who  heard  the  state- 
ment testified  that  they  did  not  consider  it,  in  arriving  at  the  ver- 
dict. 

Samk.    That  the  jury  in  a  criminal  case  are  allowed  to  separate  for  a 

1    brief  time,   contrary    to  the    provision   of   Ckxie,  section  4442, 

during  which  separation  one  member  states  to  an  outsider  that 

the  jury  has  done  nothing  yet,  is  not  ground  for  a  new  trial,  where 

it  is  aflBrmatively  shown  that  no  prejudice  resulted  therefrom. 

Appeal:     new  trial:     Abstrnrts.    A  motion  for  new  trial  will  be 

3  presumed,  on  appeal,  to  have  been  properly  denied,  where  there  is 
no  statement  that  the  abstract  contains  all  the  evidence  on  which 
the  court  acted  in  ruling  upon  such  motion. 
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Appeal  from  Hamilton  District   Court. — Hon.  S.  M. 
Weaver,  Judge. 

Wednesday,  October  7,  1896. 

The  defendants  were  jointly  indicted,  tried  and 
convicted  of  the  crime  of  maintaining  a  liquor  nui- 
sance, and,  to  reverse  the  judgment  of  the  court  below, 
they  appeal. — Affirmed. 

D.  C.  Chase  for  appellants. 

Milton  Remley,  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

Debmer,  J.— Error  is  assigned  upon  the  miscon- 
duct of  the  jury — First,  in  separating  before  agreeing 
upon  a  verdict,  and  while  in  the  charge  of  an  oflBcer; 
second,  on  account  of  a  statement  made  by  a  juror  to 

his  fellows,  while  in  the  jury  room,  and  before 
1  an  agreement  was  reached.    It  appears  from 

the  record  that,  after  the  cause  was  submitted, 
and  before  a  verdict  was  reached,  the  bailiff  took  the 
jury  to  an  hotel  for  supper;  that,  after  they  had  eaten 
their  supper,  and  as  they  were  starting  to  return  to 
the  court  house,  Jurors  Lee,  Fairchild,  and  Lakin,  by 
permission  of  the  bailiff,  separated  from  the  other 
jurors,  and  went  to  the  postoflBce.  As  Juror  Lee  came 
out  of  the  postoflBce,  he  met  Judge  Hiatt  and  one, 
Weston,  and  one  or  both  asked  him  what  the  jury 
had  done.  Lee  replied  that  they  had  done  nothing  as 
yet,  and  immediately  returned  to  the  court  house, 
where  he  rejoined  his  fellow  jurors.  It  does  not 
appear  that  the  other  jurors,  who  left  the  main  body 
at  the  hotel,  had  any  conversation  with  anyone,  but  it 
is  shown  that  they  returned  to  the  court  house  imme- 
diately after  going  to  the  postofBce.    It  also  appears 
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that  none  of  the  jurors  who  went  to  the  postoflBce 
were  gone  any  length  of  time,  and  it  is  further  shown 
that  they  rejoined  the  panel  at  the  court  house, 
reaching  there  at  nearly  the  same  time  as  those 
who  went  directly  from  the  hotel.  The  statu- 
tory provision  relating  to  the  separation  of  the 
jury  in  criminal  cases  is  as  follows  (Code,  sec- 
tion 4442):  "After  hearing  the  charge,  the  jury  may 
either  decide  in  court,  or  may  retire  for  deliberation. 
If  they  do  not  agree  without  retiring,  one  or  more 
oflBcers  must  be  sworn  to  keep  them  together  in  some 
private  and  convenient  place  without  meat  or  drink, 
water  excepted,  and  not  to  suffer  any  person  to  speak 
to,  or  communicate  with  them,  nor  to  speak  or 
communicate  with  them  themselves  unless  it  be 
to  ask  them  whether  they  have  agreed  upon  their 
verdict,  and  not  to  communicate  to  any  one  the  state 
of  their  deliberations,  or  the  verdict  agreed  upon, 
until  after  the  same  shall  have  been  declared  in  open 
court  and  received  by  the  court,  and  to  return  them  into 
court  when  they  shall  have  so  agreed  upon  their  verdict, 
unless  by  permission  or  order  of  the  court,  or  they  be 
sooner  discharged."  Now,  while  this  statute  does  not, 
in  express  terms,  require  that  the  jury  be  kept  together 
after  the  submission  of  the  case,  as  does  the  section  of 
the  Code  (section  2791)  relating  to  civil  cases,  yet  such 
is  its  fair  import;  and,  for  the  purposes  of  the  case,  it 
may  be  conceded  that  the  provisions  are  the  same.  It 
seems  clear,  then,  that  this  statute  was  violated  in 
this  case;  and  the  question  which  arises  is,  did  this  mis- 
conduct constitute  ground  for  a  new  trial?  The  case 
of  State  V.  Wart,  51  Iowa,  587  (2  N.  W.  Rep.  405)  seems 
to  settle  this  inquiry.  We  there  held,  under  a  some- 
what similar  state  of  facts,  that  in  the  absence  of  a 
showing  of  prejudice,  the  separation  was  not  such 
misconduct  as  to  vitiate  the  verdict.  In  this  case, 
there  is  not  only  no  showing  of  prejudice,  but  aflSrm- 
ative  proof  that  there  was  none.    See  also  State  v. 
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Boivman,  45  Iowa,  418;  State  r,  Fertig,  70  Iowa,  272  (30  N. 
W.  Rep.  633);  State  v.  Griffin,  71  Iowa,  372  (32  N.  W. 
Rep.  447).  The  communication  had  by  Juror  Lee  with 
Judge  Hiatt  or  with  Weston  was  clearly  without 
prejudice,  and  constituted  no  ground  for  a  new  trial. 
See  cases  above  cited;  also  State  v.  Fertig,  84  Iowa,  79 
(50  N.  W  Rep.  545). 

11.    The  next  complaint  made  is  that  one  of  the 

jurors,  after  the  submission  of  the  case,  and  while  the 

jury  was  deliberating  upon  its  verdict,  stated  to  some 

one  or  more  of  the  jurors  that  "he  knew  liquor 

2  had  been  sold  at  this  place,  as  he  had  drank  it 
there  himself,  or  words  to  that  effect."    The 

two  jurors  who  testified  to  this  statement,  each  said 
that  they  did  not  consider  it  in  arriving  at  their  ver- 
dict, and  that  it  had  no  effect  upon  them.  It  is  not 
shown  that  any  of  the  other  j  urors  heard  these  state- 
mer  ts,  or  that  they  were  in  any  manner  influenced  by 
them.  It  seems  to  be  the  rule  in  this  state  that  such 
misconduct  is  not  enough  to  vitiate  the  verdict,  unless 
prejudice  be  shown,  or  suflScient  grounds  appear  for 
presuming  prejudice.  State  v.  Woodson,  41  Iowa,  425; 
State  V.  Beasley,  84  Iowa,  83  (50  N.  W.  Rep.  570).  Pre- 
judice was  not  shown,  and  we  do  not  think  that  we 
ought,  in  the  face  of  the  ruling  of  the  trial  court,  to 
presume  any.  The  court  trying  the  case  is  necessarily 
invested  with  large  discretion  in  such  matters.  Its 
opportunity  to  know  and  to  properly  determine  the 
question  is  better  than  ours,  and  we  do  not  think  this 
is  a  case  where  we  should  interfere.  The  conduct  of 
the  juror  was  exceedingly  reprehensible,  but  we  must 
presume  that  the  jury  understood,  as  those  who  testi- 
fied to  hearing  the  statement  said  they  did,  that  their 
verdict  should  be  founded  upon  evidence  prop- 

3  erly  submitted  to  them.    See  State  v.  Allen,  89 
Iowa,  49  (56  N.  W.  Rep.  261).    A  further  answer 

to    the    appellants'   contention  is  that  it  does  not 
Vol.  98  la— 45 


706  State  of  Iowa  v.  Wright.  f^S  Iowa 

appear  that  we  have  all  the  evidence  upon  which  the 
court  acted  in  overruling  defendants'  motion  for  a 
new  trial.  True,  the  abstract  says  that  the  evidence 
was  duly  certified  and  made  a  part  of  the  record,  and 
that  a  certificate  of  the  trial  judge  was  made,  stating 
that  the  shorthand  notes  contained  all  the  evidence 
that  was  offered  or  introduced  on  said  trial,  and  all 
motions,  objections,  and  rulings  made  and  exceptions 
taken.  But  there  is  no  statement  anywhere  that  we 
have  in  the  abstract,  all  the  evidence  upon  which  the 
court  acted  in  ruling  on  the  motion  for  a  new  trial. 
In  view  of  the  record  presented,  all  presumptions  are 
in  favor  of  the  correctness  of  the  court's  ruling.  See 
Grannis  v.  Railroad  Co,,  81  Iowa,  444  (46  N.  W.  Kep. 
1067);  Wagner  v.  Condron,  73  Iowa,  753  (33  N.  W.  Kep. 
159). 

III.  Witness  Welch  was  asked  by  counsel  for  the 
state,  this  question,  *'Did  you  see  what  was  in  those 
barrels?"  to  which  he  answered,  "Saw  bottles  of  beer, 

or  what  I  supposed  to  be  beer."    Defendants 

4  moved  tiO  strike  out  the  answer,  but  assigned 
no  reason  therefor.  The  motion  was  over- 
ruled, and  an  exception  taken.  It  is  suflBcient  to  say 
in  answer  to  the  complaint  made  of  this  ruling  that 
as  no  objection  was  made  to  the  question,  and  no 
ground  assigned  for  the  motion,  it  was  properly  over- 
ruled. 

IV.  Defendant  Baldwin,  at  the  close  of  the  evi- 
dence, asked  a  peremptory  instruction  directing  a 
verdict  of  acquittal  as  to  him.  He  now  insists  that 
this  instruction  should  have  been  given,  and  both  he 
and  his  co-defendant  contend  that  there  was  not  suf- 
ficient evidence  to  justify  the  conviction  of  either. 

These  propositions  may  be  considered  together. 

5  From  the  record  we  find  there  was  evidence 
tending  to  establish  the  following  facts :  Defend- 
ant Wright  was  the  proprietor  of  what  is  known  as 
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the  "Grand  Hotel"  during  the  period  of  time  covered 
by  the  indictment.  On  the  twenty-eighth  of  June, 
1894,  the  sheriff  of  Hamilton  county  made  search  of 
the  premises,  and  after  winding  his  way  through 
various  trap-doors,  cellars,  false  partitions  and  con- 
cealed compaHments,  finally  found  a  keg  half  full  of 
brandy  in  one  cellar,  and  two  unopened  barrels  of 
bottled  beer  in  another.  In  one  of  the  cellar  rooms 
he  found  a  tub  of  ice  containing  about  a  dozen  bottles 
of  beer.  In  this  room,  there  were  also  bottles  lying 
on  the  floor;  also  about  half  a  barrel  of  bottled  beer,  a 
shelf,  table,  a  lamp  and  some  tumblers.  On  the  wall  was 
an  electric  bell,  connected  to  a  push  on  the  first  floor  of 
the  hotel.  There  were  also  chairs  around  the  table,and  a 
pack  of  cards  and  some  bologna  sausage  upon  it. 
While  the  search  was  being  made,  two  men  came  into 
the  cellar  and  called  for  beer.  At  the  time  the  search 
was  being  made,  defendant  Baldwin  was  in  the  west  cel- 
lar, and  had  his  coat  off,  and  was,  apparently,  in  pos- 
session. It  also  appears,  that  Baldwin  asked  a  drayman 
to  haul  some  barrels,  which  would  weigh  about  two 
hundred  pounds,  from  the  depot  to  the  hotel,  and  that 
Baldwin,  when  he  made  the  request  of  the  draym9,n, 
denominated  the  barrels  as  "stuff."  The  drayman 
also  testified  that  he  hauled  the  barrels,  a  few  nights 
before  the  search,  to  the  hotel,  and  unloaded  them  at 
the  rear  end  of  the  building.  The  barrels  containing 
the  beer  had  the  same  marks  upon  them  as  those  taken 
from  the  depot.  Defendant  Wright  testified  that  he 
was  proprietor,  and  had  entire  charge  of  the  house. 
There  are  other  circumstances  which  the  state  relies 
upon,  to  which  we  do  not  refer.  Enough  has  been 
stated  to  show,  that  the  jury  were  justified  in  finding 
that  both  defendants  were  concerned,  engaged,  or 
employed  in  keeping,  if  not  in  selling,  intoxicating 
liquors,  in  the  building  in  question,  contrary  to  law. 
What  our  conclusion  would  be,  had  we  to  try  the  case 
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anew,  is  a  matter  of  no  importance.  Our  inquiry  is, 
is  the  verdict  so  unjust,  and  so  clearly  against  the 
weight  of  the  evidence,  as  that  we  ought  to  interfere? 
The  statement  which  we  have  made  of  some  of  the 
evidence  adduced,  is  suflBcient  answer  to  the  query. 

Some  other  questions  are  discussed  by  counsel, 
but  enough  has  been  said  to  demonstrate  the  correct- 
ness of  the  rulings  of  the  court,  and  the  suflBciency  of 
the  evidence  to  support  the  verdict.  No  prejudicial 
error  being  shown,  the  judgment  is  affirmed. 


Daniel  0.  Ball,  et  al,^  v.  S.  B.  Evans,  J.  J.  Russell, 
A.  T,  BiRCHARD,  N.  A.  Merrill,  C.  L.  Davidson, 
and  J.  W.  Morton,  Constituting  the  Commission- 
ers of  the  Soldiers'  Home,  and  J.  R.  Ratekin, 
Commandant,  Appellants. 

Soiiiers'    Home:     ri'Le:     Construction  of  statutes.    The  board  of 

1  commissioners  of  the  Iowa  Soldiers'  Home  may  adopt  a  rule 

2  requiring  all  persons  entering  the  home  as  members,  to  surrender 
any  excess  of  pension  over  six  dollars  per  month,  to  be  paid  over 
to  their  dependent  relatives,  if  any,  and,  otherwise,  to  be  credited 
to  the  contingent  fund,  under  Acts  Twenty-first  General 
Assembly,  chapter  58,  section  2,  empowering  the  board  to  deter- 
mine the  eligibility  of  applicants  for  admittance,  and  section  15, 
authorizing  it  to  make  rules  and  regulations  for  the  management 
and  government  of  the  home,  including  those  necessary  to  pre- 
serve order,  enforce  discipline,  and  preserve  health. 

Samb.    Such  rules  are  reasonable  when  taken  in  connection  with  the 

3  fact  that  the  number  of  applicants  unable  to  support  themselves 
exceeds  the  capacity  of  the  home. 

Same.    Such  rule  does  not  violate  United  States  revised  statutes,  sec- 
5    tions  4745-4747,  making  void  any  pledge,  transfer,  or  assignment  of 
any  claim,  or  interest  to  or  in  any  pension. 

Same.    The  inmates  of  the  Iowa  Soldiers'  Home  will  be  required  to 

4  obey  reasonable  rules  adopted  for  its  management  and  govern- 
ment, although  such  rules  may  not  be  necessary  as  to  many  of  the 
Inmates  of  the  home. 

Same:    Injunction.    The  enforcement  of  rules  adopted  by  the  board 
4    of  commissioners  of  the  Iowa  Soldiers'  Home,  under  a  statute 
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authorizing  them  to  make  rules  and  regulations  for  the  manage- 
ment and  government  of  the  home,  including  those  necessary  to 
preserve  order,  enforce  discipline  and  preserve  health,  will  not  be 
enjoined,  unless  the  board  has  clearly  abused  its  discretion. 

Gbangbk,  J.,  takes  no  part. 

Appeal  from  Marshall   District    Court. — Hon.   D.  R. 
HiNDMAN,  Judge. 

Wedne8day,  October  7, 1896. 

This  is  an  action  in  equity,  brought  by  certain 
inmates  of  the  Iowa  Soldiers'  Home,  for  the  purpose 
of  setting  aside  certain  rules  adopted  by  the  board  of 
commissioners  of  said  home,  and  to  enjoin  the  enforce- 
ment of  said  rules.  A  temporary  writ  of  injunction 
issued  pending  the  hearing  of  the  cause,  restraining 
the  defendants  from  appropriating  any  of  the  pension 
money  belonging  to  any  inmate  of  the  home.  At  the 
conclusion  of  the  trial,  the  court  entered  a  decree 
making  permanent  said  temporary  injunction,  and  so 
extending  it  as  to  prohibit  the  commissioners  from 
appropriating  any  of  the  pensions  which  they  retain 
from  the  inmates  to  the  maintenance  fund  or  to  the 
expense  fund  of  the  home,  and  directing  that  such  part 
of  the  pensions  as  they  shall  retain,  shall  either  be 
transmitted  to  the  dependent  relatives  of  said  pen- 
sioner, or  be  retained  to  be  delivered  to  the  pensioner 
upon  his  discharge  from  said  home,  or  to  his  heirs  or 
assigns  if  he  die  before  it  is  turned  over  to  him.  An 
order  of  mandamus  was  refused.  The  costs  were  taxed 
to  the  defendants.  Both  parties  appeal,  but  as  defend- 
ants first  served  their  notice,  they  will  be  spoken  of  as 
"appellants." 

Milton  Rem  ley  and  J.  J.  Russell  for  appellants. 

J.  L.  Carney  and  J.  M.  Parker  for  appellee. 
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KiNNE,  J. — I.  Plaintiffs,  some  twenty-six  in  num- 
ber, are  inmates  of  the  Iowa  Soldiers'  Home  at  Mar- 
shalltown,  Iowa.  They  prosecute  this  action,  not 
only  for  themselves,  but  also  on  behalf  of  all  others 
similarly  situated,  and  who  are  affected  by  the  rules 
of  which  they  complain.  They  are  honorably  dis- 
charged soldiers,  formerly  in  the  service  of  the  United 
States,  and  each  and  all  of  them  are  in  receipt  of  pen- 
sions, granted  by  the  general  government,  in  excess  of 
six  dollars  per  month,  which  pensions  were  granted 
on  account  of  physical  disabilities  incurred  in  the 
service  of  their  country.  They  complain  that  the 
board  of  commissioners  of  the  home  have  adopted, 
and  do  enforce,  certain  rules,  hereinafter  set  forth, 
which  they  aver  are  unauthorized,  illegal,  inequitable, 
unjust,  and  which  create  conditions  which  operate 
unfairly  upon  all  inmates  who  draw  pensions  of  over 
six  dollars  per  month.    They  aver  that  they  have 

sought  for  a  rescission  of  these  rules  from  the 
1  board,  without  avail.    Said  rules  are  as  follows: 

''Second,  Any  person  admitted  to  the  home 
having  a  pension  exceeding  $6  per  month  shall  surren- 
der all  of  said  pension  in  excess  of  $6  per  month  to  the 
commandant;  and,  if  the  person  so  surrendering  his 
pension  has  dependeut  relatives,  the  money  so  surren- 
dered shall  be  paid  to  such  dependent  relatives  by  the 
commandant;  and,  in  case  such  pensioner  shall  have  no 
dependent  relatives,  the  excess  of  his  pension  over  $6  per 
month  shall  be  credited  by  the  commandant  to  the 
support  fund.  Third.  If  any  member  of  the  home 
shall  fail  or  refuse  to  surrender  to  the  commandant 
the  portion  of  his  pension  as  herein  required,  such 
refusal  or  failure  shall  be  deemed  a  violation  of  the 
rule,  and  the  commandant  shall  give  such  offending 
member  an  honorable  discharge."  "Rule  25.  Any 
person  entering  the  home  having  a  pension  exceeding 
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$6  per  month  shall  surrender  all  of  said  pension  in 
excess  of  S6  per  month  to  the  commandant;  and,  if 
the  person  so  surrendering  his  pension  has  dependent 
relatives,  the  money  so  surrendered  shall  be  paid  to 
said  relatives  by  the  commandant;  and,  in  case  such 
persons  shall  have  no  dependent  relatives,  the  excess 
of  his  pension  over  $6  per  month  shall  be  credited  to 
the  contingent  fund.  The  words  'dependent  relatives,' 
as  herein  used,  shall  mean  wife,  minor  children,  and 
parents."  "Rule  27.  All  members  of  the  home  who 
shall  hereafter  be  charged  and  found  guilty  of  violating 
the  rules  of  the  home,  and  who  have  a  pension,  shall 
surrender  the  entire  amount  of  their  pension  to  the 
commandant,  who  may,  in  his  discretion,  pay  the 
same  to  the  pensioner  or  to  his  dependent  relatives 
(under  rule  25),  or  turn  the  same  over  to  the  state,  as  in 
his  judgment  may  seem  to  be  to  the  best  interest  of  the 
home."  The  defendants  admit  that  plaintiffs  are  inmates 
of  the  home;  that  defendants  are  officers  of  the  same; 
that  the  rules  set  out  were  adopted  by  defendant  board 
of  commissioners;  that  in  some  instances  a  part  of  the 
pension  of  some  of  the  inmates  of  said  home,  in  excess 
of  six  dollars  per  month,  has  been  appropriated  and 
applied  to  the  contingent  expenses  of  said  home;  and 
admit  that  the  board  has  been  requested  to  rescind 
said  rules.  They  deny  all  other  allegations  in  the 
petition.  They  aver  that,  under  the  laws  of  the  state, 
they  had  power  and  authority  to  adopt  said  rules,  and 
all  rules  necessary  and  proper  for  the  government  of 
said  home;  that  they  have  the  right  and  authority  to 
determine  as  to  the  eligibility  of  applicants  for  admis- 
sion to  said  home;  and  aver  that  all  rules  by  them 
adopted  are  not  only  authorized,  but  such  as  experi- 
ence has  shown  to  be  necessary  and  proper  for  the 
management  and  control  of  such  an  institution;  that 
said  rules  have  been  found  necessary,  because  said 
home  will  not  accommodate  all  of  the  applicants; 
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that  said  plaintiffs,  and  other  inmates  of  the  home 
have  full  knowledge  of  said  rules,  and  of  defendants' 
authority  to  make  them,  and  had  such  knov^ledge 
when  they  made  application  for  admission  to  the 
home,  and  in  their  applications,  which  they  signed, 
they  expressly  agreed  to  abide  by  said  rules;  deny  that 
plaintiffs,  irrespective  of  their  means  of  support,  and 
the  amount  of  pension  received,  are  entitled  to  be 
supported  by  the  state  at  said  home,  without 
contributing  to  their  own  support,  so  far  as  they 
may  be  able;  deny  that  the  enforcement  of  said 
rules  divides  the  inmates  of  said  home  into  classes, 
but,  on  the  contrary,  under  said  rules,  all  the  inmates 
of  said  home  who  have  an  income  or  pension,  retain 
the  same  up  to  six  dollars  per  month,  and  all  receive 
their  entire  support  from  the  said  home,  boarding, 
clothing  and  washing,  and  everything  needed,  without 
discrimination.  They  further  aver  that  the  facts 
stated  in  the  petition  do  not  entitle  the  plaintiffs  to 
any  relief.  They  also  set  out  another  rule:  "Rule  26. 
All  members  of  the  home  having  no  pension,  or  hav- 
ing not  exceeding  $4,  will  be  provided  with  tobacco, 
and  all  other  members  will  be  required  to  provide 
themselves  with  tobacco." 

II.  But  two  questions  arise  upon  this  record: 
First  Had  the  board  of  commissioners  of  the  Soldiers' 
Home  authority  to  adopt  the  rules  in  question?  And 
second,  are  they  reasonable?  Whatever  powers  have 
been  conferred  by  statute  upon  the  commissioners  are 
found  in  chapter  58  of  the  Acts  of  the  Twenty-first 

General  Assembly,  which  act  provided  for  the 
2         establishment  of  the  home.  There  is  no  statute 

defining  who  are  entitled  to  admission  to  the 
home  as  inmates.  By  section  2  of  the  act  referred  to, 
it  is  provided  that  "the  board  of  commissioners  shall 
determine  the  eligibility  of  applicants  for  admission 
to  said  home,"    Section  15  of  the  same  act  prescribes 
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the  powers  of  the  commissioners.  It  says  that  they  "shall 
have  the  power  to  adopt  a  seal  and  make  rules  and  reg- 
ulations, not  inconsistent  with  the  laws  and  constitu- 
tion of  thir  state,  for  the  management  and  government 
of  said  home,  including  such  rules  as  they  may  deem 
necessary  for  the  preserving  of  order,  enforcing 
discipline  and  preserving  the  health  of  its  inmates." 
The  foregoing  are  all  of  the  provisions  of  the  statute 
relating  to  the  powers  of  the  commissioners,  in  so  far 
as  they  pertain  to  the  admission  of  inmates  and  the 
government  of  the  home.  As  we  understand  counsel 
for  plaintiffs,  their  complaint  is  that,  in  so  far  as  these 
rules  provide  for  the  taking  and  appropriation  of  any 
part  of  the  pension  of  any  inmate  of  the  home,  they 
are  unwaiTanted.  The  thought  of  counsel  seems  to 
be,  that  as  the  state  has  provided  a  home  for  disabled 
soldiers,  it  matters  not  what  may  be  the  ability  of  such 
persons  to  support  themselves,  on  account  of  pension 
money  received  from  the  general  government,  they 
are  entitled  to  retain  all  pensions  received,  and  insist 
upon  the  state's  supporting  them  besides.  We  discover 
nothing  upon  which  to  rest  such  a  conclusion.  Sub- 
ject to  the  provisions  of  the  act  itself,  and  the  laws 
and  constitution  of  the  state,  as  we  have  seen,  the 
legislature  reposed  in  the  commissioners  the  power  to 
determine  who  should  be  admitted  to  the  home,  and 
the  circumstances  under  which  those  admitted  might 

continue  to  share  in  the  benefits  of  the  institu- 
3         tion.    It  appears,  without  conflict,  in  this  case, 

that  this  home,  under  the  existing  rules,  is  full; 
that  for  much  of  the  time,  at  least,  more  than  five  hun- 
dred disabled  and  diseased  soldiers  have  been  inmates; 
and  that  there  are  many  who  have  applied  for  admis- 
sion who  cannot  be  taken  in  for  lack  of  room.  We 
think  the  legislature  intended  to  provide  a  home  for 
those  disabled  or  diseased  soldiers  who  were  not  pos- 
sessed of  sujBBcient  means  to  support  themselves,  and 
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who,  in  the  absence  of  this  provision  by  the  state, 
would  be  without  the  necessities  and  comforts  of  life. 
If  a  disabled  or  diseased  soldier  has  ample  means  to 
support  himself,  either  by  reason  of  drawing  a  pension 
or  because  he  is  the  possessor  of  property,  or  if  he  has 
relatives  who  are  able  and  willing  to  properly  support 
him,  there  can  be  no  good  reason  for  holding  that  the 
state  should  support  him,  and  he  be  permitted  to  enjoy 
the  benefits  of  his  ample  means,  while  others,  equally 
deserving,  and  without  means  of  support,  are  con- 
stantly knocking  for  admission,  and  must  be  refused, 
because  the  institution  is  filled.  Such  a  construction 
of  the  law  would  largely  defeat  one  of  the  chief  pur- 
poses of  its  enactment,  viz.,  the  support  of  those  who, 
by  reason  of  their  poverty,  may  be  unable  to  support 
themselves.  Under  the  provisions  of  the  law,  the 
board  has  ample  power  to  determine  the  circumstances 
under  which  a  soldier  may  be  admitted  to  the  home, 
and  to  say  how  much  of  the  income  he  may  be  receiving, 
if  any,  he  shall  contribute  towards  his  support  while 
enjoying  the  benefits  of  the  bounty  of  the  state.  While 
every  man  who  entered  the  service  of  his  country  is  enti- 
tled to  all  praise  for  his  loyalty  and  patriotism,  and 
while  it  is  proper,  just,  and  humane  that  the  debt 
of  gratitude  which  the  nation  owes  to  its  defenders 
should  never  be  forgotten, — while  they  should  not  be 
permitted  to  want  for  the  necessities  or  comforts  of 
life, — still,  it  must  be  remembered  that  the  state  is 
under  no  legal  obligation  to  this  class  of  its  citizens 
other  than  rests  upon  it  as  to  all  of  its  citizens.  The 
legislature,  not  standing  upon  its  legal  obligations, 
but  prompted  by  feelings  both  patriotic  and  humane, 
has  voluntarily  undertaken  to  provide  for  the  care  and 
support  of  this  class  of  citizens.  The  support  offered 
by  the  state,  and  given  at  the  home,  is  a  gratuity,  and 
not  based  upon  any  legal  duty  or  contractual  relations 
between  the  state,  on  the  one  hand,  and  the  inmates 


Oct.  1896]  Ball  v.  Evans  716 

of  this  home,  on  the  other;  hence  it  follows  that  the 
power  which  confers  the  benefaction  may,  by  itself  or 
its  agents,  determine  what  the  benefaction  shall  be, 
and  the  circumstances  which  must  exist  in  order  to 
entitle  one  to  share  the  state's  bounty.  It  has  said 
that  if  you  enter  the  home,  and  if  you  have  an  income, 
from  pension  or  otherwise,  which  will  in  part  support 
you,  you  shall  agree  to  and  shall  contribute  from  it 
towards  your  support.  This  deprives  the  soldier  of 
no  rights.  When  he  makes  his  application  for  admis- 
sion to  the  home,  he  knows  what  the  rules  require. 
He  then  understands  the  conditions  under  which 
he  may  be  a  sharer  in  the  bounty  of  the  state. 
The  support  in  the  home  being  a  gift  upon 
the  part  of  the  state,  it  or  its  agents  may  make  the 
enjoyment  of  the  benefaction  dependent  upon  any 
reasonable  conditions.  No  one  is  compelled  to  accept 
the  conditions  and  become  an  inmate  of  the  home. 
One  may  decline,  and  remain  outside.  If ,  however,  he 
sees  fit,  after  knowing  of  the  conditions  and  agreeing 
to  them,  to  become  an  inmate  of  the  home,  he  is  in 
duty  bound  to  obey  the  rules;  and,  if  he  fails  or  refuses 

so  to  do,  he  is  in  no  situation  to  complain  if  he 
3         be  honorably  discharged  from  the  home.  When 

we  have  in  mind  the  purpose  of  the  legislature, 
and  the  fact  that  deserving,  diseased  and  disabled  sol- 
diers are  constantly  seeking  admission  to  the  home, 
and  must  be  refused  for  want  of  room, — men  who  are 
unable  to  support  themselves, — it  would  seem  that 
the  rules  complained  of  are  just  and  humane,  and  in 
accordance  with  the  spirit  of  the  act  creating  the 
institution.  In  view  of  what  we  have  said,  there  is 
no  force  in  the  claim  that,  since  all  soldiers  do  not 
receive  the  same  amount  as  pension,  more  is  taken  from 
one  for  his  support  than  from  another.  Every  inmate 
surrenders  just  what  he  voluntarily  agreed  to  when 
he  entered  the  home. 
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in.  The  legislature  having  conferred  authority 
upon  the  board  of  commissioners  to  "make  rules  and 
regulations,  not  inconsistent  vdth  the  laws  and  con- 
stitution of  the  state,  for  the  management  and  govern- 
ment of  said  home,  including  such  rules  as  they  may 
deem  necessary  for  the  preserving  of  order,  enforcing 
discipline,  and  preserving  the  health  of  its  inmates," 
Courts  should  not  interfere  with  the  action  thus 
taken,  unless  it  is  plainly  manifest,  that  the  board  has 
abused  the  discretion  with  which  it  is  vested. 

4  There  is  no  such  showing  in  this  record.   With- 
out entering  into  a  discussion  of  the  evidence, 

it  is  sufficient  to  say,  that  it  shows  that  such  rules  are 
necessary  and  proper  for  the  management  of  the  insti- 
tution, and  for  enforcing  discipline  among  its  inmates. 
It  is  said,  and  is  no  doubt  true,  that  many  of  the 
inmates  are  not  addicted  to  habits  which  render  some 
of  the  rules  necessary  as  to  them,  and  it  is  claimed 
that  they  should  not  be  subject  thereto.  Manifestly, 
the  rules  must  be  general.  Rules  are  only  necessary 
because  some  will  not  conduct  themselves  properly 
without  restraint.  It  is  the  same  in  organized  society. 
Government  exists,  and  laws  are  framed  for  the  control 
of  those  who  will  not  control  themselves,  and  they 
work  no  injustice  to  those  who,  without  their  restrain- 
ing influence,  would  do  right.  And,  as  in  government, 
the  good  citizen  is  amenable  to,  and  controlled  by  the 
legislation  which  is  rendered  necessary  by  the  acts  of 
the  vicious,  so  in  this  home,  all  who  receive  its  bene- 
fits, must  respect  and  obey  its  rules,  which  are  ren- 
dered necessary  for  the  good  of  all  of  the  inmates. 

IV.    It  is  said  that  the  rules  in  question  violate 

the  federal  laws,  in  that  they  take  from  the  soldier 

his  pension.    Rev.  St.  U.  S.,  sections  4745,  4747. 

5  These  statutes  provide  that  any  pledge,  mortgage, 
sale,  transfer,  or  assignment  of  any  right,  claim, 

or  interest  to  or  in  any  pension  that  has  been  or  may 
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hereafter  be  granted  shall  be  void,  and  that  no  sum  of 
money  to  become  due  any  pensioner  shall  be  liable  to 
attachment,  levy  or  seizure,  but  shall  wholly  inure  to 
the  benefit  of  such  pensioner.  These  statutes  are  not 
violated  by  the  rules  in  controversy.  This  was  so  held 
in  the  case  of  Loser  i\  Board,  92  Mich.  633  (52-  N.  W. 
Rep.  956).  In  that  case,  the  court  sustained  rules  sim- 
ilar to  those  here  in  controversy.  So  much  of  one 
rule  was  declared  invalid  as  determined  what  rela- 
tives were  dependent  upon  the  pensioners  for  support, 
and  directed  how  much  of  his  pension  money  should 
be  sent  to  such  relatives.  This  holding  was  based 
upon  the  ground  that  the  statute  of  Michigan  did  not 
authorize  the  board  to  determine  that  matter.  Even 
that  holding  would  not  obtain  here,  for  our  statute 
authorizes  the  board  to  determine  the  question  of  the 
eligibility  of  applicants  for  admission  to  the  home; 
and  having  determined  by  rule  what  disposition  shall 
be  made  of  the  means  possessed  by  inmates,  and  such 
rule  being  reasonable,  and  they  having  assented 
thereto  when  admitted,  they  are  bound  thereby  so 
long  as  they  continue  to  share  in  the  benefits  of  the 
home  as  inmates.  Again,  these  rules  are  in  harmony 
with  the  federal  statutes  relating  to  the  Naval  Hos- 
pital, and  as  to  soldiers  accepting  the  benefits  of  the 
Soldiers'  Home  at  Washington,  and  as  to*  soldiers 
accepting  the  benefits  of  national  homes  for  disabled 
volunteers.  Rev.  St.  U.  S.,  sections  4813,  4818-4820, 
4819, 4832;  1  Supp.  Rev.  St.  U.  S.,  p.  410. 

V.  Other  questions  are  discussed  by  counsel, 
which  do  not  seem  to  us  to  be  of  controlling  import- 
ance. What  we  have  said  disposes  of  all  questions  in 
the  case.  We  hold  that  the  rules  are  authorized,  and 
are  reasonable.  Plaintiff's  appeal  is  taken  because  the 
^  court  below  refused  some  of  the  relief  asked  by  them. 
We  have  already  passed  upon  the  questions  made  in 
that  appeal.     A  decree  will  be  entered  in  the  court 


!'«8    718 
1124    546 


718  Neeb  y.  McMillan.  [98  Iowa 

below,  m  harmony  with  this  opinion.  As  to  plaintiffs' 
appeal  the  decree  below  is  aflBrmed.  As  tx)  defendant's 
appeal  the  decree  below  is  reversed. 

Granger,  J.,  takes  no  part.. 


A.  H.  Neeb  v.  J.  A  McMillan,  Appellant. 

Replevin:  defenses.  In  replevin  against  an  officer  who  has  levied 
on  the  property  in  question  under  an  execution  against  a  third 
2  person,  defendant  may  set  up  as  a  defense  that  since  the  com- 
mencement of  the  action,  a  landlord's  lien  has  been  established 
against  it,  and  the  property  taken  from  him  to  satisfy  such  lien; 
and  this,  though  plaintiff  was  not  a  party  to  the  landlord's  attach- 
ment. 

Landlord*8  Lien*    The  lien  of  a  landlord  on  the  property  of  the  tenant 
1    in  the  leased  building,  given  by  Code,  section  2017,  is  not  affected  by 
the  tenant's  sale  of  the  property,  after  rent  is  due  and  unpaid 

Conversion:  measure  of  damages.  In  an  action  against  an  officer 
to  recover  personal  property  levied  on  under  execution  against  a 
third  person,  the  damages  for  taking  the  property  should  be  esti- 
mated as  of  the  time  of  the  taking,  with  interest  to  the  time  of  the 
trial. 

Appeal  from  Polk  District  Cowrf.— Hon.  W.  F.Conrad, 

Judge. 

Wednesday,  October  7, 1896. 

Action  to  recover  specific  personal  property. 
Trial  by  jury.  Verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. — Reversed. 

Henry  S.  Wilcox  for  appellant. 

Berryhill  &  Henry  for  appellee. 

RoTHROOK,  C.  J. — I.  The  petition  was  in  the  usual 
form  of  an  action  in  replevin.  The  property  consisted 
of  the  tools  and  appliances  necessary  for  carrying  on 
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a  meat  market.  It  was  formerly  owned  by  one  C.  R. 
Nourse,  who  used  it  in  connection  with  his  business, 
as  the  proprietor  of  a  meat  market.  The  plaintiff 
claims  that  he  purchased  the  property  of  Nourse.  It 
appears  that  Nourse  was  in  debt,  and  that  one  of  his 
creditors  commenced  an  action  against  him,  and 
attached  the*  property.  The  defendant  executed  the 
writ  of  attachment  as  constable,  and  this  action  was 
commenced  to  recover  the  property  from  him.  The 
defendant  claimed  that  the  sale  by  Nourse  to  the 
plaintiff  was  without  consideration,  and  for  the  pur- 
pose of  defrauding  the  creditors  of  Nourse.  The  case 
has  once  before  been  in  this  court,  upon  an  appeal  by 
the  defendant.  The  judgment  was  reversed  because 
of  what  was  held  to  be  an  improper  ruling  on  the 
admission  of  evidence.  The  case  is  now  presented 
upon  other  questions.  92  Iowa,  200.  See  (60  N.  W. 
Rep.  612).  It  does  not  appear  from  the  record  that 
the  property  in  controversy  was  seized  upon  the  writ 
of  replevin,  and  delivered  to  the  plaintiff.  After  the 
judgment  was  reversed  by  this  court,  the  defendant 
amended  his  answer,  which  amendment  was  in  the 
following  language:  "The  defendant  denies  that  the 
plaintiff  is  the  owner  of  the  property  described,  or 
that  it  is  worth  the  sum  stated,  and  says  that  at  the 
time  of  his  levying  on  it,  and  at  the  time  of  the  com- 
mencement of  this  action,  a  portion  of  said  property 
belonged  to  Schramm  Bros.,  and  the  poriion  not 
belonging  to  them  was  incumbered  by  a  landlord's 
lien  in  favor  of  said  Schramm  Bros.,  for  the  rent  of  the 
premises  where  said  property  was  located,  amounting 
to  about  $200,  and  since  the  commencement  of  this 
action  said  lien  has  been  foreclosed,  and  judgment 
obtained  against  said  property,  amounting  with  costs, 
to  about  $240,  and  the  said  property  sold  at  sheriff's 
sale  to  the  highest  bidder,  and  by  said  sale  all  the 
interest  that  said  Nourse  had  in  said  property  at  the 
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time  of  his  pretended  sale  to  plaintiff  was  by  said 
sheriff  sold  to  Swift  &  Co.,  and  all  plaintiff's  interest 
derived  from  said  Nourse  was  thus  cut  off;  that, 
because  of  said  incumbrance,  plaintiff's  interest  in  said 
property  was  of  no  value  when  levied  on  by  defend- 
ant, and  of  no  value  when  demand  was  made  there- 
for, and  when  this  suit  was  brought."  This  amend- 
ment to  the  answer  was  not  challenged  by  demurrer 
or  otherwise.  We  do  not  determine  whether  it  was 
necessary  for  the  plaintiff  to  attack  the  amendment. 
The  defendant  called  a  witness,  and  asked  him  a  num- 
ber of  questions,  which,  if  answered  favorably  to 
defendant,  would  have  tended  to  prove  the  averments 
of  the  amendment  to  the  answer.  All  of  these  ques- 
tions were  objected  to  by  the  plaintiff  as  being  imma- 
terial. The  objections  were  sustained,  and  exceptions 
taken.  Thereupon  the  defendant  made  the  following 
offer:  "Defendant  then  offered  to  show  that  C.  R. 
Nourse  was  in  possession  of  the  room  where  the  prop- 
erty was  at  the  time  of  the  levy,  under  a  contract  of 
lease  between  himself  and  Schramm  Bros.,  dated  the 
first  day  of  February,  1892,  and  running  for  a  term  of 
one  year  from  February  1,  1892;  that  the  terms  of  the 
lease  required  him  to  pay  monthly  rent  of  thirty  dollai-s, 
monthly  in  advance,  on  the  first  day  of  each  month; 
that  he  failed  to  pay  the  rent  for  several  months  prior 
to  the  seizure  of  said  property  by  the  defendant;  and 
that  since  said  seizure,  and  since  the  commencement 
of  this  suit,  a  landlord's  attachment  was  sued  out  for 
rent  unpaid,  said  property  seized  by  the  sheriff  of  Polk 
county,  thereunder,  taken  from  the  possession  of 
defendant,  and  such  proceedings  were  had  that  judg- 
ment was  obtained  for  said  rent,  and  said  property 
sold  under  special  execution  to  satisfy  the  said  judg- 
ment." Plaintiff  objected  to  the  evidence  offered  as 
immaterial.  Objection  was  sustained,  and  defendant 
excepted. 
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The  defendant  contends  that  this  evidence  was 
material  to  his  defense  for  at  least  the  amount  of  the 
lien  for  the  rent.  That  the  owner  of  the  building  had 
a  valid  lien  on  the  property,  as  against  Nourse,  does 
not  appear  to  be  questioned.  Such  a  lien  is  expressly- 
given  by  section  2017  of  the  Code.  And,  if  the  plaint- 
iff had  taken  possession  of  the  property  under  his  con- 
tract of  purchase  from  Nourse,  the  landlord  could 

1  have  enforced  the  lien  as  against  the  plaint- 
iff.   The  sale  or  transfer  of  the  property  to  the 

plaintiff  did  not  affect  the  lien.  Richardson  v.  Peterson, 
58  Iowa,  724  (13  N.  W.  Rep.  63);  Holden  v.  Cox,  60 
Iowa,  449  (15  N.  W.  Rep.  269).  A  creditor  of  the  tenant 
cannot,  by  a  levy  on  the  property,  acquire  prior- 
ity over  the  landlord's  lien  for  rent.  Atkins  v.  Worn- 
eldorf,  53  Iowa,  150  (4  N.  W.  Rep.  905).  In  Wells, 
Repl.  section  669,  it  is  said:  "When,  during  the 
pendency  of  the  action,  and  before  trial,  the  defend- 
ant has  been  legally  required  to  deliver  the  property 
in  dispute  to  a  third  person,  who  is  the  owner  as 
against  both  the  parties  to  the  suit,  such  delivery  may 
be  pleaded,  and  will  constitute  a  good  defense  to  the 
replevin  suit.  Thus,  when  the  sheriff  was  served  by 
an  assignee  of  the  debtor  for  goods  which  he  had 
attached,  he  filed  answer  that  the  assignment 
was  made  to  hinder,  delay,  and  defraud  creditors; 
that  the  debtor  had  been  adjudged  a  bankrupt;  and 
that  the  assignee  in  bankruptcy  had  demanded 
and  taken  the  goods.  Such  answer  was  regarded  as 
a  sufficient  defense  to  the  replevin  suit."  We 
think   this   statement  of   the  law  is  correct, 

2  Indeed,  we  cannot  discover   any  reason    for 
doubting  that  it  is  a  just  rule,  and  applicable 

to  the  facts  pleaded  in  this  case.  It  is  true,  the 
plaintiff  herein  was  not  a  party  to  the  alleged  pro- 
ceeding in  enforcing  the  landlord's  lien,  but  that  is 
hot  material.  The  property  was  in  the  custody  of  the 
Vol.  98  la— 46 
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law,  and  if  it  was  seized  and  taken  from  the  defendant 
and  appropriated  in  payment  of  the  rent,  in  a  proper 
proceeding,  there  ought  to  be  no  question  that  the 
defendant  may  avail  himself  of  that  proceeding  as  a 
defense. 

II.  There  are  other  questions  presented  on  this 
appeal.  It  is  said  that  part  of  the  property  was  not 
properly  described  in  a  notice  served  by  plaintiff  on 
the  defendant,  claiming  the  ownership  of  the  property. 

This  position  is  not  well  taken.  The  descrip- 
3         tion  was  suflScient.    And  complaint  is  made 

because  the  court  permitted  the  damages  for 
taking  the  property  to  be  estimated  as  of  the  time  of 
the  taking,  with  interest  thereon  to  the  time  of  the 
trial.  We  think  this  was  the  true  measure  of  dam- 
ages in  actions  like  this.  The  judgment  of  the  dis- 
trict court  is  EEVBRSED. 


Blumbnthal    &   Erdman,  Appellants,  v.  Stahlb    & 

Lenald. 

Breach  of  Contract:  mbasurb  of  damages.  A  purchaser  of  goods 
may  recover  as  damages  for  the  vendor's  failure  to  furnish  the 
goods  according  to  contract,  for  loss  of  the  time  during  which  the 
former's  salesmen  were  idle  before  a  supply  of  goods  could  be 

1  obtained  from  other  dealers,  where  the  vendor  was  told  at  what 
time  the  purchaser  desired  to  put  his  salesman  on  the  road,  although 
he  was  not  informed  that  the  salesman  would  be  idle,  if  the  goods 
were  not  furnished  at  the  time  agreed  upon. 

EsTOPPBL.    A  purchaser  of  goods  is  not  estopped  to  claim  damages 

2  for  failure  to  furnish  the  goods  as  agreed,  by  simply  giving  a  sub- 
sequent order  for  other  goods  of  like  character. 

Appeal  from  Des  Moines  District  Court — Hon.  James 
D.  Smythe,  Judge. 

Thursday,  October  8,  1896. 


Oct.  1896]      Blxtmbnthal  &  Erdmak  t.  Stable.  723 

Action  at  law  to  recover  a  balance  alleged  to  be. 
due  for  goods  and  merchandise  sold  by  the  plaintiffs 
to  the  defendants.  The  defendants  answered  the  peti- 
tion, and  by  way  of  counter-claim  demanded  judgment 
against  the  plaintiffs  for  failure  to  perform  a  contract 
previously  made  for  the  sale  of  certain  laces.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  defendants.    Plaintiffs  appeal. — Affirmed. 

Hedge  &  Blythe  for  appellants. 

G.  L.  Poor  and  Arthur  M.  Lewald  for  appellees. 

RoTHROCK,  C.  J. — The  plaintiffs  are  importers  of 
laces  and  other  fancy  goods,  and  their  place  of  business 
is  in  the  city  of  New  York.  The  defendants  are  job- 
bers in  millinery  goods,  having  their  place  of  business 
in  the  city  of  Burlington,  in  this  state.  The  plaintiffs 
carried  on  their  business  by  sending  their  traveling 
salesmen  out  in  search  of  orders  for  goods  from  job- 
bers. One  of  these  salesmen  appeared  at  the  defend- 
ants' store,  in  Burlington,  in  September,  1892,  and 
solicited  an  order  for  goods.  After  some  negotiations, 
the  defendants  gave  the  salesman  an  order  for  about 
eight  hundred  dollars'  worth  of  laces,  which  the 
plaintiffs  undertook  to  import  from  some  other  coun- 
try, and  deliver  to  the  defendants  from  the  first  t/O  the 
fifteenth  day  of  January,  1893.  The  goods  were  not 
imported  and  delivered  by  that  time.  The  order  was 
mislaid  by  the  plaintiffs  or  their  salesmen,  and  when 
the  time  for  delivery  had  about  expired,  the  defend- 
ants wrote  letters  of  inquiry,  and  the  letters  were 
answered,  and  there  was  then  no  time  to  import  the 
goods  so  as  to  fill  the  order  within  the  time  agreed 
upon.  The  defendants  then  purchased  laces  from 
other  dealers,  and  later  on,  they  made  a  purchase  of 
the  plaintiffs,  of  about  five  hundred  dollars'  worth  of 
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laces,  as  we  understand  it,  upon  a  new  order.  When 
this  order  was  filled,  the  defendants  remitted  three 
hundred  dollars  and  refused  to  pay  the  balance,  and 
made  a  claim  for  damages  for  th     failure  of  the 

plaintiffs  to  perform  the  contract  made  for  the 
1  laces  to  be  imported.    The  defendants  carried 

on  their  business  by  sending  out  traveling  sales- 
men to  take  orders  for  goods,  and  they  told  the  sales- 
man of  the  plaintiffs  that  they  wanted  to  send  out 
traveling  men  about  the  fifteenth  day  Of  January,  and 
there  is  evidence  in  the  case,  that  the  time  named  was 
about  the  proper  time  to  put  traveling  men  on 
the  road  to  take  orders  for  the  next  spring  trade. 
One  item  of  damages  claimed  by  the  defendants, 
was  that,  by  reason  of  the  failure  of  plaintiffs  to  per- 
form their  contract,  the  defendants'  salesmen  were  idle 
for  about  two  weeks  before  a  supply  of  goods  could 
be  obtained  by  defendants  from  other  dealers.  It  is 
said  that  this  demand  for  damages  is  too  remote;  that 
to  permit  a  recovery  for  the  delay  was  a  violation  of 
the  well-known  rule  of  law  that  damages  for  the 
breach  of  a  contract  are  limited  to  such  as  may  fairly 
be  supposed  to  have  entered  into  the  contemplation 
of  the  parties  when  they  made  the  contract.  This  is 
a  brief  statement  of  the  doctrine.  But  it  is,  in  sub- 
stance, the  rule,  as  has  been  many  times  announced  in 
adjudged  cases.  It  is  not  denied  that  Haynes,  the 
traveling  salesman  of  the  plaintiffs,  was  advised  of 
the  time  when  the  defendants  desired  to  put  their 
salesmen  on  the  road.  Surely  it  was  not  necessary, 
to  recover  damages,  that  defendants  should  show  that 
they  told  Haynes  that,  if  they  sent  their  salesmen  out 
later,  or  had  to  wait  for  that  time  for  the  laces,  their 
salesmen  would  be  idle,  and  that  other  jobbers  would 
be  in  advance  of  them  in  securing  the  spring  trade. 
In  determining  the  question  of  damages  in  such  a  case, 
the  seller  ought  to  be  held  to  have  in  contemplation 
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the  ordinary  and  usual  methods  of  the  business 
of  the  purchasers,  or  of  the  trade  with  which  he 
transacts  business. 

II.  It  is  said  there  was  no  evidence  of  actual 
injury  as  a  result  of  the  delay  of  the  plaintiffs.  We  do 
not  think  this  point  is  well  taken.  We  will  not  set  out 
the  evidence  of  the  witnesses.  We  are  satisfied  it  was 
suflScient  to  authorize  the  court  to  submit  that  ques- 
tion to  the  jury. 

III.  It  is  contended  that  by  the  subsequent  order 
made  by  the  defendants,  they  waived  any  claim  for 

damages  for  failure  to  fill  the  order  for  goods  to 
2         be  imported,  and  that  the  second  order  estops 

them  from  claiming  damages  for  failure  to  per- 
form the  first  contract.  It  is  true  that  when  these 
goods  were  contracted  for  and  delivered  nothing  was 
said  or  written  about  damages  for  failure  to  comply 
with  the  importing  order.  The  defendants  were  silent 
on  that  subject.  But  they  made  no  release  of  any 
claim  they  had  for  damages.  They  may  have  had  the 
purpose  to  become  the  debtors  of  the  plaintiffs  to  the 
end  that  they  could  compel  an  adjustment  of  their  dif- 
ferences in  this  state,  rather  than  in  the  state  of  New 
York.  But  that  appears  from  inference  only.  We 
think  there  was  no  evidence  which  required  the  court 
to  submit  the  question  of  estoppel  or  accord  and  satis- 
faction to  the  jury. 

IV.  A  question  is  made  upon  the  ruling  of  the 
court  on  the  admission  of  certain  evidence.  We  do  not 
discover  any  error  in  this  regard,  and,  having  consid- 
ered the  material  questions  in  the  case,  our  conclusion 
is  that  the  judgment  of  the  district  court  should  be 

AFFIRMED. 
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Babnhabd  Moeller  v.  Joseph  Kabhopp,  Jb.,  Appellant. 

Impeachment  of  WitDe^iu    A  witness  who  testifies  positively  that  he 
2    did  not  make  a  given  statement,  may  be  impeached  by  showing 
that  he  has  made  such  statements,  although  he  first  testified  that 
he  had  no  recollection  of  making  sucii  statements. 

Admission  of  Evidence:    habmless  ebrob.    Admission  of  evidence 

as  to  the  number  of  members  of  the  family  of  plaintiff  in  an 

1    action  for  slander,  the  number  living  at  home,  and  whether  they 

were  girls  or  l>oys,  and  that  he  was  the  head  of  the  family,  if 

error,  is  not  prejudicial. 

Appeal  from  Lee  District  Court. — Hon.  J.   M.   Casey, 

Judge. 

Thubsday,  Ootobeb  8,  1896. 

This  is  an  action  for  slander.  It  is  charged  that 
the  defendant,  about  May  1,  1892,  spoke  the  following 
words  concerning  the  plaintiff:  "Moellers  stole  my 
turkey."  The  defendant  pleads  that  whatever  he  did 
speak  concerning  the  plaintiff,  was  spoken  in  the  year 
1891,  not  in  the  year  1892,  and  that  the  action  is 
barred.  A  trial  was  had  to  a  jury,  and  a  verdict 
returned  for  the  plaintiff  in  the  sum  of  sixty-two  dol- 
lars and  fifty  cents,  on  which  judgment  was  entered. 
Defendant  appeals. — Reversed, 

0.  C.  Herminghausen  for  appellant. 

No  appearance  for  appellee. 

KiNNE,  J.— I.  On  the  trial,  plaintiff,  as  a  witness, 
was,  against  defendant's  objection,  permitted  to  tes- 
tify as  to  the  number  of  members  of  his  family,  the 
number  living  at  home,  and  whether  they  were  boys 
or  girls.    Other  testimony  was  given  to  the  effect  that 
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plaintiff  was  the  head  of  a  family.    We  need  not 
determine  whether  this  evidence  was  admissible, 

1  as,  in  any  event,  we  are  satisfied  it  worked  no 
prejudice  to  the  defendant.    But  see  Davis  v. 

Seeley,  91  Iowa,  583  (60  N.  W.  Rep.  183),  and  cases 
there  cited. 

II.  Complaint  is  made  that  the  court  erred  in 
excluding  evidence  which  was  offered  to  impeach  one 
Pomberg,  a  witness  for  plaintiff.  The  ruling  of  the 
court  seems  to  have  been  based  upon  the  understanding 
that  Pomberg  had  testified  that  he  had  no  recollection 

of  making  the  statement  attributed  to  him.  He 

2  once  testified  that  he  did  not  remember  of  mak- 
ing the  statement  inquired  about,  but  after- 
wards positively  stated  that  he  did  not  make  the 
statement.  Under  these  circumstances,  the  impeach- 
ing evidence  was  proper,  and  should  have  been 
received.  It  is  not  necessary  to  discuss  as  to  what 
the  effect  would  have  been  had  the  witness  adhered 
to  his  statement  that  he  did  not  remember,  because  he 
afterwards  abandoned  that,  and  positively  denied 
making  the  statement.  This  witness  was  the  main 
one  relied  upon  to  establish  plaintiff's  case,  and  the 
rejection  of  the  testimony  was  prejudicial  error. 

III.  Error  is  assigned  on  the  giving  and  refusal 
of  certain  instructions.  We  have  examined  these 
instructions,  and  think  the  rulings  were  proper.  We 
cannot,  in  view  of  a  retrial  of  the  case,  pass  upon  the 
weight  of  the  evidence. 

For  the  error  pointed  out,  the  judgment  below  is 

BEVEBSBD. 
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State  of  Iowa,  Appellant,  v.  J.  A.  Ingalls  and  Wil- 
liam Moody. 

Former  Jeopardy:  labcbkt  and  BRBAKma  and  bntbbing.  An 
acquittal  of  larceny  is  not  a  bar  to  a  prosecution  for  breaking  and 
entering,  based  on  the  same  facts. 

Appeal  from  Winneshiek  District  Court. — Hon.  L.  E. 
Fellows,  Judge. 

Thuesday,  October  8,  1896. 

At  the  October,  1895,  term  of  the  Winneshiek 
county  district  court,  the  grand  jury  returned  two 
indictments  against  the  defendants, — one  for  larceny, 
and  the  other  for  breaking  and  entering.  They  were 
tried  on  the  first  indictment,  and  acquitted.  There- 
after they  were  called  to  answer  to  the  second,  and  to 
this  they  pleaded  a  former  acquittal  by  the  verdict  of 
the  jury  in  the  larceny  case.  At  the  trial  upon  the 
second  indictment  they  were  acquitted,  by  the  direc- 
tion of  the  court.  From  the  ruling  upon  this  plea  of 
autrefois  acquit  the  state  appeals. — Reversed, 

E.  P.  Johnson,  county  attorney,  for  the  state. 

No  appearance  for  appellee. 

Deemer,  J.  -The  record  shows  that  the  grand  jury 
acted  upon  the  same  evidence  in  finding  each  indict- 
ment; that  the  defendants  were  acquitted  upon  the 
charge  of  larceny;  and  the  lower  court  held,  as  a  mat- 
ter of  law,  that  the  acquittal  of  the  charge  of  larceny 
was  such  an  adjudication  as  to  bar  the  prosecution  of 
the  second  charge.  The  exact  holding  of  the  court 
was:    "The  indictment  in  tins  case  being  based  upon 
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the  same  testimony  as  in  No.  6,260,  and  there  having 
been  an  acquittal  in  that  case  upon  a  question  abso- 
lutely essential  to  be  proven,  to  authorize  a  convic- 
tion in  this  case,  and  the  adjudication  in  that  case 
having  been  plead  in  this  case,  and  the  court  holding 
such  plea  to  be  a  bar  to  the  prosecution  of  this  case, 
the  case  is  dismissed,  and  the  defendants  discharged." 
This  ruling  was  evidently  based  upon  the  opinion  of 
this  court  in  the  case  of  State  v.  Waterman,  87  Iowa, 
255  (54  N.  W.  Rep.  359).  We  do  not  think  the  case  is 
in  point,  nor  is  it  an  authority,  for  the  position  taken 
by  the  learned  district  judge.  While  the  defendant 
in  that  case  was  twice  indicted,  yet  each  presentment 
was  for  the  same  offense,  to-wit,  that  of  obstruct- 
ing a  highway;  and  the  evidence  adduced  conclu- 
sively established  the  fact  that  it  was  the  same 
highway,  and  the  same  obstacle  which  it  was 
claimed  constituted  the  obsruction  to  the  highway 
in  each  case.  It  was  also  shown  that  the  indictments 
covered,  in  part,  at  least,  the  same  periods  of  time.  On 
such  a  state  of  facts,  we  held  that  an  acquittal  in  the 
one  case  was  a  bar  to  the  prosecution  of  the  other. 
How  different  are  the  facts  of  this  case!  Here  the 
two  indictments  do  not  charge  the  same  offense,  but 
entirely  distinct  and  independent  crimes.  True,  the 
state  might  have  shown  in  the  second  trial  that  a  lar- 
ceny was  in  fact  committed  by  the  defendants,  for  the 
purpose  of  showing  their  intent  in  breaking  and  enter- 
ing the  building,  but  it  was  not  required  to  do  this. 
It  could  secure  a  conviction  without  proving  a  lar- 
ceny. All  that  it  needed  to  prove  in  this  connection 
was  that  the  defendants  broke  and  entered  the  build- 
ing with  intent  to  commit  larceny.  The  most  infalli- 
ble test  by  which  to  determine  whether  a  former 
judgment  is  a  bar  or  not,  is  to  inquire  whether  the 
same  evidence  will  support  both  the  present  and  the 
former  actions.    Applying  this  test,  it  becomes  too 
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clear  for  extended  argument  that  the  former  acquittal 
was  no  bar.    The  offense  in  one  case  was  against  the 
property  broken  and  entered;  in  the  other  it  was 
against  the  owner  of  the  goods  which  were  said  to 
have  been  stolen.    In  the  case  of  State  v.  Turneyj  77 
Iowa,  269  (42  N.  W.  Rep.  190),  we  said  of  these 
two  offenses:     "These   are   separate    offenses,    and, 
under  the  law,  indictments  may  be  returned  for  each 
independent  of  the  other."  And  so  in  the  case  of  State 
V.    Ridley,  48    Iowa,  370,    in    determining   whether 
these  offenses  were  compound  or  not,  we  said,  "But  in 
the  case  at  bar  the  breaking  and  entering  with  the 
unlawful  intent  was  completely  consummated  before 
the  larceny  was  commenced.    The  larceny  was  a  dis- 
tinct crime,  and  no  part  of  the  breaking  with  intent 
to  commit  a  public  offense."  See,  also.  State  v.  McFar- 
land,  49  Iowa,  99.    Again,  in  the  case  of  State  v.  Jen- 
nings, 79  Iowa,  513  (44  N.  W.  Rep.  799),  we  said,  in 
speaking  of  the  suflSciency  of  an  indictment  for  break- 
ing and  entering:    "The  offense  provided  in  the  sec- 
tion   is  not  a  larceny,  nor  is  the  fact  of  larceny 
necessary  to  the  offense  charged.    The  offense  only 
involves  an  intent  to  commit  larceny.    The  offense 
charged  is  as  complete,  if  the  breaking  and  entering  is 
done  with  such  intent,  as  if  the  larceny  is  actually 
committed.    It  is  not  necessary  to  prove  the  fact  of 
larceny  to  secure  a  conviction,  and  hence  the  charac- 
ter of  the  property  intended  to  be  stolen,  its  value  and 
ownership  are  not  material,  and  need  not  be  alleged 
in  an  indictment  for  burglary."    We  conclude  that 
an  acquittal  of  larceny  is  no  bar  to  a  prosecution  for 
breaking  and  entering.    The  following*  cases  sustain 
the  conclusion  reached:    State  v.  Martin y  76  Mo.  337; 
Wilson  V.  State,  24  Conn.  57;  State  v.  Warner,  14  Ind. 
572;  Howard  v.  State,  8  Tex.  App.  447.    The  rule  of 
law  announced  by  the  court  below  was  incorrect,  and, 
while  we  cannot  affect  the  defendants'  situation  by 
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anything  we  may  do,  we  reverse  the  case,  in  order 
that  a  correct  rule  of  law  may  be  established. — 
Keversed. 


The    Chickasaw    County    Farmers'    Mutual    Fire 
Insurance  Company  v.  L.  H.  Weller,  Appellant. 

ReeeWing  Payment  Made:    conc:  alment.    Payment  by  a  fire  insur- 
ance company  of  a  claim  for  property  destroyed  by  the  negligence 

1  of  a  railroad  company,  is  not  voluntary,  and  may  be  recovered 
back,  where  the  insured  had  previously  made  a  settlement  with 

3  the  railroad  company,  receiving  payment  in  full,  which  fact  he 
concealed  from  the  insurance  company,  although  the  latter  knew 
that  he  was. making  a  claim  against  the  railroad  company. 

Subrogation:  Insurance.  One  who  has  been  paid  by  a  railroad  com- ' 
pany,  the  full  value  of  property  destroyed  by  its  negligence,  cannot 

2  recover  insurance  on  such  projicrty,  as  the  insurance  company 
would  be  entitled  to  be  subrogated  to  the  rights  of  the  insured  to 
recover  from  the  railroad  company. 

Witness  Fees:   appearanok  of  a  party  to  suit.   The  president  and 
secretary  of  a  corporation  are  not  parties  to  an  action  brought  by 

4  the  corporation  so  as  to  dis-entitle  them  to  fees  as  witnesses  in  its 
behalf. 

Appeal  from  Chickasaw  District  Court, — Hon.   L.  E. 
Fellows,  Judge. 

Thursday,  October  8,  1896. 

Action  at  law  to  recover  one  hundred  and  ten 
dollars,  with  interest,  alleged  to  have  been  fraudu- 
lently obtained  by  the  defendant  from  the  plaintiff. 
The  issues  and  facts  appear  in  the  opinion.  The  case 
was  tried  to  the  court,  a  finding  of  law  and  of  facts 
made,  and  a  judgment  entered  thereon  for  the  plaintiff. 
Defendant  appeals. — Affirmed. 

William  B.  Perrin  for  appellant. 

F.  F.  Swale  for  appellee. 
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Given,  J. — ^I.  The  learned  district  judge  made 
the  following  findings  of  fact  and  of  law,  and  we 
think  the  findings  of  facts  are  fully  sustained  by  the 
evidence:  "After  the  evidence  and  arguments  of 
counsel  were  concluded,  the  following  findings  of  fact 

and  law  were  made  by  the  court,  to-wit:    That 
1  plaintiff,    the    Chickasaw    County    Farmers' 

Mutual  Fire  Insurance  Company,  a  corporation 
duly  organized  under  the  laws  of  Iowa,  issued  to  the 
defendant  an  insurance  policy  in  the  year  1875,  which 
policy  has  remained  in  full  force  from  the  time  it  was 
issued  down  to  the  date  of  the  commencement  of  this 
action;  that  on  or  about  the  tenth  day  of  September, 
1893,  some  stacks  of  hay  covered  by  the  insur- 
ance company,  with  the  insurance  policy  thus 
issued  to  the  defendant,  were  burned,  and  the  defend- 
ant sustained  a  loss  thereby,  for  which  the  plaintiff 
was  liable  under  this  policy;  that  both  the  plaint- 
iff and  the  defendant  claim,  and  have  claimed  in 
attempting  to  adjust  the  loss,  that  the  loss  was  occa- 
sioned through  the  negligence  of  the  Chicago,  Great 
Western  Railway  Company,  and  that  the  Chicago,  Great 
Western  Railway  Company  was  ultimately  liable  for  the 
payment  of  the  loss ;  that  on  or  about  the  nineteenth  day 
of  March,  1894,  the  defendant,  having  made  a  claim 
against  the  said  railway  company  for  the  loss  of  the 
hay  in  question,  made  a  settlement  with  that  company, 
and  on  the  twenty-fourth  day  of  March,  1894,  received 
full  payment  of  said  railway  company  for  the  loss 
thus  sustained;  that  on  the  same  day  that  the  settle- 
ment was  made  with  the  railway  company,  the  defend- 
ant notified  the  plaintiff  that  he  was  ready  to  receive  and 
receipt  for  one  hundred  and  ten  dollars  from  that  com- 
pany in  payment  of  the  same  loss,  this  being  the  amount 
that  had  been  agreed  upon  between  him  and  the  insur- 
ance company  as  the  amount  to  be  paid  by  the  company 
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for  the  loss;  that  the  defendant,  in  thus  notifying 
the  plaintiff,  did  not  notify  the  plaintiff  that  he  had 
made  a  settlement  of  the  same  claim  with  the 
railway  company,  and  that  the  insurance  company 
or  its  oflScers  had  no  notice  that  the  railway 
company  had  thus  settled  and  paid  the  loss 
to  the .  defendant;  that  on  the  twelfth  day  of 
April,  1894,  and  without  any  knowledge  or  notice 
that  the  loss  had  been  adjusted  by  the  railway  com- 
pany with  the  defendant,  the  plaintiff  paid  the 
defendant  said  sum  of  $110,  and  took  his  receipt 
therefor;  that  the  plaintiff  in  this  action  claimed,  dur- 
ing all  the  negotiations  for  settlement,  and  the  defend- 
ant knew  that  the  plaintiff  claimed,  that  if  it  paid  the 
loss  to  him  under  the  policy  issued  to  him,  it  was  the 
insurance  cdtapany's  right  to  recover  back  the  amount 
thus  paid,  if  it  could,  from  the  railway  company.  As 
a  conclusion  based  upon  these  facts,  I  find  that  the 
settlement  made  by  the  railway  company  with  the 
defendant,  extinguished  his  claim,  both  as  against  the 
railway  company  and  the  insurance  company,  and  in 
receiving  money  from  the  insurance  company,  after 
having  received  it  from  the  railway  company,  and 
without  giving  the  insurance  company  notice  of  the 
fact  that  he  had  thus  received  the  money,  he  received 
the  money  wrongfully,  and  is  liable  to  refund  the 
money  to  the  company,  and  that  the  plaintiff  is 
entitled  to  judgment  against  him  for  it  in  this  action; 
and  judgment  will  be  entered  accordingly,  with  inter- 
est at  six  per  cent,  from  the  eleventh  day  of  April." 

11.  There  is  no  question  in  this  case  but  that  the 
defendant  was  entitled  to  full  compensation  from  the 
railway  company  for  the  loss  sustained  by  him  in 
consequence  of  the  fire  set  out  by  that  company. 
Neither  is  it  questioned  but  that  he  was  entitled  to 
full  indemnity  under  his  contract  of  insurance,  not 
exceeding  the  amount  of  the  insurance,   from  the 
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plaintiff.  One  contention  is  whether  he  was  entitled 
to  full  compensation  from  the  railway  company,  and 
also  from  the  plaintiff.  This  contract  of  insurance,  is 
a  contract  of  indemnity,  by  which  the  plaintiff  agreed 
to  indemnify  the  defendant  against  loss  or  damages  to 
the  insured  property  by  fire  or  lightning,  not  exceed- 
ing the  amount  of  the  insurance.  The  law  is 
2  well  settled,  that  in  cases  like  this,  the  insurer, 
upon  payment  of  the  loss,  is  subrogated  to  all 
the  rights  of  the  insured  against  the  person  whose 
fault  or  negligence  caused  the  loss.  "If  insured 
))uildings  or  other  property  be  destroyed  through  the 
negligence  of  some  person  other  than  the  owner,  the 
insurance  company,  upon  the  payment  of  the  loss,  will 
be  subrogated  to  the  right  of  the  owner  to  recover  from 
the  wrongdoer.  The  insured  cannot  bar -the  insurer's 
right  of  action  by  executing  a  release  of  damages  to 
the  wrongdoer,  though  he  may  release  the  wrongdoer 
from  all  claim  for  injuries  not  covered  by  the  policy 
without  impairing  his  rights  against  the  under- 
writer. If  he  obtains  satisfaction  from  the  wrong- 
doer, having  previously  received  payment  of  the  loss 
from  the  insurer,  he  must  account  therefor  to  the  lat- 
ter." 24  Am.  &  Eng.  Enc.  Law,  306,  308,  and  310, 
cases  cited.  Under  these  recognized  principles  of  law, 
it  is  clear,  that  upon  payment  of  the  loss,  the  plaintiff 
would  have  been  subrogated  to  all  the  rights  of  the 
defendant  against  the  railway  company,  and  that  the 
defendant  could  not  defeat  that  right  of  subrogation 
by  releasing  the  railway  company.  Appellant  instances 
the  case  of  one  who  has  insurance  upon  his  life,  and  is 
killed  by  the  negligence  of  the  employes  of  a  railway 
company,  and  contends,  that  because  the  estate  has  a 
claim  for  damages  against  the  railroad  company,  it 
does  not  excuse  the  insurance  company  from  liability. 
He  cites  24  Am.  &  Eng.  Enc.  Law  319.  It  is  there 
"A  contract  of   life  insurance  i§  not  a  contract  of 
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indemnity,  and  the  insurer  who  pays  a  loss  under  such 
a  contract,  is  not  entitled  to  be  subrogated  to  any 
rights  which  the  personal  representative  of  the 
deceased  may  have  against  other  persons."  The  same 
is  true  as  to  the  other  instance  given  by  appellant,  of 
one  who  purchased  a  horse,  with  the  special  warranty 
that  it  is  not  timid,  and  will  not  shy  in  crossing 
bridges,  and  afterward  the  horse  does  shy,  and  falls 
from  a  bridge,  and  is  drowned,  for  want  of  suflBcient 
guards  on  the  bridge.  In  such  a  case  the  contract  of 
warranty  is  not  one  of  indemnity,  merely.  We  think 
it  entirely  clear,  under  the  law,  that  defendant  was 
not  entitled  to  recover  for  the  loss  of  hay  in  stack, 
from  both  of  these  parties. 

III.  Defendant  was  entitled  to  full  compensation 
for  the  loss  sustained.  His  claim  against  the  railway 
company  was  for  damages  to  his  meadow  and  fence 
posts,  in  addition  to  the  loss  of  the  hay;  and  he  con- 
tends that  he  only  received  part  compensation  from 
the  railway  company,  and  that  the  amounts  received 
from  both  companies  do  not  exceed  the  actual  loss. 
In  his  settlement  with  the  railway  company,  the  hay 
was  estimated  separately,  and  the  defendant  was 
3  compensated  to  the  fuU  value  thereof ;  Defend- 
ant contends  that  plaintiff  knew  he  was  claim- 
ing payment  from  the  railway  company,  and  that  the 
payment  made  by  the  plaintiff  to  him  was  a  voluntary 
payment,  and  cannot  be  recovered  back.  Let  it  be 
conceded  that  the  plaintiff  did  know  that  the  defend- 
ant was  making  a  claim  against  the  railway  company^ 
It  is  entirely  clear  that  at  the  time  of  demanding  and 
receiving  payment  from  the  plaintiff,  defendant  con- 
cealed the  fact  that  he  had  made  a  settlement  with 
the  railway  company,  and  had  received  payment  from 
that  company.  "When  one  pays  money  in  ignarance 
of  circumstances  with  which  the  receiver  is  acquainted, 
but  does  not  disclose,  and  which,  if  disclosed,  would 
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have  avoided  the  payment,  the  receiver  acts  fraudu- 
lently, and  the  money  may  be  recovered  back."  8  Am. 
&  Eng.  Enc.  Law,  645.  There  can  be  no  doubt  that 
had  the  facts  been  disclosed  by  the  defendant,  as  it 
was  his  duly  to  do,  the  plaintiff  would  not  have  made 
this  payment.  Therefore  it  is  not  a  voluntary  pay- 
ment, but  one  obtained  by  fraud;  and  may  be  recov- 
ered back. 

IV.  J.  F.  Babcock,  president,  and  C.  H.  Heath, 
secretary,  of  plaintiff  company,  were  examined  as  wit- 
nesses, and  fees  taxed  accordingly.  Appellant  moved 
to  retax  the  costs,  and  to  disallow  these  fees, 
4  upon  the  theory  that  these  witnesses  were  par- 
ties to  the  action,  and  not  entitled  to  fees.  They 
were  not  parties  to  the  action,  and  there  was  no  error 
in  overruling  the  motion. 

Other  errors  are  assigned,  some  of  which  are 
barely  mentioned  in  argument,  and  others  not  noticed. 
These  we  are  not  required  to  consider.  We  find  no 
error  prejudicial  to  appellant,  and  the  judgment  of  the 
district  court  is  therefore  affirmed. 
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SUPPLEMENT. 

[The  following  three  opinions  were  retained  in 
the  Clerk's  oflBce,  so  that  they  did  not  come  into  my 
hands  for  insertion,  in  their  chronological  order. — 
Reporter.] 


The  Iowa  State  Savings  Bank  v.  The  City  Council 
OF  The  City  of  Burlington,  et  ah,  Appellants. 

Taxation:  banks.  Surplus  moneys  and  credits  of  a  savings  bank  not 
set  apart  for  the  use  of  the  stockholders,  are  taxable  as  a  part  of 
"the  paid  up  capital,"  under  Acts  of  the  Fifteenth  General  Assem- 
bly, chapter  60,  section  28,  providing  that  ''the  paid  up  capital  of 
all  savings  banks"  shall  be  subject  to  taxation. 

Appeal  from  Des  Moines  District  Court. — Hon.  James 
D.  Smythe,  Judge. 

Wednesday,  January  16, 1895. 

This  was  a  proceeding  instituted  before  the  city 
council  of  the  city  of  Burlington,  acting  as  a  board  of 
equalization,  for  the  correction  of  an  assessment.  The 
board  of  equalization  refused  the  relief  asked,  and  the 
plaintiff  appealed  to  the  district  court.  That  court, 
after  a  hearing  upon  the  merits,  set  aside  and  canceled 
the  assessment,  and  from  that  action  the  defendants, 
the  city  of  Burlington,  the  city  council,  and  the  mem- 
bers thereof,  the  county  auditor,  and  the  county  treas- 
urer, appeal. — Reversed. 

Seerley  &  Clark  and  Geo.  S.  Tracy  for  appellants. 

PotveTy  Hicston  &  Power  for  appellee. 
Vol.  98  la— 47 
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EoBiNsoN,  J. — The  plaintiff  is  a  corporation,  organ- 
ized as  a  savings  bank,  under  the  laws  of  this  state, 
with  a  paid  up  capital  of  one  hundred  thousand  dol- 
lars. In  January,  1892,  plaintiff  had  in  its  possession, 
set  apart  as  and  for  the  capital  stock  of  the  bank,  the 
sum  of  one  hundred  thousand  dollars,  in  legal  tender 
notes  of  the  United  States.  In  addition,  it  had  a  sur- 
plus of  one  hundred  and  twelve  thousand,  three  hun- 
dred and  thirty-one  dollars  and  thirty-nine  cents, 
which  represented  the  undistributed  profits  of  the 
business.  Of  that  amount,  forty-eight  thousand,  three 
hundred  and  thirteen  dollars  and  ninety-three  cents 
were  invested  in  real  estate.  The  plaintiff  was 
assessed  for  moneys  and  credits  in  the  sum  of  sixty 
thousand  dollars.  It  is  not  claimed  that  the  portion 
of  the  surplus  invested  in  real  estate  was  properly 
assessable  in  the  manner  attempted,  but  it  is  insisted 
that  the  remainder,  amounting  to  sixty-four  thou- 
sand, seventeen  dollars  and  forty-six  cents,  was 
subject  to  assessment  as  the  property  of  the  plaintiff; 
and  the  question  we  are  required  to  determine  is,  how 
should  the  surplus  moneys  and  credits  of  a  savings 
bank  be  taxed?  The  appellant  contends  that  such  a 
surplus  is  the  property  of  the  stockholders,  and  the 
thought  seems  to  be  that  although  the  bank  has  pos- 
session of  and  the  legal  title  to,  the  surplus,  yet  its 
value  is  balanced  by  the  obligation  to  distribute  it,  and 
hence  that,  under  section  1291  of  McClain's  Code,  noth- 
ing remains  to  assess  on  account  of  it.  That  section 
provides  that,  "in  making  up  the  amount  of  money  or 
credit,  which  any  person  is  required  to  list  or  have 
listed  or  assessed,  he  will  be  entitled  to  deduct  from 
the  gross  amount,  all  debts  in  good  faith  owing  by 
him.''  It  was  held  in  Equitable  Life  Insurance  Co.  v. 
Board  of  Equalization  of  Des  Moines,  74  Iowa,  179  (37 
N.  W.  Rep.  141),  that  each  stockholder  of  a  corporation 
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has  an  interest  in  the  property  to  which  it  holds 
title,  which  represents  an  obligation  or  debt  of  the  cor- 
poration to  the  stockholder,  and  that  the  rule  applies 
not  only  to  money  paid  as  a  part  of  the  capital  stock, 
but  to  profits  also;  and  it  was  said  that  the  surplus 
goes  to  increase  the  value  of  the  stock,  and  is  reached, 
through  the  stock,  for  taxation.    It  was  therefore  held 
that  the  amount  which  the  stockholders  would  be  enti- 
tled to  receive  upon  a  present  distribution  of  the 
money  and   credits   of   the  corporation,  should  be 
deducted  from  its  moneys  and  credits  in  listing  them 
for  taxation.    The  corporation  under  consideration  in 
that  case  was  a  life  insurance  company,  the  capital  of 
which  was  taxable  to  the  shareholders.    But  savings 
banks  are  governed  by  a  different  rule,  contained  in 
section  28,  of  chapter  60,  of  the  acts  of  the  Fifteenth 
General  Assembly.    It  is  as  follows:   "The  paid-up  cap- 
ital of  all  savings  banks  organized  and  doing  business 
under  this  act  shall  be  subject  to  the  same  rates  of  tax- 
ation and  rules  of  valuation  as  other  taxable  property, 
by  the  revenue  laws  of  the  state,  which  taxes  shall  be 
levied  on  and  paid  by  the  banks,  and  not  the  individual 
stockholders.    *    *    * "    In   order  to  ascertain  the 
legislative  intent,  it  is  necessary  to  determine  what  is 
meant  by  the  words  "paid  up  capital,"  as  used  in  the 
part  of  the  act  we  have  quoted.    The  word  "capital," 
as  applied  to  the  money  of  a  corporation,  may  refer 
to  the  money  paid  in  by  the  stockholders  for  the  use 
of  the  corporation,  and  commonly  known  as  the  capi- 
tal stock;  but,  in  a  wider  and  more  popular  sense,  it 
includes  all  the  money  and  other  property  of  the  cor- 
poration used  in  transacting  its  business.    So  long  as 
the  profits  are  not  withdrawn  from  the  business,  they 
constitute  a  part   of   the    capital    The  distinction 
between  the  capital  and  surplus,  so  long  as  both  are 
used  in  carrying  on  the  business,  is  theoretical,  merely, 
and  is  largely  a  matter  of  bookkeeping.    Until  set 
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apart  for  the  use  of  stockholders,  profits  of  a  savings 
bank  are  practically  a  part  of  the  w^orking  capital  of 
the  corporation,  and  may  be  and  are  used  by  it  in  its 
ordinary  business  transactions,  and  may  be  taken  for 
the  corporate  debt.  Until  set  apart  for  his  use,  the 
individual  stockholder  has  no  control  of  the  profits, 
nor  of  any  part  thereof,  and  his  interest  in  them  is 
ascertained  from  his  shares  of  stock.  While  the  profits 
are  treated  by  the  corporation  and  the  stockholders  as 
a  part  of  the  corporate  capital,  we  think  they  should 
be  assessed  as  capital.  There  is  as  much  reason  for 
taxing  the  undivided  profits  of  a  savings  bank,  to  the 
bank,  as  there  is  for  so  taxing  to  it  other  parts  of  its 
capital.  It  is  true  the  words  "paid  up"  are  used  in  the 
statute  in  connection  with  "capital";  but  we  are  of 
the  opinion  that  they  were  so  used  to  distinguish  the 
capital  which  has  come  into  the  actual  possession  of 
the  bank,  from  that  subscribed,  but  not  paid,  and  that 
they  do  not  refer  to  the  mode  by  which  the  capital 
was  obtained.  Our  conclusion  is  that,  so  long  as 
the  profits  are  used  as  a  part  of .  the  working 
capital  of  the  bank,  and  are  not  set  apart  for  the  use 
of  the  individual  stockholders,  they  should  be  treated 
as  a  part  of  the  paid  up  capital  of  the  bank,  and 
taxed  to  it.  This  is  in  harmony  with  the  case  of 
Equitable  Life  Insurance  Co.  v.  Board  of  Equalization 
ofDes  Moines,  74  Iowa,  179  (37  N.  W.  Rep.  141),  which 
held  that  profits  should  be  considered  in  estimating 
the  value  of  the  stock.  The  fact  that  the  bank  may 
be  liable  for  the  payment  of  the  profits  to  the  stock- 
holders is  not  material,  for  it  is  liable  in  the  same 
manner  for  all  the  property  which  it  holds,  subject  to 
the  rights  of  creditors.  See  People  v.  Board  of  Assess- 
ors, 76  N.  Y.  203;  Sun  Mutual  Insurance  Co.  v.  Mayor, 
etc.  of  New  York,  8  N.  T.  247.  We  are  aware  that 
there  are  authorities  which  announce  a  different  rule. 
See  State  Bank  of  Wisconsin  v.  City  of  Milwaukee,  18 
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Wis.  295;  Bank  v.  Mumford,  4  R.  I.  478;  Bank  v.  Gran- 
ger (R.  I.)  (20  Atl.  Rep.  202).  But  some,  if  not  all,  of 
them,  will  be  found  to  depend  upon  peculiar  provisions 
of  law  under  which  they  arose,  and  for  that  reason  are 
not  in  point.  The  conclusion  we  have  reached 
requires  the  application  of  the  same  rules  of  valua- 
^  tion  to  stock  assessed  to  the  savings  bank,  as  to  stock 
of  other  corporations  assessed  to  the  stockholders,  and 
simplifies  and  makes  more  certain  the  assessing  of 
such  property.  This  we  believe  to  be  within  both  the 
letter  and  spirit  of  that  part  of  the  statute  which 
applies  to  this  case.  The  district  court  erred  in  set- 
ting aside  the  assessment  of  so  much  of  the  surplus  as 
was  invested  in  money,  and  credits.  Its  judgment  is 
reversed,  and  the  cause  remanded  for  further  proceed- 
ings, in  harmony  with  this  opinion. — Reversed. 


J.  H.  HoLTZ,  Appellant,  v.  John  Peterson. 

Plaoe  tf  Dcllyerj:     constbdction   of  statute:     Tender,    Under 

1  Ckxle,  section  2098,  providing  that  when  a  contract  for  the  pay- 
ment or  delivery  of  property,  other  than  money,  does  not  fix  a 

2  place  of  payment,  the  maker  may  tender  it  at  the  place  where  the 

3  payee  resides— when  a  contract  for  the  sale  of  cattle  fails  to  specify 
the  place  of  delivery,  it  is  at  the  residence  of  the  buyer. 

Samb:    Lien.    Under  Code,  section  2102,  providing  that  if  property 

4  tendered  by  the  seller  requires  care,  and  no  person  be  found  to 
receive  it  when  tendered,  the  person  making  the  tender  shall  care 
for  the  same,  for  which  he  shall  have  a  lien  on  the  property,  a 
seller  of  cattle  has  a  lien  on  them  for  feed  given  after  the  time 
specified  for  their  delivery,  only,  after  tendering  them  to  the 
buyer,  unless  the  buyer  waives  such  tender. 

Appeal  from  Emmet  District  Court. — Hon.  George  H. 
Carr,  Judge. 

Monday,  February  4, 1895. 
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Action  for  the  recovery  of  specific  personal  prop- 
erty. Judgment  for  the  defendant,  and  the  plaintiff 
appealed. — Reversed. 

Soper^  Allen  &  Morling  for  appellant. 

J.  G.  Myerly  for  appellee. 

Granger,  J. — I.  The  subject  of  the  action  is 
eleven  steers  which  the  defendant,  in  the  fall  of  1891, 
contracted  to  sell  and  deliver  to  the  plaintiff  for  the 
agreed  price  of  two  hundred  and  seventy-five  dollars. 
It  is  conceded  that  seventy-five  dollars  of  the  purchase 
price  has  been  paid,  but  defendant  claims  a  payment 
of  twenty-five  dollars  more,  making  a  total  of  one 
hundred  dollars,  which  plaintiff  denies.  By  the  terms 
of  the  contract,  the  balance  of  the  purchase  price  was 
to  be  paid,  and  the  cattle  delivered  on  the  first  day  of 
May,  1892.  The  parties  are  in  dispute  as  to  the  place 
of  delivery;  it  being  plaintiff's  claim  that  because  of 
a  custom  known  to  the  parties,  and  with  reference  to 
which  they  contracted,  the  cattle  were  to  be  delivered 
at  his  (the  plaintiff's)  farm  in  Kossuth  county;  while 
defendant's  claim  is  that,  by  express  agreement,  the 
cattle  were  to  be  delivered  at  his  (the  defendant's) 
farm  in  Emmet  county.  The  court  instructed  the 
jury  that  the  place  of  delivery  was  that  agreed 
upon,  whether  it  was  the  plaintiff's  farm,  by  virtue 

of  a  known  custom,  or  the  defendant's  farm, 
1  by  an    express    agreement.      The    court  also 

told  the  jury  that  if  it  failed  to  find  any  agree- 
ment as  to  place  of  delivery,  either  as  the  result  of  a 
custom  o  ir  express  terms,  then  the  law  fixed  the 
place  at  the  defendant's  residence  The  jury  specially 
found  that  there  was  no  custon  established  to  give 
rise  to  a  contract  under  the  plaintiff's  ciaim.  After 
the  time  for  delivery,  the  plaintiff  tenderea  to  the 
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defendant  one  hundred  and  seventy-five  dollars  and 
demanded  the  delivery  of  the  cattle  at  plaintiff's  farm, 
which  the  defendant  refused,  claiming  two  hundred 
and  five  dollars;  two  hundred  dollars  thereof  being 
the  balance  he  claimed  as  due  on  the  purchase  price, 
and  five  dollars  for  keeping  the  cattle  after  the  time 
for  delivery.  The  plaintiff  then  brought  this  action,  and 
the  jury  found  generally,  for  the  defendant,  fixing  the 
value  of  his  interest  in  the  cattle  at  two  hundred 
dollars. 

IT.  Appellant  urges,  and  cites  many  authorities 
to  show  that,  where  a  verdict  has  not  support  from 
any  phase  of  the  evidence,  a  new  trial  should  be 
granted,  and  then  argues  that  the  value  of  defendant's 
interest,  as  fixed  by  the  jury,  is  without  such  support. 
Speaking  alone  of  his  interest,  by  virtue  of  the  con- 
tract price  of  the  cattle,  it  was  on  the  first  day  of 
May,  1892,  when  they  were  to  be  delivered,  either 
one  hundred  and  seventy-five  dollars,  or  two  hundred 
dollars,  and  which  is  the  correct  amount  depends  on 
whether  or  not  plaintiff  had  made  the  payment  of 
twenty-five  dollars.  If  it  had  been  paid,  the  interest 
was  one  hundred  and  seventy-five  dollars;  and,  if  not, 
it  was  two  hundred  dollars.  The  court  instructed  the 
jury,  in  effect,  that,  if  defendant  rightly  held  posses- 
sion of  4ihe  cattle  after  the  first  of  May,'  he  was 
entitled  to  compensation  therefor,  and  that  he  had  a 
lien  on  the  cattle  for  its  payment;  that  such  claim 
would  constitute  a  part  of  defendant's  interest.  It  is 
conceded  that  the  value  of  the  keeping  is  shown  to  be 
five  dollars.  The  court  further  allowed  the  jury  to 
add  interest  to  the  amouut  due,  if  the  cattle  were 
rightly  held  by  defendant.  Under  this  state  of  the  rec- 
ord, appellant's  position  is  that,  if  the  twenty-five  dol- 
lars had  been  paid,  defendant's  interest  would  be  one 
hundred  and  eighty-five  dollars  and  five  cents.  If  it 
had  not  been  paid,  then  the  interest  would  be  two 
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hundred  and  sixteen  dollars  and  forty-three  cents. 
Hence,  the  finding  of  two  hundred  dollars,  as 
the  value  of  the  interest,  is  without  support. 
We  do  not  find  it  necessary  to  consider  the  question 
of  what  should  be  the  effect  of  such  a  discrepancy  in 
value,  conceding  it  to  be  such  because,  as  we  view  the 
case,  it  must  be  reversed;  and  we  notice  the  question, 
only,  because  of  its  incidental  relation  to  other  ques- 
tions to  be  considered,  that  the  situation  of  the  case 
may  be  better  undei'stood  on  another  trial.  From  the 
record,  it  is  not  possible  to  know  whether  the  jury 
found  for  the  plaintiff,  or  defendant,  on  the  question 
of  the  payment  of  the  twenty-five  dollars;  nor  can  it 
be  known  whether  the  jury  found  that  the  place  of 
delivery  was  at  defendant's  farm  because  of  an  express 
agreement,  or  because  of  an  instruction  that,  if  there 
was  no  agreement  as  to  the  place  of  delivery,  the  law 
fixed  it  at  that  place.  The  jury  found  that  there  was 
no  agreement  because  of  a  known  custom,  as  to  which 
the  parties  contracted.  The  evidence  is  not  such  that 
we  can  infer  a  finding  that  there  was  an  express 

agreement  to  deliver  at  defendant's  farm.  It 
2         is  rather  against  such  an  inference.    With  this 

situation  of  the  record,  the  instruction  that,  in 
the  absence  of  an  agreement,  the  placeof  delivery  was 
at  the  farm  of  defendant  is  important. 

Code,  section  2098,  is  as  follows:  "When  a  con- 
tract for  labor,  or  for  the  payment  or  delivery  of  prop- 
erty other  than  money,  does  not  fix  a  place  of  payment, 
the  maker  may  tender  the  labor  or  property  at  the 
place  where  the  payee  resided  at  the  time  of  making 
the  contract,  or  at  the  residence  of  the  payee  at  the 
performance  of  the  contract,  or  where  the  assignee 
of  the  contract  resides  when  it  becomes  due."  The 
next  section  provides  how  a  tender  may  be  made 
where  property  is  "too  ponderous  to  be  conveniently 
transported";  and  the  next  section,  how  it  may  be 
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done  in  a  case  where  the  contract  is  in  writing,  and 
has  b«en  assigned  before  due.  The  following  is  sec- 
tion 2101 :  "A  tender  of  the  property  as  above  provided, 
discharges  the  maker  from  the  contract,  and  the  prop- 
erty becomes  vested  in  the  payee  or  his  assignee,  and 
he  may  maintain  an  action  thereto  as  in  other  cases." 
We  do  not  see  how  the  conclusion  is  to  be  avoided 
that  these  sections  control,  and  that,  in  the  absence  of 
an  agreement,  the  place  of  delivery  is  the  residence 
of  the  buyer.  It  is  true,  the  phrase  "does  not  fix 
a  place  of  payment"  does  not  include  in  terms  the 
words  "or  delivery,"  as  before  used  in  the  section;  but 
the  word  "payment"  necessarily  includes  in  its  mean- 
ing both  "payment"  and  "delivery,"  for,  without  such 
a  construction,  much  of  the  section  is  meaningless. 
It  must  also,  for  the  same  reasons,  be  understood  that 
the  word  "payee,"  in  the  section,  means  the  person  to 
whom  property  is  to  be  delivered.  "Payment"  and 
"payee"  harmonize,  in  a  legal  sense,  somewhat  better 
with  the  word  "labor"  than  the  word  "deliver,"  in  the 
particular  sense  employed;  and  yet  "payment  in  labor 
or  property"  has  ample  recognition  in  the  law,  and 
the  section  provides  for  the  "payment  or  delivery  of 
property";  and  whether  the  act  is,  technically,  a  pay- 
ment, or  a  delivery,  the  legal  requirement  is  the  same 
as  to  place  of  performance.  Appellee  thinks  the  sec- 
tions are  intended  as  a  means  of  converting  a  con- 
tract payable  in  labor,  or  property,  into  a  money 
demand.  That  could  hardly  be,  for  the  law  devolves 
the  duty  of  payment,  or  delivery,  on  the  party  who  is 
to  pay  in  labor  or  property,  or  is  to  deliver  it  in  dis- 
charge of  his  obligation,  and  receive  payment  there- 
for. It  would  be  the  other  party,  if  either,  that  would 
seek  to  change  the  kind  of  payment  to  be  made.  The 
statute  provides,  not  the  consequences  to  follow  a  fail- 
ure to  pay  in  or  to  deliver  property,  so  that  a  money 
demand  may  follow,  but  what  the  party  required  to 
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make  such  payment,  or  to  deliver  property,  may  do  to 
preserve  his  rights.  It  is  also  said  that  it  was  not  the 
design  of  the  statute  to  change  the  common  law  rule 
as  to  delivery  of  property.  The  parties  are  in  dispute 
as  to  the  common  law  rule,  and  we  need  not  deter- 
mine it,  for  the  question  does  not  seem  to  be  involved, 
in  view  of  the  statute,  which  is  quite  specific, 

3  and  in  terms  provides  for  the  delivery  of  prop- 
erty when  there  is  a  contract  therefor,  and  no 

place  of  performance  is  fixed  by  the  contract.  It 
hardly  seems  to  be  an  open  question.  We  think  the 
instruction  is  erroneous. 

III.  There  is  contention  over  the  holding  of  the 
court  that  defendant,  if  entitled  to  the  possession  of 
the  property,  was  entitled  to  a  lien  on  the  cattle  for 
the  amount  of  it,  appellant  urging  that  defendant  is 
not  entitled  to  a  lien.  Appellee  seems  to  think  a  lien 
exists  by  virtue  of  section  1,  chapter  25,  Acts  Eight- 
eenth General  Assembly,  which  provides  that  "keep- 
ers of  livery  and  feed  stables,  herders,  and  feeders,  and 
keepers  of  stock  for  hire  shall  have  a  lien,"  and  urges 
that  defendant  was  a  keeper  of  stock  for  hire.  The 
question  is  somewhat  doubtful,  but  we  do  not  deter- 
mine it,  for  we  think  the  case  in  this  respect  is  gov- 
erned by  section  2102,  which  follows  the  other  sections 
cited  and  quoted,  and  is  as  follows:  "But  if  the  prop- 
erty tendered  be  perishable,  or  require  feeding  or  other 
care,  and  no  person  be  found  to  receive  it  when  ten- 
dered, the  person  making  the  tender  shall  preserve, 
feed,  or  otherwise  take  care  of  the  same,  and  he  has 
a  lien  on  the  property  for  his  reasonable  expen- 

4  ses  and  trouble  in  so  doing."  This  section  gives 
the  right  to  a  lien,  only,  after  tender  of  the  prop- 
erty; and,  following  this  rule,  it  would  have  been  tJ* 
duty  of  defendant,  to  justify  a  lien,  to  have  made  the 
tender  of  the  cattle  at  plaintiff's  residence,  if  there  was 
no  contract  as  to  place  of  delivery.    But  we  do  not 
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think  a  lien  would  depend,  under  all  circumstances, 
upon  an  actual  tender.  If,  for  instance,  when  the 
time  for  delivery  arrived,  plaintiff  gave  defendant 
reason  to  understand  that  a  tender  would  be  useless — 
as  that,  if  tendered,  he  would  not  pay  the  amount 
actually  due,  and  to  which  defendant  was  entitled  on 
delivery, — the  law  would  not  require  the  useless 
formality  of  doing  the  things  essential  to  a  tender, 
and  the  plaintiff  would  be  estopped  to  take  advant>age 
of  the  omission;  or,  which,  in  legal  effect,  would  be 
the  same,  it  would  amount  to  a  waiver  of  the  obliga- 
tion to  make  the  tender.  If  thus  excused  from 
making  the  tender,  the  lien  would  attach  the  same  as 
if  actually  made.  We  think,  on  another  trial,  these 
rules  should  obtain,  and  that,  if  the  pleadings  do  not 
now  prevent  the  issues  for  their  application,  the 
parties,  if  so  advised,  should  be  permitted  to  make 
them. 

IV.  A  complaint  is  made,  that  the  court  erred  in 
not  granting  plaintiff  a  change  of  place  of  trial  to 
another  county.  We  think  the  matter  was  clearly 
within  the  discretion  of  the  court.  Some  other  ques- 
tions are  presented,  but,  with  the  trial  so  changed  as 
to  meet  the  rules  of  law  we  give  for  the  government 
of  the  case,  none  of  them  are  likely  to  again  arise. 
The  judgment  is  reversed.  ^ 
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National  Baaks:  beosiyinq  deposits  with  knowledge  of  insol- 
vency: Construction  of  statute  The  provisions  of  Acts  Eight- 
eenth General  Assembly;  chapter  153,  sections  1-2,  making  it  a 
felony  for  "any  officer"  of  a  bank  to  receive  deposits  with  knowl- 
edge that  the  bank  is  insolvent,  applies  to  officers  of  national,  as 
well  as  other  banks. 

Same:  Ftderal  relations.  Such  act  is  not  void,  in  so  far  as  it  applies 
to  national  bank  officers,  on  the  ground  that  it  is  an  attempt  to 
control  and  regulate  the  business  operations  of  national  banks, 
and  to  prescribe  a  condition  upon  which  deposits  may  be  received. 

Appeal  from  Buchanan  District  Court — Hon.  John  J. 
Ney,  Judge. 

Wednesday,  April  3,  1895. 

The  defendant  was  president  of  the  First  National 
Bank  of  Cedar  Falls,  in  this  state,  and  was  indicted 
for  receiving  a  deposit  of  money  in  said  bank,  when 
he  knew  it  was  insolvent.  There  was  a  demurrer  to 
the  indictment,  which  was  sustained,  and  the  state 
appeals. — Reversed, 

*  G.  W.  Dawson,  attorney  of  Black  Hawk  county, 
and  E.  E.  Hasner,  attorney  of  Buchanan  county,  for 
the  state. 

Hemenway  &  Grundy,  Mullan  &  Pickett,  and  Pow- 
ers, Lacy  &  Brown  for  appellee. 

RoTHROOK,  J. — The  indictment  is  founded  o^  sec- 
tions 1,  2,  chapter  153,  of  the  Acts  of  the  Eighteenth 
General  Assembly  of  this  state.  Section  1  of  said  act 
is  in  these  words:  "That  no  bank,  banking  house, 
exchange  broker,  deposit  oflSce  or  firm,    company, 
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corporation,  or  party  engaged  in  the  banking,  broker 
exchange,  or  deposit  business,  shall  accept  or  receive 
on  deposit,  with  or  without  interest,  any  moneys,  bank 
bills,  or  notes,  or  United  States  treasury  notes  or  cur- 
rency, or  other  notes,  bills,  or  drafts  circulating  as 
money  or  currency,  when  such  bank,  banking  house, 
exchange  broker  or  deposit  oflBce,  firm,  or  party,  is 
insolvent."  Section  2  of  the  act  provides  that  if  any 
such  bank,  exchange  broker,  company,  or  corporation 
shall  receive  or  accept  on  deposit  any  money  when 
insolvent,  any  "oflBcer,  director,  cashier,  manager, 
member,  party,  or  managing  party  thereof,  knowing 
of  such  insolvency,  who  shall  knowingly  receive,  or 
accept,  be  accessory  or  permit  or  connive  at  the  receiv- 
ing or  accepting  on  deposit  therein  or  thereby,  any 
such  deposits  as  aforesaid,  shall  be  guilty  of  a  felony." 
The  punishment,  upon  conviction,  is  imprisonment  in 
the  penitentiary  for  a  term  not  exceeding  ten  years. 
It  is  not  necessary  to  set  out  the  demurrer  to  the 
indictment.  There  are  really  but  two  questions  pre- 
sented for  our  consideration.  One  is  that  the  statute 
under  which  the  indictment  was  found  is  not 

1  applicable  to  officers  of  national  banks.    There 
is  nothing  in  the  act  authorizing  the  conclusion 

that  any  banking  institution  is  excluded  from  its  oper- 
ation. On  the  contrary,  by  its  language  it  includes 
all  b?tnks,  whether  organized  under  the  laws  of  the 
state  or  the  acts  of  congress.^ 

11.    The  real  question  in  the  case  is  whether  the 
statute  above  cited  is  an  attempt  to  control  and  regu- 
late the  business  operations  of  a  national  bank.    It  is 
contended  in  behalf  of  appellee  that  the  state 

2  has  no  power  to  punish  an  officer  of  a  national 
bank  for  receiving  deposits  when  he  knows  that 

the  bank  is  insolvent,  because  it  is  a  direct  interfer- 
ence, and  an  attempt  to  prescribe  a  condition  upon 
which  deposits  may  not  be  received.    It  is  conceded 
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that  there  is  no  act  of  congress  prohibiting  the  receipt 
of  deposits  at  any  time  before  an  insolvent  bank  is 
taken  out  of  the  control  of  its  oflBcers  under  the  pro- 
visions of  the  federal  statute.  Under  the  act  of  con- 
gress of  June  3,  1864,  and  amendments  thereto,  when 
a  banking  association  has  complied  with  the  law, 
and  received  a  certificate,  it  is  authorized  to  com- 
mence a  banking  business  under  the  regulations 
prescribed  in  sections  5190-5219  of  the  Revised 
Statutes  of  the  United  States,  inclusive.  And 
the  seventh  sub-division  of  section  5136  is  in  thes** 
words:  ^^ Seventh.  To  exercise  by  its  board  of  direct- 
ors, or  duly  authorized  oflBcers  and  agents,  subject  to 
law,  all  such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking;  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of 
exchange  and  other  evidences  of  debt;  by  receiving 
deposits;  by  buying  and  spiling  exchange,  coin  and 
bullion;  by  loaning  money  upon  personal  security; 
and  by  obtaining,  issuing  and  circulating  notes  accord- 
ing to  the  provisions  of  this  title."  It  has  been  several 
times  held  by  the  Supreme  Court  of  the  United  States 
that  a  state  cannot  impose  a  tax  upon  national  banks 
unless  permitted  to  do  so  by  act  of  congress.  McCul- 
lock  V.  Maryland,  4  Wheat.  435;  Brown  v.  Maryland^ 
1 2  Wheat.  449.  And  in  the  case  of  Bank  v.  Bearing, 
91  U.  S.  29,  it  was  held  that  a  state  had  no  power  to 
provide  a  penalty  against  a  national  bank  for  taking 
usurious  interest  in  excess  of  that  prescribed  by  act  of 
congress.  It  is  contended  by  counsel  for  appellee 
that  the  statute  under  which  this  indictment  was 
found  is  a  direct  interference  with  the  right  to 
receive  deposits,  and  that,  within  the  principle  of  the 
cases  above  cited,  an  oflBcer  of  a  bank,  even  though  the 
institution  is  actually  insolvent,  cannot  be  punished 
under  a  state  enactment  for  receiving  deposits, 
knowing  that  his  bank  is  insolvent.    The  argument, 
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briefly  stated,  is  that  if  a  state  has  the  power  to 
provide  that  a  national  bank  shall  not  receive  depos- 
its under  one  state  of  circumstances,  it  has  the  power 
to  so  provide  under  any  other  circumstances,  as  that  it 
shall  not  take  deposits  unless  it  holds  in  its  possession 
one-half  of  its  deposits  and  capital  as  a  reserve  fund. 
We  think  the  argument  of  counsel  that  the  act  in 
question  is  an  attempt  to  regulate  the  business  of  the 
bank,  is  not  a  proper  construction  of  the  law. 

It  is  to  be  remembered  that  by  the  demurrer  to 
liie  indictment  the  defendant  admits  that  the  bank  was 
insolvent  when  he  received  the  deposit,  and  that  he 
knew  it  was  insolvent  at  that  time.  The  acts  of  con- 
gress provide  no  penalty  for  the  frewdulent  receiving 
of  deposits,  and  the  statute  under  consideration  oper- 
ates upon  the  person  who  commits  the  crime.  And 
it  is  not  a  material  question  to  determine  whether  it 
will  be  necessary  to  investigate  the  financial  condition 
of  the  bank,  to  prove  that  the  bank  was  insolvent  when 
the  deposit  was  received.  This  statute  is  in  the  nature  of 
a  police  regulation,  having  for  its  object  the  protection 
of  the  public  from  the  fraudulent  acts  of  bank  oflBcers. 
The  mere  fact  that  in  violating  the  law  of  the  state 
the  defendant  performed  an  act  pertaining  to  his 
duty  as  an  oflBcer  of  the  bank,  does  not  in  any 
manner  interfere  with  the  proper  discharge  of  any 
duty  he  owes  to  any  power,  state  or  federal.  Surely, 
it  was  not  intended  by  any  act  of  congress  that 
oflScers  of  a  national  bank  should  be  clothed  with  the 
power  to  cheat  and  defraud  its  patrons.  National 
banks  are  organized  and  their  business  prosecuted  for 
private  gain,  and  we  can  conceive  of  no  reason  why 
the  oflBcers  of  such  banks  should  be  exempt  from  the 
penalties  prescribed  for  fraudulent  banking.  Suppose 
that  the  deposit  in  this  case  had  been  for  such  an 
amount  that  the  depositor  thought  it  important  to 
inquire  of  the  president  of  the  bank  as  to  the  condition 
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of  the  institution  as  to  solvency,  and  had  been 
answered  that  it  had  ample  means  and  a  large  surplus, 
and  on  the  faith  of  such  representations  the  deposit 
was  made,  and  within  a  few  days  thereafter  its  doors 
were  closed,  and  such  a  condition  of  affairs  disclosed 
as  showed  that  the  bank  had  been  for  a  long  time 
insolvent.  What  defense  could  be  interposed  to 
an  indictment  for  obtaining  money  by  false  preten- 
ses? The  claim  that  the  defendant  was  not  liable  to 
indictment  and  punishment  because  he  was  in  the 
performance  of  a  duty  under  the  national  banking  law 
would  meet  with  but  slight  consideration  in  any  court. 
The  supposed  case  is  not  in  all  particulars  parallel 
with  the  one  at  bar,  but  they  are,  in  principle,  the  same. 
The  only  difference  is  that  in  the  supposed  case 
the  affirmative  representation  of  solvency  is  made, 
and  in  the  case  at  bar  the  open  bank,  receiving 
and  paying  out  money,  is  in  effect  a  repre- 
sentation that  it  is  a  solvent  institution.  The 
question  is  important.  National  banks  are  located 
and  doing  business  in  every  county  in  the  state,- 
and  we  are  aware  of  no  decision  of  any  court,  state  or 
federal,  which  exempts  their  officers  from  the  penal- 
ties which  are  prescribed  by  acts  like  that  under  con- 
sideration. And  it  surely  should  require  most  cogent 
reasons  for  the  establishment  of  any  such  a  rule.  It 
would  be  a  premium  offered  to  officers  of  national 
banks  for  dishonest  practices.  In  the  case  of  National 
Bank  v.  Coni.y  9  Wall.  353,  it  was  held  that  a  state  had  the 
power  to  tax  the  shares  of  a  stockholder  in  a  national 
bank.  It  is  said  in  that  case,  that  the  doctrine  that  a 
a  national  bank  cannot  be  subjected  to  a  tax  on  its  capi- 
tal, **hasits  foundation  in  the  proposition  that  the  right 
of  taxation  may  be  so  used  in  such  cases  as  to  destroy 
the  instrumentalities  by  which  the  government  pro- 
poses to  effect  its  lawful  purposes  in  the  states,  and  it 
certainly  cannot  be  maintained  that  the  banks  or 
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other  corporations  or  instrumentalities  of  the  govern- 
ment, are  to  be  wholly  withdrawn  from  the  operation 
of  state  legislation.  The  most  important  agents  of 
the  federal  government  are  its  oflBcers;  but  no  one  will 
contiend,  that  when  a  man  becomes  an  oflBcer  of  the 
government  he  ceases  to  be  subject  to  the  laws  of  the 
state.  *  *  *  The  limitation  is,  that  the  agencies 
of  the  federal  government  are  only  exempted  from 
state  legislation  so  far  as  that  legislation  may  inter- 
fere with,  or  impair  their  eflBciency  in  performing 
the  functions  by  which  they  are  designed  to  serve  that 
government.  Any  other  rule  would  convert  a  prin- 
ciple founded  alone  in  the  necessity  of  securing 
to  the  government  of  the  United  States  the  means  of 
exercising  its  legitimate  powers  into  an  unauthorized 
and  unjustifiable  invasion  of  the  rights  of  the  states. 
The  salary  of  a  federal  officer  may  not  be  taxed;  he 
may  be  exempted  from  any  personal  services  which 
interfere  with  the  discharge  of  his  official  duties,  because 
those  exemptions  are  essential  to  enable  him  to  i)er- 
form  those  duties;  but  he  is  subject  to  all  the  laws  of  the 
state  which  affect  his  family,  or  social  relations,  or  his 
property,  and  he  is  liable  to  punishment  for  crime, 
though  that  punishment  be  imprisonment  or  death.  So 
of  the  banks.  They  are  subject  to  the  laws  of  the  state, 
and  are  governed  in  their  daily  course  of  business  far 
more  by  laws  of  the  state  than  of  the  nation.  *  *  *  It 
is  only  when  the  state  law  incapacitates  the  banks  from 
discharging  their  duties  to  the  government  that  it 
becomes  unconstitutional."  We  have  made  this  copi- 
ous extract  from  the  opinion  in  the  cited  case  because 
its  reasoning  is  peculiarly  applicable  to  the  question 
presented  by  this  appeal.  How  it  can  be  possible  that 
the  act  punishing  bank  officers  for  receiving  deposits 
when  they  know  the  bank  is  insolvent,  can  be  con- 
strued as  incapacitating  the  bank  from  any  duty  to  the 
government,  is  more  than  we  can  understand.  The 
Vol.  98  la— 48 
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act  should  rather  be  held  to  be  an  aid  to  the  govern- 
ment in  maintaining  the  credit  and  standing  of  national 
banks;  being,  as  it  is,  a  prohibition,  under  a  heavy  pen- 
alty, for  any  oflRcer  to  dishonestly  take  the  money  of 
customers  when  he  knows  that  the  bank  is  insolvent. 
The  judgment  of  the  district  court  is  reversed. 
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ARBITRATION  AND  AWARD. 

1.    Praotloe— To  entitle  a  party  to  have  an  award  of  arbitrators 
under  Code,  section  8419,  set  aside  on  the  ground  of  mistake  or 
fraud,  he  must  not  only  clearly  show  the  mistake  or  fraud,  and 
that  he  was  prejudiced  thereby,  but  also  that  if  it  had  not 
occurred,  the  award  would  have  been  different.— Tank  v.  Roh- 
weder,  154. 
2.       Damages — A  finding  of  arbitrators,  refusing  to  allow  damages 
for  wrongful  attachment,  will  not  be  set  aside  where  the 
attachment  was  levied  on  land  and  there  was  no  evidence 
that  any  damage  was  caused  by  such  levy,  and  evidence  that 
the  attaching  plaintiff  was  advised  by  counsel  to  bring  attach- 
ment.—A/cm. 
ASSIGNMENT  -See  Deeds,  ^;  Gen.  Assign.  ^  \  «;  Homesteads,  \ 

ATTACHMENTS-See  arbitration,  «;  Pract.  ^^. 

1  •  Sunday  "Le^ry— Amendments — Code  2952  provides  that  an  attach- 
ment may  be  served  on  Sunday  if  the  petition,  in  addition  to 
the  ordinary  averments,  states  that  the  debt,  will,  else,  be  lost. 
Section  2985,  that  where  there  are  several  attachments  against 
the  same  defendants  they  shall  be  executed  in  their  order  of 
receipt  by  the  sheriff.  Section  8021  directs  that  the  attachment 
laws  shall  be  liberally  construed,  that  plaintiff  may  at  any  time 
amend  the  petition,  and  that  no  attachment  shall  be  lost  if 
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there  can  be  an  amendment  to  show  that  a  legal  cause  for  the 
attachment  existed  at  the  time  it  was  issued.  An  attachment 
was  put  into  the  hands  of  the  sheriff  a  few  minutes  before  mid- 
night between  Saturday  and  Sunday.  The  reason  why  it  was 
not  served  at  once,  was  because  the  sheriff  lacked  some  blanks 
at  the  time.  The  petition  did  not  have  the  allegations  which 
authorize  service  on  Sunday.  On  Sunday  morning  another 
claimant  filed  a  petition  authorizing  a  Sunday  attachment, 
and  placed  the  writ  with  the  sheriff.  Still  later,  the  claimant 
who  had  given  his  writ  to  the  sheriff  before  preceding  midnight, 
amended  his  petition  by  adding  the  allegation  that  his  debt 
would  be  lost  ^unless  his  writ  was  served  on  Sunday.  Held, 
these  statutory  provisions  cover  writs  issued  on  days  other  than 
Sunday.  The  sheriff  rightly  declined  to  serve  the  writ  left  with 
him  last,  first,  though  that  writ  was  the  first  supported  by  a 
petition  authorizing  Sunday  service.— Richards  v.  Schreiber, 
422. 

ATTORNEYS— See  Grim.  Law,  «. 

ATTORNEY  FEK-See  Pract.  Sup.  Ct.  '\ 

AUTHORITY- SCOPE  OF— See  Contracts,';  Master  and  Ser- 
vant, '. 

BAIL  BOND -See  Pract.,  ". 

BANKS -See  Crim.  Law,  ",  ";  Taxes,  \ 

BILL  OF  EXCEPriONS— See  Pract.  Sup.  Ct.  »•. 

BONA  FIDE  PURCHASER— See  Innocent  Purchaser. 

BONDS— See  Constitutional  J^aw. 

BOOKS— See  Evid.  «. 

BREACH  OF  CONTRACT-See  Damages,  *. 

BREAKING  AND  ENTERING— See  Crim.  Law,  \  \ 

BUYER  IN  GOOD  FAITH— See  Innocent  Purchaser. 

CANCELLATION— See  Deeds,  \ 

CAUSE  OF  ACTION— ASSIGNMENT— See  Deeds,  K 

CHANGE  OF  VENUE— See  Crim.  Law,  **. 

CHATTEL  MORTGAGE-See  Gen.  Assign.  •. , 

COERCION    See  Crim.  Law,  ". 

COLLATERAJ^  ATTACK  —  See  Gen.  Assign.  ^;   Judgments,  '; 
Pract.  '. 

COMMISSIONS    See  Land  Sale,  \  \ 

CONCEALMENT    See  Insuk.  «. 

CONDITIONAL  SALE -See  Fraud.  Con  v.  \ 

CONFLICT  OF  LAWS-See  Crim.  Law,  ",  ". 

CONSIDERATION-  See  Deeds,  ^ 

CONSTITUTIONAL  LAW-SeeEvm. '»^. 
1.    Municipal  Debt— The  obtaining  of  a  judgment  against  a  school 
district,  is  not  the  creation   of   a   debt    against   it,   within 
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CJonstitution,  article  11,  section  8,  fixing  its  limit  of  indebted- 
ness.—Edmundson  V.  District  of  Allison,  639. 

2.  Same— District  improvement  bonds,  payable  solely  from  a  special 

assessment  made  against  the  owners  of  abutting  property,  do 
not  create  a  debt  against  the  city,  within  the  provisions  of  Iowa 
Constitution,  limiting  the  maximum  indebtedness  of  a  city.— 
City  of  Clinton  v.  Walliker,  655. 

3.  Collateral  Attack  Upon  Judgment  of  Municu'Al  Debt 

—A  judgment  against  a  school  district  cannot  be  collaterally 
attacked  on  the  ground  that  the  debt  upon  which  the  judg- 
ment was  rendered  was  in  excess  of  the  constitutional  lim- 
itation, as  such  excess  was  a  matter  of  defense,  which  should 
have  been  interposed  in  the  suit  in  which  the  judgment  was 
obtained.— Edmundson ^v.  District  of  Allison,  639. 

4.  Samr^ Fraud— ^.  judgment  against  a  school  district,  obtained 

without  fraud,  cannot  be  collaterally  impeached  in  a  proceed- 
ing by  mandamus,  to  compel  the  levy  of  a  tax  to  raise  the  same, 
on  the  ground  that  an  affirmance  thereof,,  on  appeal,  was 
obtained  collusively,  especially  where  no  steps  were  taken 
until  more  than  nine  years  after  the  alleged  collusion  was  dis- 
covered. The  remedy  was  by  timely  proceeding  to  set  aside 
the  order  of  affirmance.— 7rfcw. 

5.  Sohool  District  Bonds—  Bu  rden  o  f  Proo f — Innocent  Pu  r chaser 

—  ConsUlutionnl  Law  Bonds  delivered  to  pay  judgments 
against  the  district  cannot  be  defeated  in  the  hands  of  good 
faith  purchasers  for  value,  without  notice,  by  showing  that  the 
judgements  were  rendered  upon  warrants  issued  in  excess  of  the 
constitutional  debt  limit.  Nevertheless,  in  an  action  brought 
to  cancel  such  bonds,  in  which  defendant  asks  affirmative  relief 
upon  them,  in  which  action  it  appears  that  the  bonds  do  not 
purport  to  have  been  issued  to  pay  specific  judgments,  that  the 
judgment  on  which  it  claimed  one  of  the  bonds  was  applied 
had  been  twice  bonded  before,  and  that  more  bonds  were 
issued  than  was  necessary  to  pay  the  judgment  asserted,  the 
burden  was  on  the  defendant  to  show  that  his  bonds  were  actu- 
ally applied  to  pay  the  specific  judgments,  and  if  part  of  his 
bonds  only,  were  legal,  to  show  what  part  of  their  proceeds  was 
applied  to  the  payment  of  an  unpaid  judgment.  —District  of 
Rock  Rapids  v.  Society,  591. 
<>^0NSTRUCT10N  OF  CONTRACT -See  Deceit,  «;  Plead.  «-»; 
Pract.  *, »»;  InSL'R.  *. 

CONSTRUCTION  OF  ST  ATUTES-See  Crim.  Law,  «,  «  «; 
Estates  of  Dec  ED.';  Insur.*,";  Intervention;  J  UDOMEjrrs,«; 
Justices  of  the  Peace,  ';  Lim.  of  Act.  »;  Mech.  Lien,  •; 
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Pract.  ';  Pract.  Sup.  Ct.  -',  «,  *•;  Soldieiw'  Home,  \  »; 
Taxes,  ». 

1.  Piaoe  of  Delivery— Tender— Under  Code,  section  2098,  pro- 

viding that  when  a  contract  for  the  payment  or  delivery  of 
property,  other  than  money,  does  not  fix  a  place  of  payment, 
the  maker  may  tender  it  at  the  place  where  the  payee  resides— 
when  a  contract  for  the  sale  of  cattle  fails  to  specify  the  place 
of  delivery,  it  is  at  the  residence  of  the  buyer  — Holtz  v.  Peter- 
son, 741. 

2.  Same— Xie»^— Under  Code,  section  2102,  providing  that  if  prop- 

erty tendered  by  the  seller  requires  care,  and  no  person  be 
found  to  receive  it  when  tendered,  the  person  making  the 
tender  shall  care  for  the  same,  for  ^  hich  he  shall  have  a  lien 
on  the  property,  a  seller  of  cattle  has  a  lien  on  them  for  feed 
given  after  the  time  specified  for  their  delivery,  only,  after 
tendering  them  to  the  buyer,  unless  the  buyer  waive  such 
tender. —Holtz  v.  Peterson,  741. 

8.  Frckirie  Land— A  tract  of  land,  two  to  four  miles  wide,  and  five 
to  six  miles  long,  covered  with  wild  grass,  which  has  never 
been  cultivated,  and  which  several  witnesses  describe  as  a 
prairie,  will  sustain  a  finding,  that  such  a  tract  is  prairie  land» 
within  Code,  section  8890,  making  it  a  misdemeanor  for  anyone 
to  set  fire  to  prairie  land,  and  allow  the  fire  to  escape  from  his 
control.— Lewis  v.  Schultz,  841. 

CONTEMPT-  See  Evid.  ". 

CONTINUANCE    See  Crim.  Law,«;  Pkact.  \ 

CONTRACTS— See  Constr.  of  Stat.  ';  Dbceit.  \  -;  Equitv,  '.  •; 
Homestead,  ^;  Land  Sale,  -;  Mecii.  Liens,  ^  •,  *<';  Negot. 
Instr.  1;  Plea  and  Proof,  ^;  Plead,  »;  Pract  Soi*   Or.  '*. 

1.  Breachof— />'ima((7f5    Where  one  has  put  it  out  of  his  power  to 

exchange  properties  by  having  sold  his,  the  other  party  to  the 
trade  is  not  confined  to  nominal  damages,  and  may  recover  the 
difference  between  the  value  of  what  he  was  to  convey  and  that 
which  he  was  to  receive.  In  such  cases,  recovery  is  not  limited 
to  the  increase  in  value  of  the  property  that  was  to  be  received 
by  plaintiff.— Warren  v  Chandler,  237. 

2.  Expenses—Expenses  inccurred  by  plaintiff  in  endeavoring  to 

perform  his  part  of  the  contract,  before  knowledge  that 
defendant  has  put  it  out  of  his  power  to  perform,  may  be 
recovered  as  damages.     liUm. 

8.  OoOwner— ('iiANGE  in  Hi:ildinq  Contract— /wd/m'dwa/ Lia- 
biliiy— One  of  the  jo  hit  signers  of  a  contract  for  the  erection 
of  a  building,  who  was  authorized  to  represent  the  other  owners 
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as  well  as  himself,  in  dealing  with  the  contractors,  and  in 
superintending  the  work,  is  personally  liable  for  a  change  made 
by  him  in  the  terms  of  the  contract,  though  the  contractors 
knew  that  the  change  was  beyond  the  scope  of  his  authority, 
and  made  without  the  knowledge  of  the  other  owners  — Guth- 
eriess  &  Co.  v.  Ripley,  290. 

4.  Gratuities-  Services  rendered  in  exchange  of  courtesies,  or  as  a 

matter  of  accommodation,  without  a  charge  or  expectation  of 
payment,  cannot  be  made  the  basis  of  a  recovery.  -Tank  v. 
Rohweder,  154. 

5.  Services  by  Member  of  Family— A  member  of  a  family 

who  is  receiving  support  therein  cannot,  in  the  absence  of  an 
expectation  of  payment  therefor,  recover  for  services  ren- 
dered to  another  member  thereof.  -Idem. 

6.  Premature  Suit  On— In  an  action  brought,  October  23, 1S94, 

on  a  contract,  in  which  plaintiff  undertook  to  set  up  a  furnace, 
furnishing  all  the  material  and  doing  all  the  work  to  make  it 
ready  for  use,  and  the  defendant  agreed  to  pay  fifty  per  cent, 
when  the  system  was  finished,  and  the  balance  t^mwary  1, 18if5, 
the  petition  alleged,  that  plaintiff  put  into  the  building  the 
necessary  pipes,  etc.;  that  it  manufactured  the  furnace,  and 
delivered  the  same,  and  offered  to  do  the  work  in  setting  it  up; 
and  defendant  refused  to  allow  plaintiff  to  complete  the  work, 
and  by  reason  thereof,  plaintiff  was  damaged  three  hundred 
dollars,  for  which  judgment  was  demanded.  No  claim  is  made, 
that  the  property  in  the  furnace  passed  to  the  defendant,  and 
plaintiff  does  not  seek  to  recover  the  difference  between  the 
contract  price  and  the  value  of  the  furnace.  Heldy  that  the 
petition  showed,  that  the  action  was  premature.  -Manufactur- 
ing Co.  V.  Gallagher,  890. 

7.  Usage— Where  a  contract  permitting  a  shipper  to  go  with  his 

stock  and  return  free  of  charge  does  not  specify  the  route,  the 
return  must,  if  there  are  two  routes  operated  by  the  carrier, 
in  the  absence  of  any  usage  to  the  contrary,  be  made  by  the 
shorter  way.— Milroy  v.  Chicago,  M.  &  St.  P.  R'y  Co.  188. 

8.  Waiver— A  purchaser  of  land  who  agrees  that  the  deed  thereto 

shall  be  given  to  a  third  person,  upon  the  latter's  paying  the 
purchase  price  and  certain  debts  due  from  the  former,  on  con- 
dition of  his  giving  a  contract  entitling  the  purchaser  to  the 
land  upon  re-paying  the  amount  so  paid,  waive-s  his  right  to 
re-purchase  by  taking  a  lease  of  the  land  from  such  third  per- 
son and  remaining  in  possession  thereunder- —Dahl  v.  Thomp- 
son, 599. 
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CONTRIBUTORY  NEGLIGENCE  -  See  Mun.   Cokp.  »,  Plkad.  «; 

Railroads,  »•,  *», «',  «,  »  •♦. 
CONVERSION-  See  Damages,  »;  Evid.  •,  •;  Pract.  »  ". 
CO-OWNER— See  Contracts,  *. 
CORPORATIONS— See  Witness  Fees. 
COSTS-See  Pract.  Sip.  Ct.  «  «. 

CO-TENANCY- See  Partition,'. 

1.  Tax  Title-  A  tenant  in  common  cannot  extinguish  the  title  of 

his  co-tenant  by  acquiring  a  tax  title  to  the  common  property, 
unless  it  is  shown  that  the  co-tenant  has  refused  to  contribute 
to  the  necessary  expense;  and,  until  such  refusal,  limitations 
will  not  run  in  his  favor  against  his  co-tenant.— Phillips  v. 
Wilmarth,  32. 

2.  Statute  of  JAmitalioTis— Code,  902,  barring  recovery  of  land  sold 

for  taxes,  after  five  years  have  elapsed  since  execution  and 
recording  of  tax  deed,  has  no  application  to  such  a  case  ^Idem. 
8.        FAIJ.URE  to  Pay  Tax ks— Where  an  interest  in  land  was  inher- 
ited by  residents  of  another  state,  who  are  not  shown  to  have 
known  of  the  land  or  of  its  location,  and  no  demand  for  taxes 
appears  to  have  been  made  on  them  by  their  co-tenants,  they 
will  not  be  barred  of  the  right  of  recovery  against  their  co-ten- 
ants, by  the  fact  that  they  paid  no  taxes  thereon  for  eighteen 
years. — Idem. 
COURTS— See  Crim.  Laav,  «. 

COURT  AND  JURY— See  Constit.  Law,  »;  Trim.  Law,  *>;  Evid. 
«,  ";  Mun.  Corp.  ';  Pract.  S*';  Prix,  and  Aoent;  Rail.*, 

4     le     SI     M    27 

t       t        »       »       • 

COUNTY  BOARI>-See  Pract.  *,'. 

CREDITOR  AXD  DEBTOR-See  Fraud.  Coxv  ,  \  ^  \  \ 

CRIMINAL  LAW— See  Pract.  '*;  Pract.  Sip.  Ct.  «»,  »*. 

!•  Breakingr  and  Bnteringr-A  conviction  for  burglary  may  be 
had,  on  evidence  that  hide«  stolen,  by  breaking  and  entering  a 
house  in  the  night-time,  were  found  in  the  possession  of  defend- 
ant, soon  after  the  breaking — State  of  Iowa  v.  Ham,  60. 

2«  Former  Jeopardy— i^ greeny  and  Breaking  and  Entering— An 
acquittal  of  larceny  is  not  a  bar  to  a  prosecution  for  breaking 
and  entering,  based  on  the  same  facts.— State  of  Iowa  v. 
Ingalls,  728. 

8.  Porgery  —  See  Post  ",  »  —  Evidence  —  Revifw  on  Appeal  — 
On  trial  for  forgery,  defendant  testified  that,  while  he  was 
agent  for  a  sewing  machine  company,  he  agreed  to  deliver  to  a 
certain  person  a  new  sewing  machine  in  exchange  for  her  old 
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one  and  her  note  for  twenty -five  dollars;  that  he  did  not  then 
have  a  suitable  blank  upon  which  to  make  said  note;  and  that 
said  person  then  authorized  him  to  make  out  said  note  when 
he  procured  such  blank.  Defendant's  wife  testified  fully  to 
such  an  agreement,  and  her  testimony  was  partially  corrobor- 
ated by  two  other  apparently  disinterested  witnesses.  Said 
person  denied  said  agreement,  and,  though  she  never  received 
said  machine,  it  appeared,  that  soon  after  the  alleged  agree- 
ment, she  went  to  a  distant  part  of  the  country,  and  there  was 
evidence  that  defendant  procured  a  new  machine  from  the 
company  to  deliver  to  said  person  after  she  had  gone  away. 
Held,  that  a  conviction  of  forging  said  note  was  against  the 
clear  weight  of  the  evidence. — State  of  Iowa  v.  White,  346. 

4.  Material    Alteration— An  indictment,  charging  defendant 

with  forgery,  in  altering  a  record  of  the  board  of  supervisors, 
originally  reciting  that  "the  board  allowed  the  auditor  $250  for 
hired  help  for  1893," ,  by  inserting  the  words,  "above  fees,"  in 
place  of  "for  1893,"  charges  a  material  alteration  of  the  record, 
though  it  fails  to  show  that  the  defendant  was  the  county 
auditor,  and  that  he  intended  to  profit  by  the  alteration.— 
State  of  Iowa  v.  Van  Auken,  674. 

5.  3ame— An  alteration  by  the  county  auditor  of  the  records  of 

the  board  of  supervisors,  although  made  after  the  expiration  of 
his  term  of  office,  constitutes  a  forgery,  where  such  alteration 
might  enable  him  to  make  a  successful  claim  for  the  fees  of 
his  office  if  he  had  accounted  for  them,  or  to  defeat  an  action 
for  their  recovery,  if  he  had  not.— Idem. 

■C.  Same— It  is  sufficient  to  constitute  forgery  that  the  forged 
instrument  be  of  apparent  legal  efficacy,  or  the  evidence  of  a 
legal  right.— /dew. 

7.        Same — The  apparent  legal  efficacy  of  such  alteration  is  not 

affected  by  evidence  that  the  allowance,  two  hundred  and  fifty 

dollars,  for  the  year  1893,  with  the  fees  collected  by  the  auditor 

•   during  that  year,  amounted  to  more  than  the  board  was  legally 

authorized  to  allow.— /(ierw. 

•8.  Appnrtnt  Legal  Efficacy  of  I nslrtnnenl— Code,  section  771  pro- 
viding that,  when  a  county  officer  receiving  a  salary  is  com- 
pelled to  employ  a  deputy,  the  supervisors  may  make  a  rea- 
sonable allowance  to  such  deputy,  relates  to  the  employment 
of  temporary  assistance  without  the  authority  of  the  super- 
visors, and  does  not  conflict  with  Code,  section  3798,  as 
amended  by  Acts  Eighteenth  General  Assembly,  chapter  184, 
section  3,  fixing  the  annual  compensation  of  the  county 
auditor  at  one  thousand  two  hundred  dollars,  and  providing 
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when  it  is  necessary  for  the  proper  discharge  of  the  duties  of* 
the  office,  the  supervisors  may,  on  application  of  the  auditor, 
authorize  him  to  employ  a  deputy  on  a  salary  not  exceeding 
six  hundred  dollars  per  annum  —Idem. 

9.  -Patwe— Hence,  a  record  entry  reciting  that  the  county  board  had 
allowed  the  auditor  two  hundred  and  fifty  dollars  for  hired 
help  in  a  specified  year,  states  a  transaction  prima  fncie  legal, 
and  may,  therefore,  be  the  subject  of  forgery.— /iicm. 

10.  Same— On  the  trial  of  such  indictment,  a  bill,  which  defendant 

had  presented  to  the  board  of  commissioners,  including  an 
item  of  two  hundred  and  fifty  dollars,  for  making  assessor's 
plats,  etc.,  was  properly  received  in  evidence  as  tending  to  show 
the  claims  defendant  had  made  for  compensation,  and  to 
explain  the  knowledge  and  motives  with  which  he  acted  in 
making  the  alleged  alteration. —/ctem. 

11.  Same— It  was  also  proper  to  show  that  defendant  had  been 

county  auditor,  and  to  introduce  his  report  of  the  fees  he  had 
collected  .—/(f/em. 

12.  Mis-DEscKiPTioN    Where  an  indictment  for  forgery,  in  altering 

the  record  of  the  board  of  county  supervisors,  sets  out  the 
matter  alleged  to  have  been  changed,  and  the  alterations, 
charged,  error  in  describing  such  matter  as  the  record  of  a 
"resolution,"  whereas  it  was  merely  an  entry  showing  that  an 
allowance  had  been  made  to  a  county  officer,  is  immaterial.  - 
Idettf, 

18.  Fraudulent  Bcuikliwjr— National  Banks— Receiving  Depos- 
its With  Knowledge  of  IssoLyESCY—Gonstruclion  of  Statute 
—The  provisions  of  Acts  Eighteenth  General  Assembly,  chap- 
ter 153,  sections  1-2,  making  it  a  felony  for  "any  officer"  of  a 
bank  to  receive  deposits  with  knowledge  that  the  bank  is  insol- 
vent, applies  to  officers  of  national,  as  well  as  other  banks  — 
State  of  Iowa  v.  Fields,  748. 

14.  SxHK- Federal  Relations— Such  act  is  not  void,  in  so  far  as  it 

applies  to  national  bank  officers,  on  the  ground  that  it  is  an 
attempt  to  control  and  regulate  the  business  operations  of 
national  banks,  and  to  prescribe  a  condition  upon  which  depos- 
its may  be  received.— /(/cm. 

15.  Indictment  —  Names  of  Gkand  Jurors  —  Presumption  —  The 

f  fact  that  Frank  McCormick  and  Walrick  D.  Broers  acted  as 
grand  jurors,  while  "F.  W.  McCormick"  and  "W.  D  Broers" 
were  the  names  drawn  for  the  grand  jury,  and  returned  by  the 
township  officers,  is  no  ground  for  setting  aside  the  indict- 
ment; the  presumption  being  that  the  officer  who  served  the 
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precept  did  so  by  summoning  tiie  persons  named  tlierein,  and 
that  they  were  known  by  the  initials  so  used— St^te  of  Iowa  v. 
Van  Auken,  674. 

16.  Indoksemknt  on  Indictmknt— A  mere  misnomer  in  respect  to 

the  Christian  name  of  a  witness  indorsed  on  the  indictment, 
will  not  prevent  his  use  by  the  state,  where  his  identity  suffi- 
ciently appears  from  the  facts.— State  of  Iowa  v.  Arnold,  258. 

17.  Plea  AND  Proof— The  fact,  that  an  indictment  for  maintain- 

ing a  liquor  nuisance,  specifies  the  time  of  such  maintenance 
and  the  illegal  sales  thereunder,  does  not  preclude  evidence  of 
other  illegal  sales,  made  prior  to  the  time  specified  in  the 
indictment,  and  within  the  three-year  period  of  limitation  for 
the  finding  of  the  indictment.— State  of  Jowa  v.  Arnold,  253. 

18.  Pleas  to— Statute  of  Limitations  -  Under  Code  1878,  section  4899 

providing  that  ^'there  are  but  three  pleas  to  an  indictment" 
(guilty,  not  guilty,  former  conviction,  and  acquittal),  limitation 
is  not  the  subject  of  plea,  though  the  court  should  charge  with 
regard  to  the  time  within  which  the  alleged  offense  must  have 
been  committed,  to  authorize  a  conviction  — i^tate  v.  Whalen, 
662 

19.  Repktition— An  indictment  charging  that  defendant  did  unlaw- 

fully and  feloniously,  and  "with  intent  to  defraud,"  falsely 
alter  and  forge  a  certain  public  record,  which  is  set  out  and  the 
change  made  therein  specifically  described,  together  with  the 
record  as  it  appeared  after  the  alteration  was  made,  is  not  bad 
in  failing  to  subsequently  allege  that  the  alteration  was  made 
with  intent  to  defraud.— State  v.  Van  Auken,  674. 

20.  Seduction— An  indictment  charging,  in  substantially  the  lan- 

guage of  Code,  section  3S67,  that  defendant  did  "willfully, 
unlawfully,  and  feloniously  seduce  and  debauch"  an  unmarried 
woman  of  previous  chaste  character,  is  sufficient  without  any 
allegation  that  he  carnally  knew  her —State  v.  Whalen,  662. 

21.  ^'awc— While  it  is  error  to  permit  a  witness  whose  name  is  not 

indorsed  on  the  indictment  to  testify  for  the  state  without 
the  service  of  notice  that  he  will  be  used,  and  prejudice  is 
presumed  from  it,  that  error  is  harmless  when  the  defendant 
admits  intercourse  and  the  paternity  of  the  child  born,  and 
the  witness  says  merely  that  she  told  defendant  of  the  birth 
of  the  child,  to  which  he  responded  "that  he  was  going  to  do 
something  for  her  next  week;"  especially  where  a  motion  for 
a  new  trial  presenting  numerous  grounds  is  silent  as  to  the 
admission  of  such  testimony.     Idem. 

22.  Setting  Aside— That  a  person  not  a  member  of  the  grand  jury 

was  present  before  it  and  advised  with   it   concerning   an 
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indictment,  is  not  ground  for  setting  aside  the  indictment,  under 
Code,  section  4387,  unless  it  also  be  shown  that  tie  was 
not  "required  or  permitted  by  law"  to  be  present. — State  of 
Iowa  V.  Fertig,  139. 
28*  Withholding  Forged  Instrument— An  indictment  for  forgery 
which  sets  out  substantially  the  note  alleged  to  have  been 
forged,  and  alleges  that  it  has  been  withheld  from  the  grand 
jury  by  the  act  or  procurement  of  the  defendant,  is  suflScient 
under  McClain's  Code,  section  5696,  which  provides  that  where 
an  instrument  which  is  the  subject  of  an  indictment  has  been 
so  withheld,  and  is  so  alleged  to  have  been  withheld,  a  mis- 
description of  it  is  immaterial  —  State  of  Iowa  v.  White,  346. 

24.  liBxoeny—f 'Onnlructiou  of  Siniutes— In  a  prosecution  under 
Code,  section  3907,  punishing  and  defining  larceny  by  finding,  it 
is  not  error  to  give  the  definition  of  larceny,  generally,  as 
contained  in  section  3902,  as  the  legislature  did  not  intend  by 
the  enactment  of  section  3907  to  create  a  distinct  crime,  but  to 
declare  a  rule  of  evidence,  which,  being  fulfilled,  constitutes 
the  crime  as  defined  in  the  latter  section;  and  particularly  as 
there  was  evidence  from  which  the  jury  might  have  found  the 
defendant  guilty  of  larceny,  independent  of  said  section  3907.— 
State  of  Iowa  v.  Hay,  619. 

2o.  //*^€?j^— Though  the  intent  to  steal  must  exist  at  the  time  of 
the  finding,  and  not  be  formed  subsequently  to  the  taking,  it 
was  not  error  to  charge  that  the  jury  were  to  arrive  at  the 
intent  of  defendant  in  taking  the  property,  from  his  conduct 
with  reference  thereto  at,  or  closely  following,  the  taking  of 
the  same,  where  defendant  did  not  find  the  money  until  he 
opened  the  pocketbook  — /rfern. 

26,  Knowing  owner—To  convict  for  the  larceny  of  the  contents  of 
a  pocketbook  under  Code,  3907,  it  was  not  error  to  charge  that 
defendant  was  guilty,  if  at  the  time  he  came  into  the  posses- 
sion of  the  pocketbook  and  its  contents,  he  knew,  or  by  an 
examination  of  the  papers  in  said  pocketbook  might  reason- 
ably have  known,  that  it  belonged  to  a  certain  person.— /d«m. 

27«  Corpus  Delicti -i^wtV/fnoe- Code,  section  3907,  provides  that  if 
any  person  come,  by  finding,  into  the  possession  of  personal 
property  of  which  he  knows  the  owner,  and  unlawfully  appro- 
priates tlie  same,  he  is  guilty  of  larceny.  Hefd,  that  w  here  the 
property  is  so  marked  as  to  be  capable  of  identification,  proof 
of  tlie  possession  and  of  the  immediate  subsequent  conversion 
of  it,  is  admissible  to  establish  the  corpus  dtlicti.^Idem. 

28.  Liquor  Nuisanoe — Conviction  Sustained  -In  a  prosecution  for 
maintaining  a  liquor  nuisance,  evidence  that  in  the  cellar  of 
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the  hotel  kept  by  one  of  the  defendants  were  found  several 
barrels  of  bottled  beer,  and  a  half  barrel  of  brandy,  and  tub  of 
ice  containing,  also,  bottled  beer,  that  there  were  tables,  cards, 
and  chairs  in  the  cellar,  and  empty  beer  bottles;  that  in  the 
cellar  there  was  an  electric  bell,  connected  with  a  push  on  the 
first  floor;  and  that  the  other  defendant  was  in  the  cellar,  in  his 
shirt  sleeves,  apparently  in  charge, -warrants  a  conviction  of 
both  defendants.  -State  of  Iowa  v.  Wright,  702. 
29.    Evidence— On  a  trial  for  maintaining  an  hotel  as  a  liquor  nuiy 
sance,  after  proof  of  illegal  sale  in  the  hotel,  evidence  of  similar 
sales  in  barns  and  buildings  appurtenant  to  the  hotel,  is  admis- 
sible.—State  v.  Arnold,  258. 
80«        Conclusions    A  witness  may  say,  that  he  supposes  defendant 
was  in  control  of  a  barn,  in  connection  with  a  statement,  that 
defendant  kept  his  horses  in  the  barn,  and  was  in  control  of 
an  hotel  on  the  same  premises.— /dcm. 

81.  Husband  and  Wife  -    Coercion— On  the  trial  of   one  jointly 

indicted  with  her  husband  for  the  unlawful  selling  of  intox- 
icating liquors,  where  the  evidence  shows  that  she  acted  under 
express  orders  of  the  husband,  who  had  complete  control  over 
her,  it  is  proper  to  charge  that,  in  order  to  raise  the  presump- 
tion of  coercion,  it  is  sufficient  if  the  husband  was  about  the 
premises,  even  though  in  another  room,  if  the  wife  was  so 
immediately  near  him  as  to  be  fairly  held  under  his  control.— 
State  of  Iowa  v.  Fertig,  189. 

82.  Evidence— EYidence  of  declarations  of  a  husband  that  his  wife 

was  running  a  saloon  in  her  own  name,  and  that  he  had  noth- 
ing to  do  with  it,  which  is  objected  to  as  incompetent,  is 
inadmissible  as  hearsay,  on  the  prosecution  of  the  wife  for 
maintaining  a  nuisance  by  the  sale  of  intoxicating  liquors  — 
•Idem. 

88.  Same  -  Evidence  of  the  conviction  of  one  jointly  indicted 

with  defendant  on  a  criminal  prosecution  has  no  tendency 
to  prove  that  defendant  is  innocent,  and  is  inadmissible.— 
Idem. 

84.  Jjxry—'Mieoondxiot— Non-prejudicial— In  a  prosecution  for  the 

illegal  sale  of  liquor,  the  fact  that  one  juror,  while  the  jury  were 
in  deliberation,  stated  to  the  others  that  he  knew  that  defend- 
ant had  sold  liquor,  as  he  had  purchased  it,  is  not  ground  for 
the  reversal  of  the  conviction,  where  the  jurors  who  heard  the 
statement  testified  that  they  did  not  consider  it,  in  arriving  at 
the  verdict.— State  of  Iowa  v.  Wright,  702. 

85.  Same — That  the  jury  in  a  criminal  case  are  allowed  to  separate 

for  a  brief  time,  contrary  to  the  provision  of  Code,  section 
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444?,  during  which  separation  one  member  states  to  an  out- 
sider that  the  jury  has  done  nothing  yet,  is  not  ground  for  a 
new  trial,  where  it  is  affirmatively  shown  that  no  prejudice 
resulted  therefrom,     fdem. 
^6.    Notice  of  Testimony     Return  of  Service— A  return  of  service 
of  a  notice  that  the  state  will  use  a  witness  not  indorsed  on  the 
indictment,  is  insufficient  when  it  does  not  purport  to  have 
been  made  by  an  officer,  and  is  not  verified.    State  of  Iowa  v. 
Whalen,  662. 

S7«  Same  ('ode,  section  4421,  provides  that  the  state  sliall  not 
introduce  any  witness  who  was  not  examined  before  the 
grand  jury,  etc.,  unless  the  district  attorney  shall  have  given 
"to  the  defendant"  a  notice  in  writing,  stating  the  name,  place 
of  residence,  and  occupation  of  said  witness,  etc  Held,  that 
such  notice  must  be  served  on  defendant  personally,  and 
service  on  his  attorney  is  insufficient  -State  of  Iowa  v.  Rus- 
sell, 652. 

^8.  Same -Under  Code,  section  4421,  requiring  that  in  criminal 
•  cases  notice  shall  be  given  to  the  defendant  of  the  introduc- 
tion of  witnesses  not  examined  before  the  grand  jury,  stat- 
ing the  substance  of  what  it  is  intended  to  prove  by  them,  a 
notice  reciting  that  certain  persons  would  be  introduced,  and 
that  it  was  expected  to  be  proved  by  each  of  said  witnesses 
that  they  ^^ere  present  when  defendant  was  arrested,  and 
saw  what  he  did,  and  heard  what  he  said,  was  sufficient  to 
render  admissible  the  testimony  of  such  w  itnesses  as  to  state- 
ments made  by  the  defendant  at  the  time  of  his  arrest.— 
State  of  Iowa  v.  Harlan,  468 

BO.  Perjury — Avfeal— Selling  Conviction  Aside— DetendHnt  was 
charged  with  perjury  in  swearing,  in  a  seduction  case  against 
another,  to  the  material  fact  that  at  a  certain  time  he4iad  inter- 
course with  the  woman  seduced;  and  he  testified,  upon  his 
prosecution  for  perjury,  that  he  had  sworn  to  the  truth.  She 
testified  positively  that  it  was  false,  and  was  corroborated  by 
admissions  made  to  her  attorney,  and  other  admissions  made 
in  the  presence  of  herself,  her  attorney,  and  her  father.  Held, 
that  the  verdict  of  guilty  was  not  against  the  clear  weight  of 
evidence  —State  of  Iowa  v.  Swafford,  362. 

40#  Court  and  Jury— The  materialty  of  the  evidence  on  the  giv- 
ing of  which  perjury  is  charged  is,  on  prosecution  therefor,  a 
question  of  law. — Idem, 

41.  Materiality  of  Kvidesck— Proving  Truth— h&ne  alleged  that, 
while  a  chaste  woman,  Murphy  seduced  her,  and  that  as  a 
result  she  was  delivered  of  a  child  in  April,  1894,  which  was 
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met  by  a  general  denial.  Swafford  testified  that  he  had  inter- 
course w  ith  her  on  July  4,  I8w3,  which  Bane  denied.  If  Swafford 
swore  truly,  the  child  may  have  been  his.  An  indictment, 
charging  that  Swafford  perjured  himself,  averred  that  he  had 
no  intercourse  >*ith  Bane  on  July  4,  1893,  or  any  other  lime . 
Held: 

a.  If  it  be  conceded  that  this  testimony  would  not  be  material, 
had  issue  arisen  on  a  complaint  alleging  seduction  alone, 
and  a  general  denial— for  the  reason  that  it  would  then  go 
to  chastity  only,  and  chastity  being  presumed,  pleading  it 
was  surplusage  as  to  which  the  general  denial  raised  no 
issue.  Yet,  as  pregnancy  w  as  also  alleged,  in  aggravation 
of  damages,  as  it  might  be,  paternity  became  material^ 
and  so  did  the  question,  as  bearing  on  damages. 

b.  No  claim  being  made  that  swearing  that  the  connection 
was  had  on  July  4, 1893,  was  due  to  mistake,  the  truth  of 
the  alleged  false  oath  cannot  be  shown  by  evidence  of 
intercourse  had  Inttr  than  that  day,  notwithstanding  said 
negative  averment  in  the  indictment.  False  testimony  as 
to  intercourse  on  that  day  was  material  on  the  question 
of  paternity,  such  testimony  as  to  a  later  day  might  not 
be. 

e.    Defendant  may  show,  to  establish  the  truth  of  the  oath 
charged  to  be  false,  that  he  had  opportunity  to  do  what 
he  8  ^  ore  he  did  do. 
Given,  J.,  dissenting,  holds,  that  while  this  might  be  done  to 
rebut  testimony  of  want  of  opportunity,  it  is  not  admissible 
as  original  evidence.  -Idem, 
42*    Pmotioe— A  motion  to  strike  out  an  answer  that  the  witness 
saw  **bottles  of  beer,  or  what  he  supposed  to  be  beer,"  is  prop- 
erly refused  where  no  objection  was  made  to  the  question, 
which  was,  "Did  you  see  what  was  in  those  barrels?"  and  no 
ground  was  assigned  for  the  motion.— State  of  Iowa  v.  Wright, 
704. 
48.        Adjournment  of  1'er.m-  -A  judge  appointed  to  hold  a  term  of 
court  in  each  of  two  different  counties  may  lawfully  adjourn 
the  term  of  court  in  one  county  to  a  day  specified,  and  hold  a 
term  in  the  other  county  during  the  meantime. — State  of 
Iowa  V.  Van  Auken,  674. 
44.    Changb  of  Venue— Under  McClain's  Code,  section  5759,  giving 
the  court  discretion,  it  is  not  error,  in  a  prosecution  for  forgery, 
to  refuse  to  grant  defendant's  motion  to  change  the  venue  on 
the  ground  of  prejudice  of  the  people,  though  it  was  supported 
by  the  u neon tro verted  affidavits  of  himself  and  two  other  citi- 
zens, where,  on  a  former  trial,  the  jury  failed  to  agree,  and  the 
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motion  was  made  three  days  before  the  case  was  for  trial,  and 
soon  after  motion  for  continuance  had  been  overruled  —State 
of  Iowa  V  White,  346. 

45.  Continuance— Refusal  to  grant  a  continuance  of  a  criminal 
prosecution  tried  on  January  11,  on  the  ground  that  the  defend- 
ant had  been  quarantined  in  his  house  from  December  3  to 
December  31,  is  not  erroneous,  where  the  cause  had  been  once 
tried  early  in  November,  resulting  in  a  disagreement  of  the 
jury,  and  both  the  defendant  and  his  attorney  were  familiar 
with  the  case,  and  had  time  for  all  the  preparation  required.— 
Idem, 

46*  Harmless  Erkok— See  Post,  ",  " — Instructions — A  refusal  to 
instruct,  on  a  prosecution  for  murder  against  a  city  peace 
officer  for  killing  a  man  in  attempting  to  arrest  him  while 
quelling  a  disturbance  at  a  dance  hall  just  outside  the  city 
limits,  that  the  accused  had  no  right  to  exercise  the  duties  of 
his  office  outside  the  corporation  limits,  even  if  erroneous,  is 
cured  by  giving  an  instruction  to  the  effect  that  accused  or  any 
other  person,  might  have  lawfully  arrested  the  deceased  and 
taken  him  into  custody  if  he  was  engaged  in  a  breach  of  the 
peace.— State  v.  Weston,  125. 

47.  Juror  as  Witness— A  statement  by  the  court  that  if  any  of 

the  jurors  have  any  personal  knowledge  of  the  facts  in  con- 
troversy, it  is  his  duty  to  declare  same  in  open  court,  in 
response  to  which  one  of  the  jurors,  whose  name  was  indorsed 
on  the  indictment  as  a  witness  before  the  grand  jury,  states 
that  he  has  knowledge  of  the  case,  and  testifies  thereto,  as  a 
witness,  is  proper  under  Code  4438,  providing  that  if  a  juror 
has  personal  knowledge  of  a  fact  in  controversy,  he  must 
declare  the  same  in  open  court,  during  the  trial,  and  such  a 
proceeding  is  not  objectionable  on  the  ground  that  there  were 
only  eleven  jurors  when  the  testimony  was  gi^en— State  of 
Iowa  V.  Cavanaugh,  688. 

48.  SvKY—New  Panel— Code,  section  4443,  provides,  that  if,  before 

the  conclusion  of  a  trial,  a  juror  becomes  sick,  so  as  to  be 
unable  to  perform  his  duty,  the  court  may  discharge  him,  and 
swear  in  a  new  juror,  and  begin  the  trial  anew,  or  may  dis- 
charge the  entire  jury,  and  thereafter  impanel  a  new  one  to 
try  the  case.  Held,  that  the  statute  is  not  mandatory,  and 
does  not  prohibit  the  court  from  adjourning  for  a  few  days 
until  the  sick  juror  becomes  able  to  resume  the  discharge  of 
his  duty.— State  v.  Garrity,  101. 

49.  Separating  Jury— Code,  section  4434,  provides  that  the  jurors 

sworn  to  try  an  indictment  may,  at  any  time  before  the  final 
submission  of  the  cause  to  them,  be  permitted  to  separate 
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except  where  one  of  the  parties  objects  thereto.  Edd,  that 
it  was  error  to  permit  a  jury  to  separate  against  the  objec- 
tion of  the  defendant.--iaem. 

60.  Withdrawal  by  Instruction— An  instruction  that  if  the 
accused,  on  a  prosecution  for  seduction,  induced  the  prosecu- 
trix to  consent  to  intercourse,  by  representing  to  her,  in  sub- 
stance, "that  there  was  nothing  wrong  in  such  an  act  between 
parties  who  are  going  to  marry,"  this  would  be  an  artifice 
within  the  meaning  of  the  law,— is  not  erroneous  as  directing 
attention  of  the  jury  to  the  language  of  the  testimony  of  the 
prosecutrix,  and  amounting  to  a  withdrawal  from  them  of 
other  competent  evidence.— State  v.  Garrity,  101. 

51.  Privilegred    Oommunioattpn— One  charged  with  testifying 

falsely  to  having  had  sexual  intercourse  with  a  certain  woman, 
met  her,  her  father,  and  her  attorney.  During  their  conference 
he  made  certain  declarations.  Certain  plans  were  then 
debated  looking  to  some  modification  of  said  testimony,  so 
that  it  would  cease  to  operate  against  her  securing  employ- 
ment. Defendant  suggested  that  such  modification  might 
lead  to  his  prosecution  for  perjury,  whereupon  the  attorney 
promised,  in  that  event,  to  defend  him.  Held,  the  declarations 
made  before  this  promise  was  given  are  not  privileged,  and  the 
attorney  may  testify  as  to  them.— State  of  Iowa  v.  Swafford, 
362. 

52.  Bape— Evidence— i?€tn*eM;—  On  trial  for  rape  the  fact  of  inter- 

course was  proven,  and  the  prosecutrix  testified  positively  that 
defendant  forced  her  into  the  bed  where  his  wife  was  lying, 
and  by  threats,  and  by  brandishing  a  knife,  accomplished  his 
designs  by  force  and  terror,  which  she  was  utterly  unable  to 
resist.  Other  evidence  tended  to  corroborate  the  prosecutrix. 
Eeld,  that  the  evidence  was  sufficient  to  support  a  verdict  of 
guilty—State  of  Iowa  v.  Harlan,  458. 

58.  Seduction  —  Evidence  —  See  Antfy  *>, «  —  The  rejection  of  tes- 
timony which  tends  to  show  that  the  defendant  in  a  prosecu- 
tion for  seduction,  offered  to  marry  the  prosecutrix  and  that 
she  consented  to  it,  is  not  prejudicial  when  other  evidence  is 
admitted  which  tended  to  establish  that  he  was  willing  to 
marry  and  that  she  declined  The  testimony  admitted  was 
sufficient  for  the  purpose  for  which  a  refusal  to  marry  may  be 
shown,  t.  e.,  on  the  question  whether  prosecutrix  was  really 
seduced,  and  in  mitigation  of  punishment.— State  of  Iowa  v. 
Whalen,  662. 

54.       Harmless  Error— Instructions— An  instruction  that  seduc- 
tion is  the  inducing  of  a  woman    to  consent  to  unlawful 
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sexual  intercourse,  by  means  of  false  promises,  artifices,  or 
enticements  that  overcome  her  scruples,  although  erroneous, 
is  not  ground  for  reversal,  where  the  jury  are  elsewhere  told, 
that  a  woman  to  be  seduced  must  be  unmarried,  and  that 
the  state  has  the  burden  of  showing  that,  previous  to  her 
.  intercourse  with  defendant,  the  prosecutrix  was  a  woman  of 
chaste  character.— /c/em. 

55.  Same— Evidence  that  the  prosecutrix  on  a  trial  for  seduction, 

agreed  at  one  time  to  accept  a  specified  amount  in  settle- 
ment of  her  claim  against  defendant,  is  immaterial.— /cfem. 

56.  Venue— The  objection,  on  a  trial  for  keeping  a  liquor  nuisance, 

that  the  evidence  does  not  show  that  it  was  maintained  within 
the  county  alleged,  cannot  be  sustained  where  there  was  evi- 
dence in  the  record  as  to  its  location  relative  to  the  county 
seat,  which  would  require  the  jury  to  find  that  it  was  located 
within  the  county.— State  of  Iowa  v.  Arnold,  253. 
o7.  Verdict— Affidavit  to  Impeoch—The  fact  that  while  the  jury 
were  deliberating,  one  juror  re^td  and  explained  sections  of  the 
Code  applicable  to  the  charge  on  trial,  does  not  inhere  in  the 
verdict  and  may  be  shown  by  affidavits.— State  v.  Whalen,  66;J. 

58.  Presumption  for  Court  5e/ow7— Affidavits  showing  that,  while 

the  jury  was  deliberating  on  the  verdict  in  a  criminal  case, 
portions  of  the  Code,  in  regard  to  the  crime,  were  read  to  the 
jury,  and  explained  by  one  or  more  of  its  members,  does  not 
show  facts  from  which  prejudice  will  be  presumed,  the  ver- 
dict being  in  harmony  with  the  charge  —Idem. 

59.  Same— But  the  weight  given  by  the  jurors  to  such  reading 

and  explanation,  does  inhere  in  the  verdict,  and,  therefore, 
affidavits  by  some  of  the  jurors,  that  a  verdict  could  not  have 
been  reached  without  said  acts,  are  not  receivable.— irfcm. 
CURATIVE  ACT— See  Mun.  Coup.  \  ». 

DAMAGES— See  Arbitkation,  ;«;  Estoppel;  Evid.  ",*>;  Parti- 
tion, *;  Pract.  ", »»;  Telegraph  Co.  \ 

1.  Baminere— I>aniages  for  the  death  of  a  brakeman  'will  not  be 

limited  to  a  sum,  interest  on  which  will  produce  his  probable 
earnings  during  the  probable  term  of  his  life,  but  should  be 
such  as  will  compensate  his  estate.— Spaulding  v.  Railway  Co. 
205. 

2.  Breach  of  Contract— Where  one  has  put  it  out  of  his  power  to 

exchange  properties  by  having  sold  his,  the  other  party  to  the 
trade  is  not  confined  to  nominal  damages,  and  may  recover  the 
difference  between  the  value  of  what  he  was  to  convey  and 
that  which  he  was  to  receive.     In  such  cases,  recovery  is  not 
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limited  to  the  increase  in  Talue  of  the  property  that  was  to  be 
received  by  plaintiff  —Warren  v.  Chandler,  237. 

8.  Expenses—Kxpenses  incurred  by  plaintiff  in  endeavoring  to 
perform  his  part  of  the  contract,  before  knowledge  that 
defendant  has  put  it  out  of  his  power  to  perform,  may  be 
recovered  as  damages.— /dem. 

4.  Measure— Bkeach  of  Contract -A  purchaser  of  goods  may 

recover  as  damages  for  the  vendor's  failure  to  furnish  the 
goods  according  to  contract,  for  loss  of  the  time  during  which 
the  former's  salesmen  were  idle  before  a  supply  of  goods  could 
be  obtained  from  other  dealers,  where  the  vendor  was  told  at 
what  time  the  purchaser  desired  to  put  his  salesmen  on  the 
road,  although  he  was  not  informed  that  the  salesmen  would 
be  idle  if  the  goods  were  not  furnished  at  the  time  agreed  upon. 
— Blumenthal  &  Erdman  v.  Stable,  722. 

5.  Conversion— In  an  action  against  an  officer  to  recover  personal 

property  levied  on  under  execution  against  a  third  person,  the 
damages  for  taking  the  property  should  be  estimated  as  of  the 
time  of  the  taking,  with  interest  to  the  time  of  the  trial  — Neeb 
V.  McMillan,  718. 

6.  Nefirliffenoe— A  verdict  for  four  thousand  dollars  in  favor  of  a 

single  woman,  twenty-one  years  old,  earning  about  seventy-five 
dollars  a  month  as  a  stenographer,  for  a  personal  injury,  was 
not  excessive,  where  it  appears  that  plaintiff  was  confined  in 
bed  for  five  weeks;  during  which  time  she  had  difficulty  in 
breathing,  and  suffered  intense  pain  in  her  leg  from  inflamma- 
tion of  the  bone;  that  such  pain  continued  up  to  the  time  of 
the  trial,  a  period  of  seventeen  months,  and  was  likely  to  be 
permanent;  that  plaintiff  walked  with  a  limp,  and  still  suffered 
pain  in  her  chest  when  she  leaned  forward;  that  she  had  been 
able  to  do  no  regular  work  since  the  injury,  and  had  paid  some 
two  hundred  dollars  for  medical  treatment  and  nursing.— 
Bryant  v.  Railway  and  Bridge  Co.  483. 

DEBTOR  AND  CREDITOR— See  Fraud  Conv.  \  S  «,  •. 
DECEIT— See  Insurance,  \ 

!•  Oontraot  of  Exchansre— Deoeit  ~  Evidence— Where  a  farm 
was  exchanged  for  a  stock  of  goods,  to  be  invoiced  "at  whole- 
sale cost  as  shown  by  cost  marks  on  said  goods,"  the  fact  that 
the  cost  marks  were  higher  than  the  wholesale  price  actually 
paid,  did  not  render  the  owner  of  the  goods  liable  for  deceit 
where  it  appeared  that  the  owner  of  the  farm  had  placed  an 
excessive 'valuation  on  his  farm*  for  the  exchange,  that  the 
marks  were  placed  on  the  goods  before  the  parties  met,  and 
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that  the  owner  of  the  farm  had  knowledge  of  this  fact  when 
he  closed  the  contract— Simpson  v.  Kane  &  Jamison,  271. 
2*        Construction— Such  a  contract  does  not  mean  that  the  goods 
are  to  be  valued  at  actual  wholesale  cost,  without  reference 
to  the  cost  marked  upon  them.— icfem. 
DEDICATION— See  Highways,  \ «. 

DEEDS. 

!•  Oanoellation— J^vieZence- r/mfue  Infiuence^In  an  action  for 
cancellation  of  a  deed  from  a  mother  to  her  son,  made  eleven 
days  before  her  death,  on  the  ground  of  undue  influence, 
defendant  claimed  it  was  given  in  pursuance  of  an  agreement 
to  do  so  if  he  made  a  home  for  her,  took  care  of  her,  and  paid 
certain  sums  of  money  to  each  of  the  plaintiffs  and  one  of  the 
defendants  While  there  was  evidence  for  plaintiff  that 
defendant,  by  threats  of  taking  his  own  life  (which  he  denied), 
and  harsh  treatment,  induced  her  to  make  the  deed,  it  was 
their  own  testimony,  and  only  sufficient  to  place  on  defendant 
the  burden  of  proving  that  the  deed  was  valid.  Disinterested 
witnesses  testified  for  defendant  that  his  mother  offered  to 
give  him  the  farm  if  he  would  live  with  and  take  care  of  her. 
The  evidence  showed  that  to  accept  her  offer  he  got  a  release 
from  a  contract  of  hiring,  made  a  home  for  her,  and  treated 
her  well,  and  supplied  her  needs;  that  she  kept  house  when 
able,  and  that,  when  unable,  he  hired  help;  that  they  used  dauy 
products  and  poultry  to  support  the  family,  and  that  he  took 
the  farm  products;  that  he  paid  two  of  the  plaintiffs  the 
amount  specified,  and  offered  to  pay  the  others.  Held,  that 
the  deed  was  valid— Davis  v.  Miller,  516. 

2.  Oonsideration  —A  grantor  conveyed  to  his  stepdaughter  certain 
real  estate,  and,  by  a  collateral  instrument,  the  grantee  agreed 
to  support  and  maintain  grantor  and  his  wife,  for  life.  Held, 
that  the  relationship  between  grantor  and  grantee,  and  the 
agreement  for  maintenance,  imported  consideration  sufficient 
to  support  the  conveyance.— Schneitter  v.  Carman,  27ft, 

8.  Mental  Oapewity— undue  influence— ^w'de«c€— In  an  action 
to  set  aside  a  deed  on  the  ground  of  mental  incapacity  of  the 
grantor,  it  appeared  that  the  grantor,  a  German,  able  to  read 
and  write  his  own  language,  had  always  been  superstitious, 
believing  in  witches;  that  he  was  not  in  very  good  health,  but 
that  he  was  able  to  manage  his  farm;  that,  as  a  rule,  he  allowed 
his  wife  to  bargain  for  him,  but  was  able  to  do  all  necessary 
figuring,  and  to  keep  the  time  of  his  employes.  It  appeared 
that,  when  the  deed  was  made,  he  had  instructed  the  attorney 
who  drew  it,  as  to  his  wishes,  stating  that  he  made  the  deed  in 
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order  to  secure  the  support  of  his  wife.  It  was  shown  that,  in 
various  matters  occurring  about  the  time  the  deed  was  made, 
he  had  shown  himself  capable  of  transacting  business.  Eeld, 
the  evidence  justified  a  finding  that  grantor  had  mental  capac- 
ity to  execute  the  deed.  There  being  no  evidence  that  the 
delusions  concerning  witchcraft  operated  to  induce  the  convey- 
ance, these  facts  fail  to  show  that  there  was  any  undue  influence. 
— Schneitter  v.  Carman,  276. 

4.  Same— A  deed  will  not  be  set  aside  on  the  ground  of  mental 

incapacity  of  the  grantor,  on  the  opinion  of  some  witnesses, 
based  upon  facts  recited  by  them,  that  he  was  not  competent 
to  contract  at  the  time  he  executed  the  deed,  where  many 
more  witnesses,  having  much  better  means  of  knowledge, 
testify  to  the  contrary,  and  various  acts  of  the  testator,  as  to 
which  evidence  is  given,  tend  strongly  to  establish  his  men- 
tal capacity.— idem. 

5.  Transfer  of  Oause  of  Aotdon  by— A  cause  of  action  accruing 

to  the  owner  of  a  lot,  by  reason  of  the  building  of  a  railroad 
on  the  street  adjacent,  does  not  pass  by  a  conveyance  of  the 
lot.— Flickinger  v.  Terminal  R'y  Co.  358. 

DEFAULT-See  Justice  of  the  Peace,  •;  Pract.  ^. 

DELIVERY— See  Constr.  op  Stat.  ». 

DEMAND— See  Rbplev.  «, «;  Pract.  »,  ^  ^ 

DEMURRER-See  Pract.  ». 

DESCENT  AND  DISTRIBUTION— See  Estates  of  Deced.  \ 

DESCKIPTION— See  Mortgages,  «, »,  *. 

DlRKCrED  VERDICT— See  Pract.  «;  Pract.  Sup.  Ct.  ". 

DISCRETION— See  Pract.  ",  «,  ". 

DISSOLVING  INJUNCTION -See  Pract.  ». 

DISTRIBUTION -See  Gen.  Assign.  ». 

DISTRIBUTIVE  SHARE— See  Estates  of  Deced.  \ 

DOCTORS— See  Rail.  ". 

DOWEEl— See  Estates  of  Decbd.  *;  Homestead,  K 

EJECTING  PASSENGER-See  Rail.  ••. 

ELECTION— See  Estates  of  Deced.  «;.  Pract.  »<». 

ELECTION  OF  REMEDIES— See  Marshall  v.  Westrope,  at  page  880. 

EQUITY— See  Ins.  •;  Plea  and  Proof,  *;  Pract.  »;  Pract.  Sup. 
Ct.  •. 

1.  MarBhaling  Assets— Ordinarily,  when  one  creditor  who  holds 
a  chattel  mortgage  securing  a  debt  secured  by  other  collateral, 
also  has  a  real  estate  mortgage,  and  another  creditor  who  has 
no  chattel  security  has  been  compelled  to  buy  the  realty 
mortgaged,  and  assumes  the  mortgage,  the  creditors  having 
both  securities  would  be  required  to  exhaust  the  chattels  first. 
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But  when  the  chattel  mortgage  is  held  invalid  as  being  in  fraud 
of  creditors,  the  mortgagee  may  resort  to  the  real  estate,  after 
exhausting  the  collaterals  securing-  the  debt  also  secured  by 
said  chattel  mortgage.— Richards  v.  Schreiber,  422. 

2.  Jurisdiotion— lf6c^me'«  Lien— An  action  for  money  due  for 
building  material,  and  to  foreclose  a  lien  securing  the  same,  is 
properly  brought  in  equity.— Green  Bay  Lumber  Co.  v.  Miller, 
468. 

8.  Same— A  court  of  equity,  having  obtained  jurisdiction  of  an 
action  for  the  purpose  of  foreclosing  a  lien  for  building 
material,  may  render  a  judgment  for  the  amount  due,  though 
the  lien  proves  invalid. — Idem. 

4.  Quietinfir  Title—Laches— Jn  an  action  to  quiet  title  to  land 

which  had  belonged  to  plaintiff's  husband,  and  which  his 
administrator  had  sold  illegally,  it  appeared  that  upon  his 
death  the  description  of  the  land  had  been  turned  over  to  his 
administrator;  that  afterward  plaintiff,  and  others  for  her,  had 
at  various  times  from  1862  to  1893,  written  to  the  administrator 
and  others  for  information  regarding  the  location  of  the  land, 
but  could  learn  nothing;  that  they  had  applied  to  the  general 
land  office  and  to  the  state  land  office  without  success,  and 
finally  had  obtained  the  description  by  writing  to  county  offi- 
cials in  that  part  of  the  state  where  the  land  was  supposed  to 
lie.  Neither  the  widow,  nor  the  children,  who  were  minors, 
knew  of  the  land  until  after  the  death  of  the  husband  and 
father,  and  then  only  as  "330  acres  in  Iowa."  Held,  that  there 
had  not  been  laches  on  the  part  of  the  plaintiff,  estopping  her 
from  maintaining  her  action  to  quiet  title,  though  more  than 
twenty  years  elapsed  before  suit  was  begun— Dice  v.  Brown, 
297. 

5.  Reformation— Where  a  contract  for  the  exchange  of  a  farm  for 

a  stock  of  goods  at  invoice  value,  provided  for  invoice  "at 
wholesale  cost  as  shown  by  cost  marks  on  said  goods,"  the 
owner  of  the  farm  was  not  entitled  to  have  it  reformed  so  as 
require  the  invoice  to  be  at  wholesale  cost  w  ithout  reference  to 
the  marked  price,  where  there  was  a  preponderance  of  evidence 
that  the  parties  intended  that  the  value  of  the  goods  was  to  be 
determined  by  the  cost  marks.— Simpson  v.  Kane  &  Jamison, 
271. 

6.  Contracts  — Frattrf— In  the  course  of  negotiations  for  the  pur- 

chase of  certain  machinery,  which  were  not  then  complete, 
defendant  offered  plaintiff  to  assign  and  guaranty  certain 
accounts  held  by  defendant  for  stallion  service  All  parties 
understood  that  the  persons  against  whom  said»accounts  were 
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held,  were  not  to  pay  them,  unless  the  mares  served  for  them 
proved  with  foal.  Later  on,  defendant  directed  plaintiff  to 
ship  the  machinery,  and  sent  an  assignment  of  accounts, 
together  with  a  paper  made  in  duplicate,  which  provided  that 
plaintiff  should  take  the  accounts  in  full  satisfaction  of  the 
machinery,  and  in  which  defendant  undertook  "that  all  foaU 
not  paid  for,  *  *  *  he  will  pay  such  accounts  remaining 
unpaid."  He  requested  plaintiff  to  sign  the  papers,  to  keep 
one,  and  send  him  the  other,  and  they  did  both,  and  shipped 
the  machinery.  Most  of  the  accounts  were  not  collected, 
because  of  failure  to  get  colts,  and  defendant  refusing  to 
make  good  this  shortage,  an  action  at  law  was  begun,  charging 
that  plaintiff's  signature  had  been  obtained  by  fraud,  and  a 
breach  of  an  implied  warranty  that  said  accounts  were  sub- 
sisting and  enforceable.  In  course  of  the  action  an  equitable 
petition  was  filed,  asking  the  writing  to  be  reformed,  because 
the  word  "foals"  had  been  put  into  the  writing,  in  place  of  the 
word  "accounts,"  either  by  mutual  mistake,  or  mistake  on 
their,  and  fraud  on  part  of  defendant.  The  latter  denied  that 
he  forwarded  the  paper  with  intent  to  induce  plaintiff  to 
believe  that  it  was  in  accord  ^ith  said  first  negotiation.    Held: 

a.  While  all  parties  contemplated,  during  the  first  negotia- 
tion, that  defendant  would  make  good  all  accounts 
not  paid,  without  reference  to  why  they  were  not  paid, 
the  written  contract,  made  later,  cannot  be  reformed 
to  express  said  negotiations,  because  it  never  got  beyond 
negotiation,  and  never  ripened  into  a  mutual  agree- 
ment. 

b.  The  contract  forwarded  for  signature  was  not  a  follow- 
ing up  of  said  negotiations,  but  a  new  proposition,  which 
plaintiff  was  at  liberty  to  accept  or  reject. 

c.  While  a  writing  will  be  reformed  to  express  the  real 
agreement,  where,  by  reason  of  mutual  mistake  of  law, 
fact  or  both,  or  such  mistake  on  part  of  one,  and  fraud  on 
part  of  the  other,  the  actual  agreement  arrived  at  is  so 
written  as  not  to  express  that  agreement,  there  can  be  no 
reformation  here,  because,  First,  the  only  agreement  was 
the  one  signed  by  the  parties,  and  if  that  fails  to  express 
the  intention  of  all  parties,  there  never  was  a  contract 
entered  into,  and,  hence,  nothing  to  reform  or  reform  to. 
Second,  the  proof  does  not  establish  any  fraud  to  have 
been  committed  by  defendant.  Third,  it  is  not  a  case  of 
mutual  agreement  that  defendant  should  stand  good  for 
all  accounts,  and  in  writing  it  out,  using  "foals"  in  place 
of  "accounts,"  owing  to  a  mistaken  belief  that  one  was 
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as  broad  as  the  other,— in  which  case  equity  would  relieve, 
—but  at  best  a  case  in  which  it  was  agreed  that  defend- 
ant should  make  good  all  unpaid  accounts  when  foals 
were  gotten,  because  the  parties  mistakenly  believed  that 
the  true  construction  of   such  an  agreement  as  they 
desired  to  and  did  make,  would  make  defendant  respon- 
sible for  unpaid  accounts,  whether  foals  were  gotten  or 
not.    Fourth,  equity  will  relieve  where  mistake  induces 
the  use  of  words  which  do  not  state  the  real  agreement, 
but  it  cannot  interfere  because  one  misunderstood  the 
legal  effect  of  a  contract  which  he  knew  he  was  making, 
and  as  to  which  effect  both  parties  had  equal  means  of 
knowledge, 
d.    Aside  from  the  fact  that  no  fraud  appears,  plaintiff  can 
have  no  relief,  because  of  his  own  negligence,  in  a  case 
where  he  signs  a  writing  sent  him  for  signature,  having 
the  same  means  of  ascertaining  its  legal  effect  that  the 
sender  has. 
7.     Speoiflo  Performance— /?€forrn/i«ion— Plaintiff  knew  that  his 
debtor  owed  a  bank  about  two  thousand  dollars,  and  that  the 
bank  held  a  land  contract  as  collateral.    He  entered  into  an 
agreement  with  it  that  this  land  contract  should  be  assigned 
to  him  upon  the  payment  of  what  was  due  the  bank  from 
plaintiff's  debtor.    U'his  was  made  with  an  officer  who  was  act- 
ing as  cashier,  temporarily,  and  who  had  little  personal  knowl- 
edge of  the  details  of  its  affairs.    In  making  the  computation, 
this  officer,  by  overlooking  one  note,  found  the  sum  due  to  be 
about  fourteen  hundred  dollars.    This  mistake  did  not,  in  any 
way,  change  plaintiff's  position  or  lose  him   any  remedies 
against  his  debtor,  which  should  and  could  have  been  used. 
Held,  the  contract  should  have  been  reformed  to  include  the 
omitted  note,  and  that  no  specific  performance  of  the  agree- 
ment to  assign  the  land  contract  should  be  decreed,  except 
upon  payment  of  all  due  the  bank,  including  the  omitted  note. 
—Parker  v.  Schaller  Savings  Bank,  246. 
ERROR  WITHOUT  PREJUDICE— See  Harmless  Error. 

ESTATES  OF  DECEDENTS-See  Pract.  Sup.  Ct.  ». 

!•  Aliens — Constrffclion  of  StaltUes—UndeT  Acts  Twenty-second 
General  Assembly,  chapter  85,  section  1,  prohibiting  non-resi- 
dent aliens  from  acquiring  title  to,  or  taking,  or  holding  lands 
in  this  state  by  devise,  descent,  purchase,  or  otherwise,  only  as 
thereinafter  provided,  and  section  2,  providing  that  a  non-resi- 
dent alien  may  acquire  and  hold  real  estate  if,  within  five 
years  from  the  date  of  pprchase,  the  same  is  placed  in  the 
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actual  possession  of  a  relative  of  such  purchaser,  related  within 
the  third  degree,  non-resident  aliens  can  acquire  and  hold  lands 
by  purchase  only,  and  not  by  descent.— Burrow  v.  Burrow,  400. 

«.  Oonstruotion  of  ^WUIb— Legacies— Testator,  after  making  cer- 
tain legacies,  to  be  paid  from  the  proceeds  of  the  realty,  gave 
other  legacies,  to  be  paid  from  the  avails  of  personalty,  and 
subsequently  gave  the  proceeds  of  the  residuary  estate,  real 
and  personal,  to  be  divided  among  certain  persons.  Eeld,  that 
in  case  the  personal  estate  was  insufficient  for  the  payment  of 
the  legacies  directed  to  be  paid  therefrom,  such  legacies,  after 
payment  of  the  legacies  directed  to  be  paid  from  the  proceeds 
of  the  realty,  should  also  be  paid  from  the  balance  of  such 
realty  proceeds.— /»  re  Will  of  Newcomb,  175. 

^.  Same— Clause  14  in  a  will,  divided  all  the  realty  between  four 
persons,  and  a  later  clause  ordered  that  both  personal  and 
real  property  should  be  divided  as  clause  14  directed,  a 
codicil  referred  to  clause  14,  and  ordered  that  the  real  prop- 
erty should  be  divided  between  five  persons,  naming  the 
fifth.  Eeld,  this  fifth  person  takes  a  fifth  share  in  the  residue 
of  the  realty,  and  no  share  of  the  personal  property.— /dew. 

4*  Same- Under  a  clause  in  a  v^ill  reciting,  "When  my  youngest 
child  arrives  at  full  age,  I  desire  that  the  real  estate  be 
equally  divided  between  my  children,  their  heirs,  or  survivors 
of  them,"  said  children  took  no  vested  interest  in  the  land 
until  the  youngest  child  attained  majority,  and  therefore  a 
devise  of  her  interest  therein  by  one  who  died  before  that 
time,  passed  no  title  thereto.— McClain  v.  Capper,  145. 

^.  Dower— A  will  devising  and  bequeathing  to  testator's  wife  all 
the  remainder  of  his  estate  after  the  payment  of  his  lawful 
debts,  to  have  and  possess  the  same  during  her  natural  life, 
with  power  to  use  and  dispose  of  so  much  of  the  personal  estate 
as  she  may  deem  proper,  or  as  may  be  necessary  for  her  sup- 
port, with  remainder  over  to  testator's  children  after  her  death, 
—does  not  show  an  intention  on  part  of  the  testator  that  such 
provision  should  be  in  lieu  of  dow  er.— W^atson' v.  Watson,  132. 

^.  Distributive  Share- election— The  election  by  a  widow  to 
take  her  distributive  share  in  the  real  estate  of  her  deceased 
husband,  in  lieu  of  retaining  the  homestead  for  life,  is  estab- 
lished by  evidence  that  on  her  re-marriage  within  a  few  years 
of  his  death,  she  deeded  to  her  second  husband  one-third  of  the 
land,  notwithstanding  the  fact  that  before  such  second  mar- 
riage, and  after  it,  she  continued,  with  her  children,  to  occupy 
the  premises  as  a  homestead,  said  occupancy  being  less  than 
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the  ten  years  allowed  by  statute  in  which  to  make  election  — 
Stephens  v.  Hay,  87. 

?•  Interest— On  Note  of  Legatee—  Where  the  rights  of  creditors 
are  not  involved,  a  note  payable  to  testator  with  interest^ 
which  provides  that  instead  of  the  maker's  paying  the  same 
in  the  testator's  lifetime,  the  amount  of  the  note  may  be 
deducted  from  the  share  of  testator's  estate  to  be  left  the 
maker,  the  interest  on  the  note  ceases  to  run  on  the  death  of 
testator  — /n  re  Will  of  Newcomb,  175. 

ESTOPPEr.*— See  Equity,  *;  Fraud,  Conv.  •;  Pract.  Sup.  Ct.  «^; 
Prin.  and  Agent,  *. 

Second  Purohase— A  purchaser  of  goods  is  not  estopped  to 
claim  damages  for  failure  to  furnish  the  goods  as  agreed,  by 
simply  giving  a  subsequent  order  for  other  goods  of  like  char- 
acter.—Blumenthal  &  Erdman  v.  Stable,  722. 

EVIDENCE—  See  Crim.  Law,  \  «  ", »,  ~  «  »  «,  ", «  ••;  Deceit, 
>;  Deeds.  «,  *;  Estates  of  Decd.  •;  Fraud.  Conv  ';  Insur, 
%  ', ", "» ", ";  iNTox.  Liquors,  »;  Plea  and  Proof,  \  •;  Pract. 
*•;  Railroads,*'. 

1.  Admissibility  and  "Weigrht— Material  evidence  given  on  direct 

examination  that  a  given  drawer  was  kept  locked  from  the 
death  of  the  witness'  father  until  the  examination  of  papers 
taken  from  such  drawer,  should  not  be  stricken  out  because  the 
witness  testifies  on  cross-examination  that  he  never  inspected 
the  drawer  to  ascertain  if  it  was  locked,  and  did  not  know  who 
had  the  key,  and  that  he  was  not  at  the  house  part  of  the  time 
between  his  father's  death  and  such  examination  While  this 
cross-examination  goes  to  the  weight  it  does  not  affect  the 
admissibility  of  the  record  in  chief.— Erusha  v.  Tomash,  510. 

2.  Court  and  Jury— On  the  issue  of  whether  there  was  a  settle- 

ment between  the  parties,  an  exhibit  bearing  figures  which 
plaintiff  testifies  were  made  by  defendant  at  the  time  of  set- 
tlement, and  which  indicated  the  amount  of  defendant's 
indebtedness,  was  admissible,  though  denied  by  defendant; 
the  weight  of  the  evidence  being  for  the  jury.— Xagle  v. 
Fulmer.  585. 

B.  /?ooA;— Where  it  appears  that  a  time-book,  sought  to  be  intro- 

duced in  evidence,  has  been  kept  by  different  parties,  and 
its  condition,  and  the  method  pursued  in  making  the 
entries,  have  been  explained  by  those  who  kept  it.  it  is 
admissible,  though  it  appears  that  there  may  have  been 
some  alterations  in  it;  and  it  is  for  the  jury  to  consider  the 
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explanations,  and  the  weight  to  be  given  the  evidence.— 
Gutherless  &  Co.  v.  Ripley,  290. 

4.  Admission  of  Evidence— Error  in  permitting  a  party  to  an 

action  against  an  administrator  to  testify  that  she  made  an 
indorsement  on  a  note  from  her  and  her  husband  to  the  intes- 
tate, is  harmless  where  there  is  competent  and  uncontra- 
dicted evidence  that  the  amount  of  the  indorsement  was 
paid  to  the  intestate.— Erusha  v.  Tomash,  510. 

5.  Same— Admission  of  evidence  as  to  the  number  of  members 

of  the  family  of  plaintiff  in  an  action  for  slander,  the 
number  living  at  home,  and  whether  they  were  girls  or 
boys,  and  that  he  was  the  head  of  the  family,  if  error,  is  not 
prejudicial.— Moeller  v.  Karhoff,  726. 

6.  Sa  me— Possible  error  in  the  introduction  of  evidence  is  with- 

out prejudice  where  another  witness  has  testified  to  the 
same  facts,  without  objection.— Nagle  v.  Fulmer,  586. 

7.  Same— Where  a  fact  is  clearly  established  by  other  evidence, 

particular  evidence  of  it,  erroneously  admitted,  is  without 
prejudice.— Darnall  v.  Bennett,  410. 

8.  Competenoy  of  "Witness— A  w  itness  called' to  testify  as  to  the 

meaning,  as  understood  by  the  trade,  of  the  certain  words,  "on 
memorandum."  attached  to  an  invoice,  who  testified  that  he 
does  not  know  the  meanins:  of  such  words,  should  not  be  per- 
mitted to  give  his  understanding  of  them.— Shakman  &  Co.  v. 
Potter,  61. 

9.  Same— A  farmer,  vi  ho  has  been  accustomed  to  raising,  hand- 

ling, buying  and  selling  horses,  in  the  part  of  the  state  where 
the  action  arose,  is  competent  to  testify  as  to  the  value  of  a 
pacing  horse,  for  the  possession  of  which  he  brings  suit, 
although  he  resides  one  hundred  miles  distant  from  the  place 
of  trial,  and  does  not  show  that  he  knows  the  value  of  horses 
within  the  county.  The  value  of  such  horses  is  not  so  likely 
to  depend  on  local  demand.— Leek  v.  Chesley,  593. 

10.  Conclusions  of  Witnesses— When  the  ability  of  a  party  to 

speak  English  is  in  issue,  a  witness  may  say  "she  spoke  in  bro- 
ken English  so  that  she  could  be  understood."  He  may  be 
asked,  "When  you  would  talk  with  her  in  English,  did  she 
appear  to  understand  what  you  said?"  and  "When  you  would 
talk  to  her  in  English,  would  you  have  to  repeat  it  over  and 
over,  or  would  she  respond  without?  Would  her  answers  be 
responsive  when  you  put  a  question  to  her?"— Kuen  v.  Upmier, 
393. 

11.  Eaminffs  of  Decedent— Evidence  of  the  amounts  of  money 

sent  by  a  railway  employe,  who  had  been  killed  through  the 

Small  figures  refer  toi     bdlvisions  of  Index.    The  others  to  page  of  report. 


780  Index. 

Rtid.    Continued 

negligence  of  the  company,  to  his  relatives,  and  of  the  amounts 
invested  by  him  in  life  insurance,  is  competent,  in  an  action  to 
recover  for  such  negligent  killing,  as  tending  to  show  dece- 
dent's earning  capacity  and  habits  of  frugality.— Spaulding  v. 
Railway  Co  205 

12.  Exhibit  to  Petition— Competency— A  schedule  of  goods 
alleged  to  have  been  converted,  attached  as  an  exhibit  to  plaint- 
iflTs  petition,  and  sworn  to  to  be  substantially  correct,  and  to 
have  been  made  by  a  competent  person,  is  admissible  in  an 
action  for  conversion  of  the  goods  described  therein,  for  the 
purpose  of  showing  their  character.— Casey  v.  Ballou  Banking 
Co.  107. 

18.  Same— The  original  mortgages  and  its  renewals  are  admissible 
in  an  action  for  conversion  against  the  mortgagee  named 
therein,  as  a  part  of  the  res  gestce,  and  for  the  purpose  of 
showing  the  whole  transaction  between  the  parties  thereto.— 
Idem. 

14.  Foreign  Ijanipiaffe-On  an  issue  tried  by  the  court  as  to 

whether  certain  indorsements  in  the  Bohemian  language  on  a 
note  were  there  before  the  payee's  death,  it  was  competent  for 
a  witness  who  was  familiar  with  that  language  to  read  and 
interpret  the  indorsements. —Erusha  v.  Tomash,  510. 

15.  Harmless  Error— Exclusion  of  Evidence— Error,  if  any,  in 

excluding  evidence  as  to  the  diflPerence  in  value  of  plaintiff's 
land  before  and  after  the  obstruction  by  defendant  of  an 
alleged  highway  over  the  latter's  land,  is  not  prejudicial  to 
plaintilT,  where  it  is  found  that  there  was  no  highway  as 
claimed.— (}ray  v.  Haas,  502. 

16.  Immateriality— In  an  action   to   replevin   mortgaged  goods 

taken  on  execution  against  the  mortgagor,  the  source  from 
which  the  latter  obtained  them,  originally,  is  immaterial— Dar- 
nell V.  Bennett,  410. 

17.  Impeachment— A  witness  who  testifies  positively  that  he  did 

not  make  a  given  statement,  may  be  impeached  by  showing  that 
he  has  made  such  statements,  although  he  first  testified  that  he 
had  no  recollection  of  making  such  statements.— Moeller  v. 
Karhoff,  726. 

18.  CoLLATEKAL  MATTER  -In  an  action  on  ^  life  insurance  policy, 

defendant  asserted  suicide,  while  plaintiff  claimed  that 
Insured  was  murdered  by  her  husband.  It  is  admitted  that 
slie  died  from  poison.  The  husband  gave  testimony  tending 
to  establish  suicide.  Upon  cross-examination  he  denied  tell- 
ing his  wife,  shortly  before  she  died,  that  she  would  "run 
against  a  stump,  yet,"  and  denied  that  some  time  after  her 
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death  he  asked  a  physician  who  made  a  post  mortem  exami- 
nation of  the  body,  if  a  few  hundred  dollars  would  stop  the 
chemist's  report.  Evidence  to  show  that  these  denials  were 
false  should  not  have  been  admitted,  because  it  is  not  per- 
missible to  draw  out  immaterial  and  collateral  matter  and 
then  to  impeach  the  witness  by  contradicting  such  testimony 
so  elicited.— Laird  v.  Life  Assurance  Society,  405. 

Id,  Credibility— A  party  is  not  entitled  in  every  case  to  have  a 
charge  on  the  effect  of  willful  false  testimony,  and  where 
the  jury  have  been  instructed  that  their  verdict  should  be 
determined  by  the  evidence  which  would  best  satisfy  them 
of  the  truth  of  the  claims  made  by  the  respective  parties,  and 
in  regard  to  the  effect  of  the  testimony  of  a  witness  who  had 
made  statements  out  of  court,  contrary  to  those  made  on  the^ 
trial,  it  is  not  error  to  refuse  to  charge  further  in  regard  to 
the  credibility  of  the  witnesses.— Gutherless  &  Co.  v.  Ripley, 
290. 

20.  Same— The  fraudulent  acts  of  one  co-partner  in  altering^ 

entries  in  partnership  books,  introduced  in  evidence,  do 
not  affect  the  credibility,  as  witnesses,  of  the  others  wha 
were  guilty  of  no  intentional  wrong.— Jdcm. 

21.  Refreshing  Memory— It  was  not  error  to  allow  plaintiff  to 

refresh  the  memory  of  a  witness,  who  was  an  employe  of  the 
•  defendant,  by  reading  a  transcript  of  his  evidence  given  on  a 
former  trial  of  the  cause;  the  witness  being  to  some  extent 
hostile  to  plaintiff.— Spaulding  v.  Railway  Co.  ^05. 

22.  Land  Title  — In  an  action  for  refusal  to  accept  land  which 

plaintiff  agreed  to  convey  to  defendant  in  exchange  for  other 
property,  plaintiff,  to  prove  his  title,  offered  an  abstract,  which 
the  abstractor  testified  was  correct.  Attached  to  the  abstract 
was  the  certificate  of  another  abstractor,  reciting  that  the  title 
remained  unchanged  from  the  date  of  the  abstract.  Held, 
while  the  certificate  is  not  admissible  to  show  title,  yet,  as  it 
was  part  of  the  abstract  which  plaintiff  furnished  defendant  at 
the  time  the  contract  was  consummated,  and  as  plaintifiTs  evi- 
dence of  title  was  suflacient,  independent  of  the  certificate,  it 
was  not  error  to  refuse  to  strike  it  out.— Warren  v.  Chandler. 
237. 

28.  Liquor  Injunction- Violation -In  contempt  proceedings  for 
violation  of  an  injunction  against  the  sale  of  liquors,  an 
affidavit  showed  that  on  Sunday,  defendant  was  in  his  saloon, 
and  passed  beer  out  of  a  broken  window,  to  men  who  drank  it; 
that  affiant  went  to  such  window,  and  saw  defendant  secreting 
himself;  that  when  seen,  he  went  into  the  front  part  of  the 

Small  figures  refer  to  subdivisions  of  lodes.    The  others  to  page  of  report. 


782  Index. 

KviD.    CoDtiDued 

saloon;  and  that  affiant  went  to  the  front  end  of  the  saloon, 
and,  looking  in,  saw  defendant  was  the  only  person  there. 
Htldf  that  the  evidence  showed  a  violation  of  the  injunction, 
,  though  the  act  was  done  by  one  running  a  saloon  under  the 
'•Mulct  Law."  —  for  Acts  Twenty-fifth  General  Assembly, 
chapter  69,  provides  that  the  place  for  sales  **shall  not  be  open 
at  all,  nor  shall  sales  be  made  on  Sunday."— Cotant  v.  Hobson, 
818. 

^4.  Partnership  Aoooxmting— Burden  of  Proo/"— Plaintiff,  in  an 
action  for  a  partnership  accounting,  has  the  burden  of  proving 
the  existence  of  the  partnership,  where  it  is  denied  by  the 
defendant.— McBride  v.  Ricketts,  589 

^5.  Payment— In  a  suit  in  equity  to  recover  an  amount  alleged  to 
be  due  on  a  note,  and  to  foreclose  a  mortgage  on  land  given  to 
secure  it,  defendants  claimed  payment,  and  they  and  their 
daughter  testified  that,  when  defendant  sold  plaintiff  a  horse, 
on  which  was  a  mortgage  to  secure  past-due  notes  given  by 
one  of  defendants  and  his  son  to  plaintiff,  he  agreed  to  apply 
the  purchase  price  on  the  note  in  suit.  Plaintiff  testified  that 
there  was  no  such  agreement,  but  that  the  notes  secured  on  the 
horse  were  to  be  satisfied  first.  A  person  who  was  present  at 
the  sale,  and  was  to  buy  the  horse  of  plaintiff,  understood  the 
mortgage  thereon  was  satisfied  by  defendant's  sale  thereof  to 
plaintiff.  Another  person  testified  that  defendants  told  him 
they  wished  to  sell  the  horse  to  pay  the  mortgage  thereon. 
Heidi  that  the  burden  being  on  defendants  to  prove  the  note 
was  paid,  and  their  testimony  being  unreasonable,  decree  for 
them  would  be  reversed,  as  against  the  preponderance  of  evi- 
dence.—Bucknell  V.  Marcy,  135 

26,  Negotiable  Paper— Where  a  profit  was  made  in  a  joint  enter- 

prise of  the  maker  and  payee  of  a  note,  it  may  be  shown  against 
an  indorser  after  maturity,  without  a  showing  that  a  settle- 
ment of  the  joint  venture  was  had,  that  the  note  was  paid  by 
an  application  of  the  maker's  share  of  said  joint  profits. — Ault- 
man  &  Co.  v.  Teeple,  186. 

27.  Personal  Transcustions  with  Decedent— In  an  action  against 

an  administrator  to  recover  back  money  alleged  to  have  been 
overpaid  the  administrator,  on  a  note  made  to  his  decedent  by 
a  husband  and  wife,  the  wife  may  testify  that  she  was  present 
when  her  husband  paid  his  money  to  decedent,  and  that 
decedent  then  directed  him  to  indorse  the  payment.  The  probi- 
tion  of  Code,  3639,  applies  to  transactions,  only,  in  which  the 
witness  lakes  part. — Erusha  v.  Tomash.  510. 
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dS.  re-direot  Examination— A  commendatory  letter  from  an  offi- 
cer of  a  railway  company  to  a  discharged  employe,  whose  cred- 
ibility as  a  witness  for  the  plaintiff,  in  an  action  against  the 
company,  was  sought  to  be  affected  by  such  discharge,  is  admis- 
sible in  evidence,  where  it  tends  to  explain  fully  the  cause  of 
the  discharge.-  Spaulding  v.  Railway  Co.  205. 

29.  Remoteness—Evidence  that  a  month  after  insured's  death  a 
small  quantity  of  poison  of  the  same  kind  as  that  which  caused 
insured's  death  was  found  on  the  husband's  person  is  not 
admissible  as  res  ^e^^cp. -Laird  v.  Life  Assurance  Society,  495. 

80.  Damages— Prospectivk— In  an  action  for  personal  injuries 
which  prevented  plaintiff  from  performing  her  work  as  a  ste- 
nographer, it  was  proper  to  show,  as  bearing  on  the  ques- 
tion of  damages,  that  under  her  contract  of  employment 
she  was  to  receive  an  increase  of  salary  in  a  short  time, 
if  her  work  proved  satisfactory.— Bryant  v.  Railway  &  Bridge 
Co.  483. 

SI.  Jury  Qaes^'on— Evidence  that  plaintiff  has  been  growing 

worse  instead  of  better  since  the  injury  sued  for,  and  that 
the  effect  of  it  might  continue  indefinitely,  warrants  telling 
the  jury  that  in  assessing  the  damages  to  which  she  may 
be  entitled,  they  may  consider  the  probable  duration  of  the 
injury.— McFarland  v.  City  of  Muscatine,  199. 

Ii2.  Same— Where  one  of  plaintiff's  witnesses  was  an  employe  of 
the  defendant,  it  was  not  error  to  allow  plaintiff,  on  re-direct 
examination,  to  question  the  witness  regarding  certain  con- 
versations he  had  had  with  defendant's  attorneys  at  the  for- 
mer trial,  and  the  information  he  had  given  them  respecting 
his  knowledge  of  the  case.— Spaulding  v.  Railway  Co.  205. 

88.  Rule  Invoked  by  Oomplaining  Party— Evidence  that  it  is  no 
more  dangerous  to  uncouple  moving  than  stationary  cars,  is 
competent,  in  an  action  against  a  railway  company  for  the 
death  of  a  brakeman,  injured  while  coupling  cars  while  in 
motion,  in  rebuttal  of  evidence,  received  by  the  court  over 
plaintiff's  objection,  that  the  uncoupling  of  moving  cars  is  more 
dangerous  —Idem, 

84.  School  Distriot  Bonds— Burden  of  Proof— Innocent  Pitb- 
cnASJS.B,—ConsiUutionnl  Zaw?— Bonds  delivered  to  pay  judg- 
ments against  the  district  cannot  be  defeated  in  the  hands  of 
good  faith  purchasers  for  value,  without  notice,  by  showing 
that  the  judgments  were  rendered  upon  warrants  issued  in 
excess  of  the  constitutional  debt  limit.  Nevertheless,  in  an 
action  brought  to  cancel  such  bonds,  in  which  defendant  asks 
affirmative  relief  upon  them,  in  which  action  it  appears,  that 
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the  bonds  do  not  purport  to  have  been  issued  to  pay  specific 
judgments,  that  the  judgment  on  which  it  claimed  one  of  the 
bonds  was  applied  had  been  twice  bonded  before,  and  that 
more  bonds  were  issued  than  was  necessary  to  pay  the  judg- 
ment asserted.  Held,  the  burden  vi  as  on  the  defendant  to  show, 
that  his  bonds  were  actually  applied  to  pay  the  specific  judg- 
ments, and  if  part  of  his  bonds  only,  was  legal,  to  show  what 
part  of  their  proceeds  was  applied  to  the  payment  of  an  unpaid 
judgment.— District  of  Rock  Rapids  v.  Society,  581. 

85.  Settlement— Burden  of  Proof— Where  a  settlement  is  had 

after  the  happening  of  a  matter  in  dispute,  it  will  be  pre- 
sumed to  have  been  included  in  the  settlement,  and  whosoever 
claims  it  was  not  included,  has  the  burden  to  show  that  such 
item  was  not  included,  by  reason  of  mistake  or  oversight- 
Tank  V.  Rohweder,  154. 

86.  Striklnsr  Out— Testimony  Elicited  by  a  Party— A  party 

cannot  complain  of  evidence  elicited  by  him,  especially  when 
the  answer  is  not  specifically  objected  to,  and  when  the  motion 
to  strike  out  assigns  no  reason.— Kagle  v.  Fulmer,  585. 

87.  Same  —Where,  upon  a  question  being  asked,  which  does  not  call 

for  a  communication  between  husband  and  wife,  opposing 
counsel  is  permitted  to  inquire  whether  the  witness  is  comi)e- 
tent  to  testify,  and  in  questioning  for  that  purpose,  draws  out 
an  answer  to  the  original  question,  which  shows  that  there 
was  such  communication,  the  answer  will  not  be  stricken  out 
on  his  motion.— Darnall  v.  Bennett,  410. 

88.  Transcript— Testimony  of  witnesses  given  on  a  former  trial,  is 

admissible  on  a  second  trial  of  the  same  action,  where  it  is 
shown  that  a  subpoena  has  been  issued  for  such  witnesses, 
and  placed  in  the  hands  of  an  officer  for  service,  and  that  he 
made  diligent  effort  to  find  them  within  the  county,  but  was 
unable  to  do  so.— Spaulding  v.  Railway  Co.  205. 

89.  Usagre— Court  and  Jury— In  Iowa  a  usage  is  not  negatived, 

as  matter  of  law,  because  the  evidence  as  to  its  existence  is  in 
conflict.— Milroy  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  188. 

40.  SaTne— Such  conflict   should   go   to  the  jury,  under  proper 

instructions,  as  to  how  far  such  usage,  if  the  jury  finds  it 
established  should  control  the  contract.— Jiiem. 

41.  Same  -While  the  express  terms  of  a  contract  cannot  be  varied 

by  usage,  and  while  usage  which  is  contrary  to  law  is  inef- 
fectual, it  is  permissible  to  show  that,  by  usage,  a  contract 
providing  for  the  free  return  of  a  stock  shipper,  which  names 
no  route,  allows  him  to  travel  over  either  of  the  several 
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routes,  operated  by  the  carrier  who  issued  the  contract. 
Ideni. 

42.  Sam€—\t  there  is  a  usage  permitting  him  to  return  over  either 
route,  and  it  is  knov^n  to  the  shipper  when  the  contract  is 
made,  it  w  ill  be  presumed  to  be  a  part  thereof.— /dem. 

48.  "Waiver  of  Rule— Where  it  is  claimed  that  a  rule  is  m  aived  on 
the  M  hole  system,  it  may  be  shown  that  its  violation  ^^  as  acqui- 
esced in,  at  a  point  on  the  road  embraced  in  decedent's  run, 
other  than  where  he  was  injured  while  disobeying  such  rule.— 
fc'paulding  v.  Kailway  Co.  205. 

EXECUTION-See  Pract.  Sup.  Ct.  '». 
FAMILIES-  See  Contracts,  *. 

FAMILY  NECESS.\RIKS. 

1.  Oommon  Law— A  husband  is  not  liable  at  common  law  for 

groceries  sold  on  credit  of  his  w  ife,  after  she  has  compelled 
him  to  leave  her  home,  especially  where  they  were  used  for  the 
support  of  herself  and  of  her  children  by  a  former  husband  — 
Menefee  v.  Chesley,  55. 

2.  Undkr  Statute— 1'he  children  of  a  wife  by  a  former  husband, 

are  not  a  part  of  the  family  of  a  second  husband  from  whom 
she  has  separated,  so  as  to  render  him  liable  for  their  support, 
under  lo  a  Code,  making  the  expenses  of  the  family  charge- 
able on  the  property  of  either  husband  or  wife.— /dew. 

FEDERAL  LAWS-SeeCRiM  Law,"". 
FIRKS— See  Constr.  of  Stat.  ». 
KORECLOSLRE  SALE- See  Pract.  ». 
FOREIGN  LANGUAGES    See  Evid  »,  ". 
FORFEITURE    See  Ins  ';  Mkch.  Likn, ';  Pkact.  ". 
FORGKRY-See  (^rim.  Law,  «,  \  *, «, ', »,  •, »»,  ",  ",  ". 
FORMER  ADJIJD  CATION    See  Pract.  «». 
FORMER  JKOPAKDY— See  Crim.  Law,  «. 
FRAUD- See  Deceit,  »;  Insur.  «. 
FRAUDULENT  BANKING-Crim.  Law,". 

FRAUDIILKXT  CONVKYANCE. 

1.  Evidence— A  transfer  by  an  insolvent  debtor  to  his  brother,  a 
few  days  before  making  a  general  assignment,  will  not  be 
declared  fraudulent  as  against  creditors,  where  it  appears  that 
it  was  made  pursuant  to  a  prior  promise  to  indemnify  such 
brother  against  liability  as  a  surety,  and  where  there  was  no 
evidence  that,  at  the  time  for  the  transfer,  the  debtor  intended 
to  assign.— McCandless  v.  Hazen,  82  L 
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2.  Conditional  Sale  -Recording  acts—  A  sale  of  chattels, 

made  on  condition  that  they  should  remain  the  property  of 
vendor  until  paid  for,  is  a  conditional  sale  within  Code,  sec- 
tion 1922,  and  the  rights  of  the  vendor  are  subordinate  to 
those  of  one  who  takes  a  mortgage  upon  the  goods  from  one 
in  actual  possession  of  them,  without  notice  of  said  terms  of 
sale.— Richards  v.  Schreiber,  422 

3.  Snme—VfhWe  the  facts  that  such  mortgage  was  taken  with 

the  knowledge  that  the  giver  was  financially  embarrassed, 
that  it  largely  exceeded  the  amount  of  the  liabilities,  and 
that  it  covered  all  of  the  debtor's  property  subject  to  exe- 
cution, are  not  conclusive  e\  idences  of  fraud,  they  should 
be  considered  in  determining  the  question  whether  the 
mortgage  was  taken  with  intent  to  hinder  and  delay  other 
creditors,  -/f /em. 

4.  Trust   Fvsv—Peblor  and   (hedilor—E,  engaged  in    selling 

goods,  received  goods  from  I),  under  a  contract  by  ^  hich  E 
was  to  be  agent  for  D,  and  the  goods  and  proceeds  of  sales 
were  to  remain  the  property  of  D,  and  to  be  treated  as  a 
speoial  deposit  for  I)  until  Anally  settled  for;  there  being 
provisions  for  remittances  of  proceeds  of  sale  immediately  on 
receipt  thereof,  //e/r/,  that  E,  having  to  the  knowledge  of 
D,  w  ithout  objection,  retained  and  used  the  moneys  recei\ed 
from  such  sales,  and  treated  the  money  received  therefrom, 
together  with  that  received  from  other  sources,  as  a  common 
fund,  D  could  not  claim  it,  as  against  other  creditors  of  E,  as 
a  trust  fund,  but  had  the  rights,  of  a  general  creditor,  only. 
— [deni. 

5.  Trust  R  elation    I  n  an  action  to  set  aside  a  deed  by  a  husband 

to  a  w  if e  as  in  fraud  of  creditors,  the  w  ife  claimed  that  the 
land  had  been  originally  paid  for  ii^ith  her  money,  and  that 
the  title  had  been  taken  in  the  husband,  and  that  a  trust 
relation  arose,  creating  in  her  an  equitable  interest  in  the 
land.  It  was  shown  that,  prior  to  the  purchase  of  the  land 
in  suit,  land  belonging  to  the  ^ife  had  been  turned  into 
money,  but  sucli  money  v  as  not  directly  traced  as  the  pur- 
chase price  of  the  land  in  suit;  and  it  also  appeared  that, 
])rior  to  such  purchase,  the  husband  had  received  money  from 
the  sale  of  his  separate  lands,had  purchased  drafts  there  with, 
and  had  cashed  the  drafts  on  the  day  that  the  land  in  suit 
was  purchased.  IMd,  that  the  evidence  was  insufficient  to 
show  an  equitable  interest  in  the  w  ife.— Iseminger  v.  Cris- 
well,  382. 
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6.  Estoppel  Against  Ur editor s^Vf  here  the  wife  allows  the  hus- 

band to  take  title  to  land  purchased  with  her  money,  and 
to  contract  debts  on  the  strength  of  the  title,  without 
openly  claiming  the  same  or  notifying  his  creditors  that 
she  claims  an  equitable  interest  therein,  she  is  estopped  to 
claim  such  an  interest  as  against  creditors  of  the  husband 
who  dealt  with  him  on  the  strength  of  his  apparent  title 
to  the  land.— /(ient. 

7.  Husband  and  Wife— A  husband  sold  some  land  of  his  in  which 

there  was  no  homestead  right,  on  contract.  His  wife  signed 
the  contract.  A  contract  was  also  made  on  part  of  a  third  per- 
son to  sell  the  wife  a  piece  of  land,  and  she  orally  agreed  with 
her  husband,  and  not  with  the  purchaser  of  the  land^  that  when 
the  sale  of  the  husband^s  land  was  consummated,  its  proceeds 
should  pay  for  that  bought  by  the  wife.  All  the  time  the  hus- 
band was  solvent.  But  at  the  time  when  conveyance  was  made 
to  the  wife  he  had  become  insolvent.  Held,  the  deed  to  the 
wife  is  fraudulent  as  to  the  creditors  of  the  husband,  who 
became  such  after  the  real  estate  contracts  were  made,  and 
before  they  were  consummated  by  delivery  of  ieeds.— Baxter, 
Reed  &  Co.  v.  Uecht,  581. 
S.  Debtor  and  Creditor— W there  a  husband  takes  title  in  him- 
self to  land,  bought  with  the  wife's  money,  but  gives  hbr  no 
note  for  the  amount  so  used,  and  makes  no  promise  to  repay 
the  same,  the  relation  of  creditor  and  debtor  does  not  arise,  so 
as  to  validate  a  subsequent  deed  of  the  land  by  the  husband  to 
the  wife.— Iseminger  v.  Creswell,  882. 
9.  Partioipation  by  Creditor— A  mortgage  given  by  a  debtor,  to 
hinder  and  delay  his  creditors,  to  the  knowledge  of  the  mort- 
gagee, and  taken  in  part  to  aid  in  carrying  into  effect  that 
purpose,  is  fi*audulent  as  to  creditors.— Richards  v.  Schreiber, 
422. 

FRAUD    AND    MISTAKE-See    Arbitration,    »;  Const.  Law,  *; 
Nkgot.  Inst,  K 

ij'UTURE  DAMAGES-See  EviD.,  »,»»;  Plea  and  Proof,  «;  Pract.  ". 

GARNISHMENT— See  Judgmbnts,  ^  Mortgages,  »,  •. 

GENERAL  ASSIGNMENT. 

]•    CoUatercd  Attock^An  assignment,  regular  on  its  face,  cannot 
be  collaterally  attacked.— McCandless  v.  Hazen,  821. 

2.  Oonstrued— An  assignment  declared  by  its  terms  to  be  pro 
rata,  does  not  defeat  the  right  of  any  creditor  having  a  prior- 
ity, to  assert  it;  since  the  words  **pro  rata**  apply,  only,  to  all 
having  equal  rights  to  all  or  any  part  of  the  assets. — In  re 
Assignment  of  Carter  &  Moody.  261. 
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S«  Distribution— U Oder  Code,  section  2122,  making  it  the  duty  of 
the  court  to  "order  the  sisignee  to  make  fair  and  equal  divi- 
dend amonf<  the  creditors,  of  the  assets  in  his  hands,  in  pro- 
portion to  their  claims,"  the  distribution  should  be  made  in 
accordance  with  the  legal  rights  of  the  creditors;  and  the  fact 
that  one  does  not  petition  specially  for  a  separate  dividend 
from  the  estates  of  a  firm  and  its  members,  to  which  he  is 
entitled,  or  files  his  claim  against  the  partnership,  only,  where 
all  are  covered  by  tho  same  assignment,  does  not  relieve  the 
court  of  the  duty  of  ordering  such  dividends  paid  him  as  hia 
proof  entitles  him  to  receive.— /cfcm. 

4.  Insolvenoy  Defined— One  who  is  unable  to  meet  his  just  obli- 

gations in  due  course  of  trade,  and  who  is  unable  to  proceed  in 
business  without  making  some  arrangement  with  his  creditors, 
is  insolvent,  within  Code,  section  2115,  providing  for  assign- 
ments by  insolvents  for  the  benefit  of  creditors. —McCandless 
V.  Hazen,  821. 

5.  Partner  and  Partnership  —  Where  an    assignment  for  the 

benefit  of  creditors  has  been  made  by  a  firm,  and  also  by  the 
partners  as  individuals,  the  holder  of  a  note  executed  by  the 
firm  and  the  members  individually,  is  entitled  to  have  the 
estate  of  the  partnership,  and  of  each  partner  kept  separate, 
and  to  receive  a  dividend  from  each,  though  the  note  waa 
given  for  a  firm  liability.— /n  re  Assignment  of  Carter  & 
Moody,  261. 

6.  Samb— Priort7y— Such  creditor  has    priority  in    partnership 

assets  over    individual  creditors  and  priority  in  individual 
assets  over  partnership  creditors. — Idem. 

7.  Preference  —  Where  Chattel  Mortoagb  is  Not  —  Defend- 

ants, who  were  dealers  in  hardware  and  machinery,  executed 
a  chattel  mortgage  on  their  stock  and  assigned  accounts,  in  all 
valued  at  three  thousand  three  hundred  dollars,  securing  all 
their  creditors  but  three,  and  covering  three  thousand  three 
hundred  dollars  out  of  a  total  indebteness  of  three  thousand 
seven  hundred  dollars.  They  were  not  insolvent,  bat  had 
property  of  the  value  of  one  thousand  one  hundred  and  fifty 
dollars  remaining.  They  did  not  intend  going  out  of  business, 
but  expected  to  continue  until  the  mortgage  was  paid.  The 
creditors  had  no  knowledge  of  the  mortgage  wnen  it  was 
executed,  but  most  of  them  ratified  it  afterwards.  Held,  that 
the  transaction  did  not  constitute  a  general  assignment  — 
Bradley  &  Co.  v.  Hopkins,  805. 

GOOD  FAITH  BUYER- See  Innocent  Purchaser. 

GRAND  JURY-See  Crim.  Law,  ». 
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HARMLESS  ERROR-Crim.  Law,  ».  ^  *♦;  EviD. ».  •,  \  ";  Instruc- 
tions, \  *;  Insur.  •;  Pract.  »,  »».  ••.  »*;  Pract.  Sup.  Ct.  ••. 

HIGHWAYS-See  EviD.  ";  MuN.  Corp.  \ 

1.  Dedloation— A  considerable  travel  over  a  strip  of  land  by  the 
public,  with  the  knowledge  of  the  owner,  does  not  constitute  a 
dedication  thereof  for  a  highway,  where  gates  are  kept  thereon, 
which  the  travelers  had  to  open  at  times,  and  where  imme- 
diately beyond  such  owner's  land,  the  alleged  highway  is 
obstructed  by  a  ditch,  over  which  no  bridge  is  constructed.— 
Gray  v.  Haas,  502. 

2*  Same— That  a  land  owner,  over  whose  land  a  road  on  the 
county  line  has  been  used  by  the  public,  signed  a  petition 
consenting  to  the  location  of  a  highway  on  the  county  line, 
the  signature  being  obtained  by  the  county  supervisors,  who 
were  endeavoring  to  secure  the  consent  of  all  the  persons 
along  the  county  line  to  the  location  of  a  county  road 
thereon,  does  not  constitute  a  dedication,  where  the  project 
of  the  location  of  the  road  was  never  consummated. — Idem. 

8.  Presoription— A  highway  cannot  be  established  by  prescrip- 
tion, under  Code,  section  2081,  unless  the  fact  of  adverse  pos- 
session by  the  user  is  shown  by  evidence  independent  of  the 
use,  and  the  owner  of  the  land  had  express  notice  that  such 
use  was  adverse.— /dem. 

4.  Rule  Applied— Evidence  of  travel  by  the  public  over  land, 
which  commenced  while  it  was  uncultivated,  the  line  of 
travel  changing  at  times,  and  gates  having  been  maintained 
across  the  road,  is  insufficient  to  show  title  to  the  road  as  a 
public  highway  by  prescription.— Idem. 

HOMESTEAD— See  Estates  of  Dbcbd  *. 

1.  Equitable  Title— The  wife  of  the  purchaser  of  land,  who  went 

into  possession  under  a  contract  of  purchase,  but  afterward, 
being  unable  to  make  the  payments,  sold  the  land,  and  assigned 
the  contract  to  another,  who  had  furnished  all  the  money  paid 
thereon,  acquired  by  the  transaction  no  rights  of  homestead 
or  dower  in  the  premises,  which  she  can  assert  against  the 
assignee,  though  she  did  not  join  in  the  assignment.— Dahl  v. 
Thompson,  599. 

2.  Prooeeds- //}<en^ion— The  exemption  of  the  proceeds  of  the 

sale  of  a  homestead,  made  with  the  intention  of  purchasing 
another,  is  not  lost  because  the  vendor  has  some  slight  inten- 
tion of  investing  the  proceeds  in  another  state,  under  Code, 
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section  2000,  antborizing  an  entire  change  of  the  homestead  by 
the  owner.— Schuttloffel  v.  Collins,  576. 

3.  iSame— That  a  payment  for  a  homestead,  sold  with  the  inten- 
tion of  purchasing  another,  is  not  made  until  eight  months 
after  the  sale,  and  that  the  husband  dies  during  the  mean- 
time, does  not  take  away  the  exempt  character  of  such 
money  so  as  to  deprive  the  widow  from  investing  the  same 
in  a  house  for  herself  and  children. — Idem. 

HORSK  TRAINER-See  Liens. 

HUSBAND  AND  WIFE— See  Crim.  Law,  «,  ";  Homestead,  »;  Fam- 
ily Necessariks.  \ «;  Fraud.  Conv.  », '. «. 

INDiCTMENT— See  Crim.  Law,  *,  ",  ",  ",  ",  »,  «,  «. 

INDIVIDUAL  LIABILITY— See  Officers. 

IMPEACHMENT-See  EviD.  ",  ". 

IN  JUNCTIONS— See  Judgments,  »;  Pract.  »;  Soldiers  Home,  *. 

INNOCENT  PURCHASER- See  Evid.  ";  Mortgages,  *;  Negot. 
Instr.  1. 

''INSOLVENCY"  DEFINED-See  Gen.  Assign.  *. 

INSTRUCTIONS-See  Crim.  Law,  «>.  ";   Insur.  ".  «;  Pract. 


!•  Harmless  Error— An  instruction  in  an  action  for  personal  inju- 
ries caused  by  a  defective  bridge,  that  plaintiff  cannot  recover 
more  than  a  specified  amount,  because  he  had  offered  to  take 
such  amount  in  his  claim  filed  with  the  board  of  supervisors,  is 
not  prejudicial  to  defendant.— Homnn  v.  Franklin  County,  692. 

2.  iSame— An  instruction  that  if  the  defect  in  the  bridge,  by  which 
plaintiff  was  injured,  was  ''observable  to  all,*'  the  officers  of 
defendant  county  would  be  presumed  to  have  known  thereof, 
is  not  prejudicial  to  defendant, — Ide^/i, 

INSURANCE. 

!•  Benevolent  Insurance— Forfeiture — Waiver— The  by-laws  of 
a  mutual  benefit  association  provided  that  *'each  member 
shall  pay  the  amount  due  on  the  notice  of  the  collector,  within 
thirty  days  from  the  date  of  such  notice,**  and  on  failure  to 
pay  shall  stand  suspended.  A  member  failed  to  pay  such 
assessment  within  thirty  days  from  its  date;  but  after  the  expi- 
ration of  that  time  notices  of  another  assessment  were  sent  to 
said  member,  requesting  him  to  pay  the  therein  mentioned 
assessments,  due  from  him,  to  maintain  his  standing  in  the 
order,  and  reciting  that,  '*to  avoid  suspension,  this  notice  must 
be  paid  on  or  before**  a  certain  date,  and  that,  **the  sending  of 
this  notice  shall  not  be  held  to  waive  forfeiture  or  lapse  of 
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membership  by  non-paymentof  previoasasseBsmeDcs.*'  Within 
thirty  days  after  the  date  of  the  last  notice  said  member  died, 
and  tender  of  the  amount  dae  on  snoh  assessments  was  made 
within  that  time.  Held,  in  an  action  on  the  certificate  of  mem- 
bership, that  the  sending  of  said  notices  extended  the  time  of 
payment  of  the  overdue  assessments.—McGowan  v.  Legion  of 
Honor,  118. 

2*  Oonoealxnent — Payment  by  a  fire  insurance  company  of  a 
claim  for  property  destroyed  by  the  negligence  of  a  railroad 
company,  is  not  voluntary,  and  may  be  recovered  back,  where 
the  insured  had  previously  made  a  settlement  with  the  railroad 
company,  receiving  payment  in  full,  which  fact  he  concealed 
from  the  insurance  company,  although  the  latter  knew  that  he 
was  making  a  claim  against  the  railroad  company.—Mutnal 
Fire  Insurance  Co.  v.  Weller,  781. 

8.  Oonstruotion  of  Policy— Executory  Contbact  op  Sale— 
Where  the  insured  agreed  to  exchange  the  property  insured 
for  land,  the  exchange  to  be  effected  not  later  than  a  given 
date,  and  the  agreement  was  never  executed,  there  was  no 
change  of  interest  or  possession  within  the  meaning  of  a  pro- 
vision invalidating  the  policy.  *if  any  change  takes  place  in 
interest,  title,  or  possession  of  the  subject  of  insurance."  Nor 
was  there  an  increase  of  hazard.— £rb  v.  Insurance  Co.  606. 

4.  Public  Policy— Where  a  policy  of  insurance  has  been  written 

on  a  stock  of  drugs  and  liquors,  the  use  of  a  part  of  the  prop- 
erty, that  is  susceptible  of  legitimate  use,  for  an  unlawful 
purpose,  does  not  render  the  insurance  void,  as  against  pub- 
lic policy.— /(iem. 

5.  Op  Statute— burden  of  Proof— An  instruction  in  an  action  on  a 

policy  on  personal  property,  that  the  amount  stated  in  the  pol- 
icy should  be  received  as  prima  facte  evidence  of  the  insurable 
value  of  the  property,  is  erroneous,  since  Iowa  Acts,  Eight- 
eenth General  Assembly,  chapter  211,  section  8,  so  providing, 
does  not  apply  to  personal  property.— Warshawky  v.  Fire 
Insurance  Co.  221. 

6.  Oorreotion   of    Policy  —  Seformation^An   insurance   agent 

authorized  to  make  contracts  of  insurance  may,  during  the 
continuance  of  his  agency,  at  any  time,  even  after  loss, correct 
a  policy  issued  by  him  by  inserting  property  included  in  the 
original  contract,  but  omitted  from  the  policy  by  mistake;  and 
such  correction  dispenses  with  the  need  of  a  correction  by  the 
court.— Taylor  v.  State  Insurance  Co.  521. 

7.  Bvidenoe— False  Representations- In  an  action  on  a  policy 

providing  that  any  false  representations  as  to  the  condition  or 
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occupancy  of  the  property  iDsared,  or  omission  to  make 
known  every  fact  material  to  the  risk,  or  increasing  it,  shoold 
avoid  the  policy,  it  appeared  that  the  application  described  the 
building  as  a  "general  sales  room/'  and  warranted  that  the 
application  was  a  full  statement  of  all  the  facts  in  regard  to 
the  risk.  Held,  that  it  was  error  to  exclude  evidence  (bat  the 
building  was  used  as  a  residence.— Warshawky  v.  Fire  Insur- 
ance Co.  221. 

8.  Same— And  to  exclude  evidence  that  such  occupancy  increased 

the  risk.— Idem. 

9.  Harmless  Error— To  so  charge  is  not  harmless  error,  though 

the  verdict  following  does  not  allow  the  face  of  the  policy  for 
the  property  destroyed. — Idem. 

10.  Impeachment  of  Wnjf  ess— Collateral  Matter— In  an  action  on 

a  life  insurance  policy,  defendant  asserted  suicide,  while  plaint- 
iff claimed  that  insured  was  murdered  by  her  husband.  It  is 
admitted  that  she  died  from  poison.  The  husband  gave  testi- 
mony tending  to  dStablish  suicide.  Upon  cross-examination 
he  denied  telling  his  wife,  shortly  before  she  died,  that  she 
would  "run  against  a  stump,  yet,*'  ana  denied  that  some  time 
time  after  her  death  he  asked  a  physician  who  made  a  post 
mortem  examination  of  the  body,  if  a  few  hundred  dollars 
would  stop  the  chemist's  report.  Evidence  to  show  that  these 
denials  were  false  should  not  hare  been  admitted,  because  it  is 
not  permissible  to  draw  out  immaterial  and  collateral  matter 
and  then  to  impeach  the  witness  by  contradicting  such  testi- 
mony so  elicited  .—Laird  v.  Life  Assurance  Co.  495. 

11.  Remoteness — Evidence  that  a  month  after  insured's  death  a 

small  quantity  of  poison  of  the  same  kind  as  that  which  caused 
insured *s  death  was  found  on  the  husband's  person,  is  not 
admissible  as  res  gestce.—Idem. 

12.  Value— On  an  issue  as  to  the  value  of  an  insured  building  at 
the  date  of  the  fire,  where  it  appeared  that  it  had  no  market 
value  aside  from  the  land,  evidence  of  the  cost  of  building  it, 
twenty  years  before  the  fire,  was  admissible.— Scott  v.  Security 
Fire  Insurance  Co.  67. 

18.  Conflicting  Evidence— Where  the  property  was  insured  by  a 
soliciting  agent  for  one  thousand  seven  hundred  dollars,  after 
examination,  and  the  evidence  as  to  value  was  conflicting, 
a  verdict  for  plaintifif  for  one  thousand  seven  hundred  dollars, 
with  interest,  will  not  be  disturbed,  as  excessive.- ieiem. 

14.  Burden  o/'Proo/— McClain's  Code,  section  1734,  providing  that 
the  amount  stated  in  the  policy  shall  be  prima  facie  evidence 
of  the  insurable  values  of  the  property  at  the  date  of  the 
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policy,  aod  that,  to  maintaiD  an  actioD  on  the  policy,  it  shall 
only  be  necessary  to  prove  the  loss  of  the  building,  and  serve 
proper  notice  of  loss,  applies  where  proofs  of  loss  have  been 
waived.— /dew. 

15.  Proving  Value— In  an  action  on  a  fire  policy,  the  insured  tes- 

tified as  to  the  value  of  the  different  items  HM,  that  the 
value  stated  was  presumably  the  cash  value  at  the  time  of  the 
loss,  and  within  the  measure  of  damages  in  the  policy,  which 
provided  that  the  insurer  should  "not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time  any  damage  or 
loss  occurred— Erb  v.  Insurance  Co.  606. 

16.  niefiral  Use  of  Insured  Property— Proof  of  the  use  of  insured 

fixtures  in  connection  with  the  drug  store  by  the  owner  of  the 
store,  who  was  not  a  registered  pharmacist,  does  not  establish 
an  unlawful  use  of  the  fixtures  within  a  provision  for  forfeiture 
in  the  policy,  as  the  business  may  have  been  conducted  by  a 
registered  pharmacist,  and  in  such  case,  there  would  be 
no  violation  of  McClain*8  Code,  section  2528.  making  it 
unlawful  for  one  not  a  registered  pharmacist  to  conduct  a 
drug  store.— Jdcm. 

17.  Instructions— ^i>pZf(;a6i/»7^  —  On  the  issue,  whether    liquors 

named  in  a  policy  of  insurance  were  owned  by  the  insured  for 
the  purpose  of  sale,  in  violation  of  law,  it  was  not  error  to 
charge  that,  if  the  insurer  did  not  Intend  to  sell  them  in  the 
state,  or  if  he  kept  them  with  intent  to  sell  them  outside  of  the 
state,  his  ovinership  was  not  unlawful,  though  there  was  no 
evidence  of  an  intent  to  sell  them  outside  of  the  state.— £rb  v. 
Insurance  Co.  606. 

18«  Plea  €Uid  Proof— W^aiycr— In  an  action  on  a  fire  policy,  where 
the  petition  averred  notice  and  proof  of  loss,  accompanied  by 
the  affidavit  required,  copies  of  which  were  attached  as  exhib- 
its, lind  the  answer  admitted  that  the  papers  thus  set  out  were 
received,  their  delivery  was  established  without  putting  them 
formally  in  evidence.— Taylor  v.  State  Insurance  Co.  521. 

19«  Prinoipcd  and  Afirent—-Aro<icc— Where  the  powers  of  an  insur- 
ance agent  are  limited  to  making  contracts  of  insurance,  and 
receiving  policies,  he  has  no  power,  after  he  has  issued  a 
policy,  to  permit  insured  to  take  additional  insurance,  and 
thus  to  waive  a  provision  of  the  policy  that  the  taking  of  such 
insurance,  without  the  written  consent  of  the  company,  will 
render  the  policy  void.— /dcm. 

20.  iSame— That  the  agent  verbally  permitted  such  additional 
insurance  after  issuing  the  policy,  and  the  company  did  not 
cancel  the  policy  afterwards,  does  not  estop  it  to  insist  upon 
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said  provision  of  the  policy,  where  the  verbal  permission  wa8> 
given  without  its  knowledge.— /(tf^tn. 

21.  Proof  of  lAyBB—Inslructions—Where  the  loss,  as  found  by  the 

jury,  was  somewhat  less  than  the  proof  of  loss  made  by  the 
insured  to  the  insurer,  it  was  proper  to  charge  that  if  plaintifif, 
in  the  proofs  of  loss,  placed  the  amount  too  high,  through 
inadvertence  or  mistake,  with  no  Intent  to  defraud  defendant, 
the  statement  would  not  necessarily  defeat  plaintiffs  right  to 
recover;  and  this  though  there  is  no  claim  of  mistake  made.— 
Erb  ▼.  Insurance  Co.  606. 

22.  Contract  and  Statute— Paragraph  8,  of  Chapter  211,   Acts- 

Eighteenth  General  Assembly,  requires  the  assured  to  state 
how  the  loss  occurred,  so  far  as  his  knowledge  goes.  Held,  a^ 
proof,  which  in  general  terms,  describes  merchandise  destroyed, 
alleging  that  it  was  owned  by  the  insured,  and  was  of  a  specific 
value,  and  which  further  states,  that  the  origin  of  the  fire  is 
unknown,  but  is  supposed  to  have  been  caused  by  a  flue,  is  a 
sufficient  compliance  with  said  statute,  and  being  that,  is  suffi- 
cient, though  it  does  not  meet  the  requirements  as  to  proof  of 
loss,  contained  in  the  policy. — Warshawky  v.  Fire  Insurance 
Co.  221. 
28.  Subrogation— One  who  has  been  paid  by  a  railroad  company,, 
the  full  value  of  property  destroyed  by  its  negligence,  cannot 
recover  insurance  on  such  property,  as  the  insurance  company 
would  be  entitled  to  be  subrogated  to  the  rights  of  the  insured 
to  recover  from  the  railroad  company.—Mutual  Fire  Insurance 
Co.  V.  Weller,  781. 

24.  Waiver — The  assured  may  insist  that  proof  of  loss  has  been 

waived,  notwithstanding  the  fact,  that  he,  later,  furnishes- 
such  proof,  from  abundance  of  caution. — Warshawky  v.  Fire 
Insurance  Co.  221. 

25.  Pleas  and  Vroof— Contradictory  /s»m6s— Plaintiff  in  an  action' 

on  an  insurance  policy,  may  plead  both  a  waiver  by  the 
company,  of  the  conditions  of  the  policy  as  to  proof  of  loss, 
and  a  compliance  therewith  on  his  part,  and  may  rely  upon 
that  one  of  the  pleas  which  the  evidence  establishes*— /ctem. 

INTENT— See  Crim.  Law,  ». 

INTEREST- See  Estates  op  Deced.  '. 

IN TERLOCU  rORY  ORDER— See  Partition,  *. 

INTERVENTION. 

Neither  Code,  section  2688,  giving  the  right  to  intervene  before 
trial  is  begun,  nor  section  8016,  permitting  it  to  one  claiming  an 
interest  in  "attached  property;"  nor  section  8061,  providing 
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for  it  in  proceedings  '*by  fj^arnishment  or  execution/'  author- 
izes an  intervention  after  judgment,  on  the  part  of  one  claim- 
ing an  interest  in  property  under  an  execution  issued  upon  a 
judgment.— Ball  &  Co.  v.  Valley  Creamery  Co.  184. 

INTOXICATING  LIQUORS-See  Crim.    Law,    ««.    «    »    «; 

EVID.  «. 

!•  Nvdaanoe— Construction  of  Statute— A  room  with  one  entrance 
opening  into  the  street,  and  another  opening  into  an  office, 
which  has  an  exit  upon  another  street,  is  not  **a  single  room 
having, but  one  entrance  or  exit,  and  that  opening  upon  a  pub- 
lic business  street,"  within  Acts  Twenty-fifth  General  Assem- 
bly, chapter  62,  section  17,  sub-division  8,  authorizing  liquors^ 
to  be  sold  or  kept  for  sale  in  such  room,  under  certain  condi- 
tions.—Ritchie  v.  Zalesky,  589. 

2.  Wholesaler— Acta  Twenty-fifth  General  Assembly,  chapter  62, 

section  17,  sub-division  8,  declaring  that  the  bar  where 
liquors  are  furnished  shall  be  in  plain  view  from  the  street, 
unobstructed  by  screens,  blinds,  and  so  forth,  applies  not 
only  to  retailers,  but  to  wholesale  dealers,  who  give  away 
liquors  by  the  glass,  to  be  drunk  on  the  premises. — Idem. 

3.  Burden  op  Proof  Undkr  Mulct  LAW—Since  the  general  law 

prohibiting  the  sale  of  intoxicating  liquors  is  still  in  force,  a 
defendant,  who,  in  an  action  to  enjoin  such  sales,  relies  on 
Acts  Twenty- fifth  General  Assembly,  chapter  62,  authorizing 
liquors  to  be  sold  under  certain  conditions,  must  show  compli- 
ance therewith.— /dew. 

JUDGE— See  Pract.  Sup.  Ct.  ",  «. 

JUDGE  AND  CLERK— See  Pract.  Sup.  Ct.  «. 

JUDGMENTS-See  Pract.  Sup.  Ct.  »«.  •'. 

1.  Collateral  Attack— JnjttncttVm— A  judgment  was  rendered 

against  a  garnishee,  conditioned  that  it  should  be  satisfied  by 
his  turning  over  all  property  of  the  principal  remaining  in  gar- 
nishee's hands,  after  satisfying  his  own  claims.  He  began  action 
to  vacate  the  judgment  and  enjoin  execution  sale  under  it, 
asserting  that  garnishee  never  had  such  property  to  turn  over. 
Held,  such  action  is  a  direct  attack  on  such  judgment.— Brakke 
V.  Raskins,  288. 

2.  Construction  of  StcUute^The  vacation  of  such  judgment  is  not 

in  violation  of  Code,  section  2523.  providing  that  an 
ordinary  judgment  shall  not  be  annulled  or  modified,  except 
for  a  defense,  which  has  arisen  or  been  discovered  since  the 
judgment  was  rendered,  since  such  relief  is  within  the  excep- 
tion stated  therein.— /(iant. 
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S.  Oorreotion— New  Trial— The  rule  that  the  amoant  of  the 
recovery,  fixed  by  the  verdict  of  a  jarv,  cannot  be  reduced  by 
the  court  without  giviDs  the  successful  party  the  option  of  a 
new  trial,  does  not  apply  where  a  case  is  tried  by  the  court. 
Having  power  to  correct  its  judgment  during  the  term.  It  may 
reduce  the  amount  of  a  judgment,  if  satisfied  that  it  is  too 
large.— Flickioger  v.  Terminal  R*y  Co.  858. 

JURISDICTION— See  Crim.  J^aw,  «;  Equity,  *;   Jcstices  of  thb 

Peace,  K 
JUROR— See  Crim.  Law.  «. 
JURY -See  Crim.  Law,  «  « .«. 
JURY  QUESTION-See  Crim.  Law,  «;  Evid.  *.  «;  Mln.  Corp.  '; 

Pract.  »,  «;  Prin.  and  Agent.  «;  Kail.  »,  \  »«,  «,  «*,  *»,  ^. 

JUSTICES  OF  THE  PEACE. 

1.  Notice— Jwrwdtciton — Conslruction  of  SUUtUe—WhWe  Code,  sec- 

tion 8519,  provides  that  such  a  notice  *'must  be  subscribed  by 
the  plaintiff  or  the  justice,*' a  judgment  by  default  upon  a 
notice  signed  "6.  W.  Rorte,  Attorney  for  plaintiff,* Ms  not  void 
for  want  of  jurisdiction. — Arts  v.  Rooksien,  586. 

2.  Setting  Default  Aside— Code,  section  8548,  provides  that  the 

justice  may  set  the  judgment  aside  upon  the  showing  of  '*a 
satisfactory  excuse."  Where  no  excuse  is  presented,  except 
that  the  notice  was  thus  signed,  a  refusal  of  the  justice  to  set 
aside  the  judgment  should  out  be  interfered  with,  on  writ  of 
error  to  the  district  court. — Idem. 
LACHES— See  Co-Tenancy.  »;  Equitt.  *. 

LAND  SALE  COMMISSIONS. 

!•  Oonstruotion  of  Oontraot  With  Afirent— Where  the  owner  of 
property  personally  agreed  to  pay  an  agent  a  commission  in 
case  he  should  succeed  "in  disposing  of*'  the  property,  on 
acceptable  terms,  and  the  agent  procured  a  purchaser,  who 
made  a  written  contract  with  the  owner  to  buy  the  goods,  and 
to  pay  for  the  same  partly  with  a  deed  to  certain  land,  and 
such  purchaser  was  unable  to  perform  his  contract,  for  want 
of  title  to  such  land,  the  agent  was  not  entitled  to  commission. 
— Greusel  v.  Dean,  405. 

2.  Proourinff  Buyer— One  who  was  employed  to  effect  an  exchange 
of  property,  complies  with  the  contract  by  procuring  a  person 
with  whom  a  contract  of  exchange  is  made,  and  who  is  able 
and  willing  to  make  the  exchange,  and  is  entitled  to  commis- 
siou  though  the  sale  is  not,  through  fault  of  the  principal,  con- 
summated.— Brown  v.  Wilson,  8l7. 
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LANDLORD  AND  TENANT-See  Mortgages,  •,  •. 

Lien— The  lieo  of  a  landlord  od  the  property  of  the  tenant  in 
the  leased  building,  given  bj  Code,  section  2017,  is  not  affected 
by  the  tenant's  sale  of  the  property,  after  rent  is  due  and 
unpaid.— Neeb  v.  McMillan,  718. 

LARCENY— See  Crim.  Law,  \  «. 

LAW  OF  CASE-See  Pbact.  ". 

LEGACIES— See  Estates  op  Deced.  «,  \  '. 

LEGALIZING  ACT-See  MuN.  Corp.  «, ». 

LIENS— See  CONSTR.  of  Stat.  «;  Land,  and  Ten.;  Mech.  Liens. 

Horse  Trainer — A  person  who  keeps  and  trains  a  horse,, 
under  a  contract  with  the  owner,  has  a  lieu  at  common  law  for 
labor,  skill  and  expense  bestowed,  and  which  has  enhanced  the 
value  of  the  horse.— Scott  v.  Mercer,  258. 

LIMITATION  OP  ACT  ION  S-See  Taxes,'. 

1.  Oo-tenancy — Tax  Title — A  tenant  in  common  cannot  extinguish 

the  title  of  his  co-tenant  by  acquiring  a  tax  title  to  the  com- 
mon property,  unless  it  is  shown  that  the  co-tenant  has  refused 
to  contribute  to  the  necessary  expense;  and.  until  such  refusal, 
limitations  will  not  run  in  his  favor  against  his  co-tenant.— 
Phillips  V.  Wilmarth,  82. 

2.  Mechanic*8  Lien' — An  action  to  foreclose  a  mechanic's  lien; 

which  is  not  barred  by  limitation  against  the  principal  debtor 
because  of  her  removal  from  the  state  before  the  statute  had 
fully  run,  is  not  barred  as  to  other  lienors  who  have  been  resi- 
dents of  Iowa  during  the  entire  period.— Leeds  Lumber  Co.  v. 
Uaworth,  468. 
8.  Becd  Property— An  action  to  recover  an  undivided  interest  in 
wild  land,  and  unused  prairie  land,  is  not  within  the  ten  years^ 
limitation  of  Code,  section  2529,  upon  actions  for  recovery  of 
real  property.-— Phillips  v.  Wilmarth,  32. 

LIQUIDATED  DAMAGES— See  Pract.  ». 

MARSHALING  ASSETS— See  Equffy,  ». 

MASTER  AND  SERVANT. 

!•  A  master  is  liable  for  the  wrongful  act  of  his  servant,  performed 
within  the  scope  of  the  employment,  even  though  in  the  per- 
formance of  the  specific  wrongful  act,  the  servant  disobeys  the 
instructions  of  the  master.— Lewis  v.  Schultz,  841. 

2.  Authority— «/tir^  Questioji — A  farm  owner  gave  his  son  general 
authority  to  act  for  him  in  conducting  the  farm.  The  owner 
sent  the  son  and  a  servant  to  clear  up  a  tract  of  prairie  land 
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which  had  some  large  aht- hills  and  a  pile  of  hay  upon  it,  so 
that  the  land  could  be  mowed  the  next  year.  When  they  fifot 
to  the  land,  the  servant,  with  consent  of  the  son,  set  fire  to 
said  hay.  The  fire  escaped,  and  an  action  was  brought  against 
the  farm  owner  for  damages  caused  by  setting  said  fire.  Beld, 
it  was  proper  to  submit  to  the  jury  whether  the  son  was  author- 
ized to  set  the  fire,  or  order  it  set.  Also,  whether  in  setting 
the  fire,  the  servant  acted  under  authority  implied  in  the  scope 
of  his  employment.— Lewis  v.  Schultz,  841. 

S.  Plea  and  Proof— A  complaint,  which  alleges  that  fire  was 
set  to  prairie,  by  defendant,  his  servants  or  agents,  raises 
the  issue  whether  a  servant  who  set  the  fire,  is  the  agent  of 
defendant,  and  whether  such  agent  was  acting  within  the 
scope  of  his  authority.— /dcm. 

MEASURE  OF  DAMAGES— See  Damages. 

MECHANIC'S  LIEN. 

1.  Jurisdiction— Equity— An  action  for  money  due  for  building 

material,  and  to  foreclose  a  lean  securing  the  same,  is  properly 
brought  in  equity.— Green  Bay  Lumber  Co.  v.  Miller,  468. 

2.  Same— A  court  of  equity,  having  obtained  jurisdiction  of  an 

action  for  the  purpose  of  foreclosing  a  lien  for  building 
material,  may  render  a  judgment  for  the  amount  due, 
though  the  lien  proves  invalid. — Idem. 

8.  Limitation  of  Aotions— An  action  to  foreclose  a  mechanic's 
lien;  which  is.  not  barred  by  limitation  against  the  principal 
debtor  because  of  her  removal  from  the  state  before  the  statute 
had  fully  run.  is  not  barred  as  to  other  lienors  who  have  been 
residents  of  Iowa  during  the  entire  period  .—Leeds  Lumber  Co. 
V.  Haworth,  463. 

4,  liien  Statement—A  notice  of  lien  given  by  a  sub-contractor 

who  furnishes  labor  and  material  used  in  the  construction  of  a 
county  court  house  stating  that  the  * 'affiant  hereby  claims  a 
mechanic's  lien  against  such  county,**  and  the  funds  set  apart 
for  the  erection  of  such  court  house,  is  not  invalid  because  he 
claims  a  lien  upon  the  fund,  which  is  something  upon  which 
no  lien  is  given  by  statute.— Epeneter  v.  County.  159. 

5.  What  is  "Just  and  True  Statement**— Under  Code,  sec- 

tion 2188,  providing  that,  to  create  a  lien  for  labor  and 
material  furnished,  there  must  be  filed  *'a  just  and  true 
statement  or  account  of  the  demand,**  a  statement  made  and 
verified  in  good  faith  is  sufficient,  though  unintentional 
errors  be  found.— Green  Bay  Lumber  Co.  v.  Miller,  468. 
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6.  Owner— One  Id  possession  of  land,  UDder  a  contract  for  its  pur- 

chase, reqniriD|ir  him  to  build  a  bouse  worth  not  less  than  a 
specified  amount,  and  providing  that  all  improvements.on  the 
land  should  remain  thereon  until  final  payment,  and  that  on  a 
failure  to  make  the  payments  agreed,  the  premises  should 
revert  to  and  revest  in  the  vendor,  is  the  *'owner/'  within 
Code,  section  2180,  giving  a  lien  for  materials  furnished 
for  the  construction  of  a  building,  by  virtue  of  any  contract 
with  the  ''owner/*  and  Miller^s  Iowa  Code,  section  211^,  defin- 
ing the  owner  as  any  person  for  **wbose  immediate  use  or 
benefit"  any  building  is  constructed. — Jameson  &  Son  v.  Gile, 
490. 

7.  Forfeited  Land  Contract— A  provision  in  a  contract  for  the 

sale  of  land  for  improvements  and  cultivation,  that  the 
improvements  shall  not  be  removed  until  full  payment  for  the 
land  is  made,  and  that  in  case  of  non-payment  the  purchaser 
shall  have  no  right  to  claim  compensation  for  improve- 
ments, does  not  affect  the  right  to  a  lien  on  the  building 
constructed  thereon,  for  materials  furnished  for  use  therein, 
under  a  contract  with  such  purchaser,  because  of  Miller^s 
Iowa  Code,  section  2185,  sub-division  4.  providing  that  liens 
for  materials  shall  attach  to  the  buildings  for  which  they  are 
furnished  in  preference  to  any  prior  liens  or  incumbrance 
on  the  land.— Jdcm. 

"S.    Suboontraotor— A  property  owner  may  make  any  legal  con- 
tract he  sees  fit  with  another  for  the  construction  of  a  building 
on  his  property,  with  any  provision  as  to  the  time  and  manner 
of  payment,  and  may  comply  with  it  in  all  respects  without 
being  liable  to  sub-contractors  who  have  furnished  labor  and 
material  which  have  gone  into  the  building,  and  for  which 
they  have  not  been  paid,  even  though  he  has  knowledge  of 
that  fact,  unless  by  the  terms  of  his  contract  he  has  reserved 
the  right  to  discharge  the  claims  of  sub-contractors  from  the 
fund  due  to  the  principal  contractor.— Epeneter  v.  Montgomery 
County,  159. 
9.        Same — A  sub-contractor  is  bound  by  the  terms  of  his  princi- 
paPs  contract  with  the  owner,  and  as  against  the  latter 
acquires  no  right  to  compensation  for  labor  furnished,  except 
as  provided  for  therein.— Jd«n. 
10.       Construction  of  Contract— Acts  Twentieth  General  Assem- 
bly, chapter   179,  provide  that  sub-contractors  furnishing 
labor  or  materials  for  a  public  building  shall  have  a  claim 
for  the  value  thereof,  *'in  an  amount  not  in  excess  of  the 
contract  price'*  of  the  building;  and  a  contract  for  the  erec- 
tion of  a  county  building  provided  for  payments  on  the  price 
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at  stated  times,  of  90  per  cent.,  on  estimates  of  the  superiD- 
tendiDg  architect,  and  for  payment  of  the  remainiDg  10  per 
cent.,  on  the  completion  and  acceptance  of  the  entire 
worlc,  ''and  as  soon  thereafter  as  the  party  of  the  second  pari 
(the  county)  is  assured  against  the  existence  of  any  mechan- 
ic's liens  on  said  building,'*  and  provided  that  if  the  con- 
tractors failed  to  complete  the  building  within  the  contract 
time,  the  county  should  complete  it  at  their  expense  and 
deduct  from  any  sum  due  on  the  contract  the  value  of  work 
or  material  furnished  thereafter.  Held,  that  the  county 
after  having  finished  the  work  on  default  of  the  contractors 
at  a  cost,  including  prior  payments  properly  made  on  the 
contract,  greater  than  the  contract  price,  was  not  liable  to 
subcontractors  on  the  theory  that  it  had  contracted  to 
reserve  the  fund  of  10  per  cent,  for  their  benefit. — Idem, 

IK  Same—The  owner  of  a  building  whose  contract  with  the 

principal  contractor  for  its  erection,  provides  for  payments 
at  stated  intervals,  and  does  not  reserve  the  right  to  dis- 
charge claims  of  sub-contractor  from  the  fund  otherwise 
due  the  principal  contractor,  is  entitled  to  makepaymenu» 
according  to  the  contract,  without  liability  to  sub-con- 
tractors, though  he  knew  that  they  had  been  furnishing 
labor  and  materials,  and  had  not  been  paid  therefor  by  the 
contractor.— /rfem. 

12,  Sam B—Subcon tractors  who  furnished  labor  and  materials 
with  the  knowledge  of  the  owner  cannot  complain  that  be 
paid  the  contractor  in  advance  of  the  estimates,  under  a 
contract  providing  for  payment  of  a  certain  per  cent, 
monthly  on  estimates  of  the  superintending  architect,  where 
it  appears  that  the  contractor  was  not  paid  more  than  a  per- 
centage covering  the  work  actually  done,  and  that  on  his 
default  in  completing  the  work,  the  owner  finished.it,  at  a 
total  cost  greater  than  the  contract  price.— Idem. 

MEMBER  OF  FAMILY— See  Contracts,  ». 

MENTAL  CAPACITY-See  Deeds,  »,  *. 

MISCONDUCT— See  Crim.  Law,  »*,  *»;  Pract.  ",  ",  ". 

MISTAKE  AND  FRAUD— See  Arbitration,  »;  Constit.  Law,*; 
Negot.  Instr.  K 

MORTGAGES— See  Gen.  Assign.  ';  Plea  and  Proof,  >;  Prin. 

AND  AGT.  *;  RePLEV.  ». 

!•  Ohan^e  of  Possession— ^t;ufenc«— The  fact  that  a  servant  of 
an  owner  holds  possession  of  chattels,  for  a  third  person,  after 
being  told^by  the  latter  that  he  has  taken  possession  of  the 
chattels,  is,  there   being  uo  apparent  change  of  possession,. 
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insufQcient  aa  against  a  subsequent  bona  Jide  mortgagee.— 
Iowa  State  National  Bank  v.  Taylor,  681. 

2«  Desoription— The  validity  of  a  mortgage  on  cattle  on  a  given 
farm,  is  not  affected  as  to  those  actually  on  said  farm,  by  the 
fact  that  it  purports  to  include  more  cattle  than  there  are 
there. — Idem. 

8.  Same — A  description  of  a  chattel  in  a  mortgage  as  **one  pair 
wagon  scales/'  in  a  designated  village,  is  insufQcient.— Gil- 
christ V.  McGhee,  508. 

4.  After  Acquired  Property— A  chattel    mortgage  upon  cattle 

described  as  owned  by  the  mortgagor  at  the  time  the  mort- 
gage was  given,  and  as  being  on  a  certain  farm,  does  not 
cover  cattle  acquired  by  the  mortgagor  two  months  afterwards^ 
as  against  a  subsequent  bona  Jide  mortgagee.— Iowa  State 
National  Bank  v.  Taylor.  681. 

5.  Undivided  Crop  Share  Bent— Garnishment— A  mortgage 

made  by  a  lessor  upon  his  interest  in  the  crop  raised  by  his 
tenant,  which  is  undivided  and  in  the  possession  of  the  tenant, 
the  share  being  payable  out  of  the  very  grain  raised  on  the 
leased  premises,  is  paramount  to  a  garnishment  of  the  tenant, 
effected  after  the  giving  of  the  mortgage.— Kiddle  v.  Dow,  7. 
6.  Deemer,  J.,  concurring  specially — This  is  true,  because  in  Iowa 
a  mortgage  attaches  to  after-acquired  property,  while  a  gar- 
nishment creates  no  lien. — Idem. 

MOTIONS— See  Grim.  Law,  «;  Pract.  ". 

MOTION  FOR  JUDGMENT— See  Pract.  Sup.  Ct.  ><>,  ". 

MUNICIPAL  BONDS— See  Constit.  Law,  \  «;  Evid.  ". 

MUNICIPAL  CORPORATIONS, 

!•  HifiTliway  Qreide— Construction  of  Ordinance—A  municipal 
ordinance,  authorizing  a  street  railway  to  enter  upon  a  street 
and  lay  its  tracks,  subject  to  the  right  of  the  city  to  change  or 
alter  the  grade  of  the  streets,  or  make  other  necessary  improve- 
ments thereon,  does  not  render  the  city  liable  to  an  abutting 
property  owner  for  damages  due  to  a  change  of  the  grade 
made  by  the  company  in  laying  its  tracks,  even  though  such 
change  corresponds  to  some  extent  with  the  ordinance  provid- 
ing for  a  change  in  such  grade,  which  the  city  had  never  acted 
under,  or  attempted  to  enforce.— Stritesky  v.  City  of  Cedar 
Rapids,  873. 

2.  Lefifallzing  Aots  —  The  legislature  may  legalize  any  defect  in 
proceedings  to  improve  a  street,  if  the  defect  or  want  of  com- 
pliance with  the  law,  relates  to  a  requirement  which  might 
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have  been  dispeDsed  with,  io  the  firat  instance  .—City  of  CliDton 
V.  Walliker,  655. 

8«  Same—Thhi  an  action  to  recover  a  street  improvement  assess- 
ment was  pending  at  the  passage  of  an  act  to  legalize  the 
proceedings  for  the  improvement,  does  not  affect  the  curative 
act,  if  it  was  valid  in  other  respects. — Idem, 

i.  Notioe  of  Ix^ury— McGlain's  Code,  1882,  section  638,  provides, 
that  in  all  cases  of  personal  injury  resulting  from  defective 
streets  or  sidewalks,  no  suit  shall  be  brought  against  a  city 
after  six  months,  unless  written  notice  specifying  the  place 
and  circumstances,  shall  have  been  served  upon  the  corpora- 
tion within  ninety  days  after  the  injury.  Held,  that  a  notice 
reciting,  that  plaintiff  received  her  injuries  * 'while  walking 
along  the  sidewalk  on  the  west  side  of  C  street  (which  ran 
north  and  south),  and  attempting  to  cross  L  street  (which  ran 
«ast  and  west),  at  the  southeast  corner  of  C,  at  its  intersection 
withL.''  by  reason  of  a  ^'defect  in  the  crossing  at  said  point, 
by  the  planks  being  placed  so  far  apart,'*  was  sufQcient,  though 
it  intended  to  refer  to  the  corner  bounded  on  the  east  by  C 
street,  and  on  the  south  by  L  street;  there  being  no  evidence 
that  there  was  any  other  crossing  over  L  street,  at  or  near  that 
point,  or  that  there  was  any  other,  constructed  with  planks.— 
Owen  vs.  City  of  Fort  Dodge,  281. 

5.  Supplemental  Oral  Notice  to  Afa^or- -Evidence  that  the  mayor's 

attention  was  called  to  the  exact  place  of  the  accident  three 
days  after  it  happened,  was  admissible  to  show  that  the  city 
was  not  misled  by  the  defective  description  in  the  notice. — 
Idem. 

6.  To  Councilman — Notice  to  a  member  of  the  city  council  of  a 

defective  crossing  is  notice  to  the  city. — Idem. 

?•  Court  and  Jury— The  facts  being  undisputed,  the  sufficiency 
of  the  notice  of  the  accident  was  for  the  court. — Idem. 

8.  Special  OharterB— General  Statute— ^c/ton  Against  City — 
Chapter  25,  Acts  Twenty-fifth  General  Assembly, is  made  appli- 
cable to  cities  acting  under  special  charters,  and  provides  that 
an  action  for  injury  through  defective  walks  must  be 
brought  against  a  city  within  six  months,  unless  notice  of  the 
injury  is  served  on  the  municipality  within  ninety  days  after 
injury  occurs.  A  city  acting  under  special  charter  which 
authorized  it  to  audit  all  claims  presented,  enacted  by  ordin- 
ance that  all  claims  against  the  city  must  be  presented  to  the 
council  through  some  member  of  it.  Held,  one  injured  by  rea- 
son of  a  defective  walk,  who  has  complied  with  said  statute. 
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may  tuaintaln  suit  therefor  without  such  presentation  of  his 
claim  to  the  council.— McFarland  v.  City  of  Muscatine.  199. 

NATIONAL  BANKS— See  Crim.  Law,  ". 

NEGLIGE NCE--See  Damages.  •;  Negot.  Inst.  »;  Rail.  ". 

1.  Jury  Question— Whether  a  motorman  is  guilty  of  negligence  in 
assuming  that  a  laborer  on  the  street,  not  so  near  the  track  as 
to  be  in  danger  of  being  struck  by  the  cars,  did  not  require  a 
signal  to  keep  him  from  putting  himself  in  a  place  of  danger,  is 
for  the  jury.  A  motorman  of  an  electric  car  is  probably  not 
chargeable  with  negligence  in  failing  to  give  any  signal  of  its 
approach  to  a  laborer  on  the  street  who  was  not  so  near  to  the 
track  as  to  be  in  danger  of  being  struck  by  the  car.— Eddy  v. 
Marion  City  Railway  Co.  «26. 

2.  Contributory  Negrliirenoe— Street  Railways  —  Plaintiff,  a 
regular  repairer  of  crossings,  knowing  that  defendant's  cars 
passed  along  the  street  at  frequent  intervals,  placed  a  plank 
on  the  top  of  crossing  sleepers  to  level  them,  and  placed  this 
end  so  near  the  track  that  the  plank  was  certain  to  come  into 
contact  with  passing  cars;  and,  standing  with  his  back  toward 
approaching  cars,  he  leaned  over  (he  end  near  the  track  to  see 
whether  the  sleepers  were  level.  His  hearing  was  good.  He  only 
became  aware  of  the  approach  of  a  car,  when  close  to  him,  and 
then  jumped  to  the  other  side  of  the  plank,  and  the  car  knocked 
the  plank  against  his  ankle  and  injured  it.  Held,  that  plaintiff 
was  guilty  of  contributory  negligence,  even  though  the  motor- 
man  did  not  give  any  signal  of  the  car's  approach.— Eddy  v. 
Marion  City  Railway  Co.  626. 

■S,  Street  Crossing— One  who  started  to  cross  a  street  after  dark, 
and  who  was  not  shown  to  be  familiar  with  the  condition  of 
the  crossing,  or  with  the  danger  attending  an  attempt  to  cross 
it,  was  not  bound,  at  her  peril,  to  discover  defects  in  the 
planks,  but  was  held  only  to  ordinary  care;  and,  unless  she 
knew  that  it  was  imprudent  to  pass  over  the  walk,  was  not 
required  to  take  another  route. — Owen  v.  City  of  Ft.  Dodge, 
281. 

4,  Practice— Ftciotts  Ani7nals— In  an  action  to  recover  for  per- 
sonal injuries,  under  Code,  1873,  section  1485,  which,  among 
other  things,  provides  that  "the  owner  shall  be  liable  to  the 
party  injured  for  all  damages  done  by  his  dog,  except  when 
the  party  injured  is  doing  an  unlawful  act,''  it  is  incumbent  on 
plaintiff  to  show  himself  free  from  contributory  negligence. 
— Stuber  v.  Gannon,  228. 
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NEGOTrABLE  INSTRUMENTS-See  Evid.  »  « 

!•    Fraud— Innocent  Purchaser— Ad  illiterate  maker  of  a  note 
and  mortgage  for  one  thousand  dollars,  who  is  fraadulently 
induced  to  sign  them,  supposing  that  he  is  signing  a  lease  and 
a  note  for  one  hundred  dollars  to  a  different  pavee,  is  not  lia- 
ble on  the  note,  even,  when  it  is  in  the  hands  of  an  innocent 
purchaser,  unless  he  was  guilty  of  negligence  in  making  it; 
since  he  was  never  a  party  to  such  contract.—Green  v.  Wil- 
kie,  74. 
2.    Negligence— In  an  action  on  a  note  and  mortgage  for  one  thou- 
sand dollars,  it  appeared  that  they  were  given  to  F's  wife,  and 
by  her  assigned  to  plaintiff,  without  notice;  that  defendant, 
the  maker,  about  to  sell  a  piece  of  land  given  him  by  bis 
father,  and  purchase  another,  went  to  the  office  of  F,  who  was 
acting  for  the  person  to  whom  the  defendant  was  selling,  and 
the  sale  and  purchase  were  completed;  that  there  had  been  a 
lease  on  the  land  in  favor  of  defendant's  father,  whereby 
defendant  was  required  to  pay  a  certain  rent  while  he  remained 
single,  and  that  this  had  been  released  to  enable  defendant  to 
sell;  that  afterwards,  at  F*s  suggestion,  defendant  agreed  to 
make  a  new  lease  and  note  for  one  hundred  dollars,  to  his 
father,  on  the  laud  purchased;  that  F,  at  his  office,  prepared, 
instead,  the  note  and  mortgage  in  suit,  which  defendant  after- 
wards signed,  thinking  them  to  be  the  note  and  mortgage 
agreed  on;  that  defendant  could  not  read,  and  could  writeonly 
his  name;  that  he  never  received  anything  for  the  note  and 
never  agreed  to  make  it.    Held,  that  the  note  never  had  an 
existence,  in  the  sense  of  the  minds  of  the  parties  meeting,  to 
give  it  validity.— Jctem. 
3.        Same— Since  the  business  was  between  the  defendant  and  his 
father,  there  was  no  apparent  motive  for  F  to  make  the 
papers  in  any  way  except  as  agreed,  and  therefore  defendant 
was  not  chargeable  with  negligence  for  not  ascertaining  tho 
character  of  the  papers  drawn.— /dew. 
NEW  TRIAL-See  Judgments,  «;  Pract.  •*.  Pract.  Sup.  Ct.  ».  «, 

NOMINAL  DAMAGES— See  Pract.  Sup.  Ct.  » 

NOTICE— See  Justice  of  thk  Peace;  Crim.  Law,  ",  »«,  ••;  Insur. 

««;  MuN.  Corp.  »,  *, »,  •, ';  Pract.  ";  Pract.  Sup.  Ct.  «>. 
NUISANCE— See  Crim.  Law,  ». 
OBJECTIONS— See  Pract.  «.  Pract.  Sup.  Ct.  ".  w  ss. 

OFFICERS  AND  OFFICE. 

Order  Signed  in  Bepresentative  Oapcioity— It  is  intimated 
that  the  justices  differ  on   whether  a  school  district  president 
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is  personally  liable  on  a  contract  agreeing  to  pay  for  a  school- 
house  furnace,  in  the  future,  signed  by  him  as  president.— 
Manufacturing  Co.  v.  Gallagher,  390. 

OFFICIAL  PAPER. 

Selection— Code,  807,  provides,  that  where  the  selection  of  offi- 
cial papers  is  in  dispute,  the  applicants  shall  tile  certified  sub- 
scription statements,  that  if  fraud  is  charged  the  board  shall 
seek  other  evidence,  and  that  an  aggrieved  publisher  may 
appeal  to  the  district  court.    Held: 

a.  A  contest  which  may  be  appealed  in,  arises  when  more 
than  two  statements  are  filed,  and  with  requests  that  a 
given  paper  be  selected. 

b.  A  publisher  is  aggrieved  when  an  adverse  application, 
based  on  fraudulent  bids,  is  filed,  and  if  he  permits  a 
selection  to  be  made  without  charging  fraud  before  the 
board,  he  cannot  raise  the  question  of  fraud,  on  appeal. — 
Ross  V.  Campbell,  1 . 

ORDER— See  Officers. 
ORDINANCES-See  MuN.  Corp.  K 
*»OWNER"  DEFINED— See  Mech.  Liens,  •. 

PARTITION. 

1.  Appeal— Final  Decision — An  order  directing  the  construction 

of  weirs  for  the  partition  of  water,  and  for  improvements  by 
raising  the  level  of  the  water  to  facilitate  partition  in  kind, 
involves  the  merits  of  a  controversy  for  the  partition  of  a  water 
power,  so  that  an  appeal  therefrom  may  be  had  although  the 
final  decision  has  not  been  passed. — Brown  v,  Cooper,  444. 

2.  Oo-tenants— Part  owners  of  a  water  power  cannot  be  compelled 

to  contribute  to  the  building  of  weirs,  at  a  large  expense,  in 
order  to  apportion  the  water,  or  of  improvements  not  in  the 
nature  of  repairs,  but  made  to  raise  the  level  of  the  water  to 
facilitate  its  apportionment. — Idem. 

3.  Res-adjudioata— /nterZocw^orjf  Order— In  a  partition,  the  court 

entered  a  decree  on  the  pleadings,  confirming  the  shares  of  the 
respective  parties  in  the  property,  and  decreed  that  each  was 
liable  to  contribute  his  proportionate  part  of  the  expense  of 
maintaining  the  property,  and  that  plaintiff  was  entitled  to 
have  the  property  (water  power)  partitioned,  so  that  each 
owner  should  receive  his  proper  share,  and  no  more,  of  the 
water  and  water  power  at  all  times,  and  appointed  referees  to 
make  partition.  Held,  that  the  decree  was  interlocutory,  and 
not  conclusive  as  to  whether  the   partition  should  be  made 


Small  flgures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


806  Index. 

Pabtitxor    Continaed  to  Fumau- 

ID  kind,  or  the  property  be  sold  and  the  proceeds  divided 
even,  tboagb,  it  was  consented  to,— Idem. 
4.  Waters— The  appointment  of  an  inspector  or  supervisor,  to 
divide  water,  keep  up  weirs,  and  otherwise  oversee  the  prop- 
erty, for  the  joint  benetit  of  the  owners,  is  beyond  the  power 
of  the  court,  in  a  suit  for  partition  of  a  water  power,  and  if 
partition  in  kind  cannot  be  made  without  this,  the  property 
should  be  sold. — Idem. 

PARTNERSHIP-See  Evid.  «>;  Gen.  Assign.  *,  •. 

1.  Aooounthie—Apparent  Partnership — One  of  two  persons   who 

have  held  themselves  out  as  partners,  has  the  right  to  prefer 
his  wife  as  a  creditor  as  against  all  persons  who  know  that 
there  was  no  partnership  in  fact.—McBride  v.  Ricketts,  580. 

2.  Burden  op  Proof— Plaintiff,  in  an  action  for  a  partnership 

accounting,  has  the  burden  of  proving  the  existence  of  the 
partnership,  where  it  is  denied  by  the  defendant. — Idem. 
8.        Receiver — The  receiver  of  an  alleged  partnership  cannot  recover 
property  transferred  by  one  of  the  alleged  partners  to  his 
wife,  where  no  partnership,  in  fact,  but  only  an  apparent 
one,  existed,  where  such  receiver  has  in  his  hands  more  than 
sutficient  of  ostensible  partnership  funds  to  pay  all  his  cred- 
itors, who  have  the  right  to  resort  thereto.— Jdem. 
4.    Inter  Se— To  constitute  a  partnership,  there  must  be  an  agree- 
ment to  share,  not  only  in  the  profits  of  a  joint  venture,  but  in  . 
the  losses  as  well.— idem. 
PASSENGERS-See  Rail.  «. 
PAYMENT-See  Evid.  «  «•;  Insur.  «. 
PERJURY-See  Grim.  Law,  «. 

PERSONAL  INJURIES-See  Evid.  «;  Plea  and  Proof;  «. 
PERSONAL  TRANSACTIONS  WITH  DECEDENT-See  Evid.  ". 
PHYSICIAN S-See  Rail.  ". 
PLACE  OF  DELIVERY-See  Constr.  of  Stat.  \ 

PLEADING— See  Plea  and  Proof;  Pract.  ^\  Pract.  Sup.  Ct.  ". 

1.  Oondition  Precedent— A  petition  which  declares  upon  failure 

of  a  telegraph  company  to  deliver  a  telegram,  must  aver  com- 
pliance with  a  condition  requiring  a  written  claim  for  damages 
to  be  presented  within  sixty  days.— Albers  v.  Western  Union 
Telegraph  Co.  61. 

2.  Oonstruotion  of  Pleading— C\)»ir*6utory  Negligence— In  an 

action  for  personal  injuries,  caused  by  a  defective  highway 
bridge,  a  complaint  alleging  that  the  bridge  **became  decayed* 
shaky,  out  of  repair,  timbers  rotten  and  displaced,  so  that  ii 
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was  obviously  defective  and  dangerons  ooDtinuonsly  for  more 
than  a  year  prior  to  the  accident;  that  d^endant  could  have 
readily  discovered  the  defective  and  dangerous  condition  in 
ample  time  to  have  made  repairs  and  prevented  said  accident;*' 
does  not  show  that  plaintiff  was  negligent  in  using  the  bridge. 
It  does  not  allege  that  &11  persons  could  have  observed  this 
condition,  but  that  it  was  so  obvious  as  to  make  it  the  duty  of 
defendant  to  repair.— Homan  v.  Franklin  County,  692. 

3.  SamE'Iu  an  action  to  recover  personal  property  taken  under 

execution;  where  the  petition  first  alleges  that  plaintiff  is  the 
absolute  and  unqualified  owner  of  said  property,  but  it  clearly 
appears  from  the  whole  petition  that  she  claims  under  chattel 
mortgages  only,  the  mortgages  are  admissible  in  evidence. 
— Darnell  v.  Bennett,  410. 

4.  Oonversion— Damages— Where  there  is  evidence  that  goods 

converted  were  worth  from  one  thousand,  eight  hundred  dol- 
lars, to  two  thousand  dollars,  that  rent  lost  was  worth  one 
hundred  and  seventy-five  dollars,  and  accounts  converted, 
worth  one  thousand  dollars,  a  verdict  of  two  thousand,  six 
hundred  dollars  for  plaintiff  will  not  be  disturbed,  thougn 
plaintiff  had  conceded  liens  on  the  property  converted,  to  the 
amount  of  two  thousand,  five  hundred  dollars,— in  the  absence 
of  all  attempts  on  part  of  plaintiff  to  recoup  or  have  a  set 
off.— Casey  v.  Ballou  Banking  Co.  107. 

PLEADING  AND  PRACTICE-See  Pract.  «  ». 
PLEA  AND  PROOF-See  Crim.  Law,  ";  Rail.  «. 

1.  Plea  and  Proof— Evidence  of  Contract— i?e/eaae  o/  Mortgage 
—In  a  suit  upon  a  note  one  division  of  the  answer  averred  that 
defendant,  under  a  contract  with  payee,  was  to  and  did  per- 
form certain  services  for  payee  which  should  be  received  for 
full  payment  of  said  note. 

A  second  division  repleaded  this,  and  added  that  the  note  in 
suit  was  one  of  three,  and  that  after  payment  of  the  other  two, 
the  payee,  to  carry  out  said  agreement,  and  in  consideration 
of  said  services,  executed  a  release  of  the  mortgage  which 
secured  all  three  of  the  notes. 

A  third  division  pleaded  that  the  release  was  intended  to  dis- 
charge defendant  from  all  liability  on  the  note  in  suit,  and  as 
a  conclusion,  that  it  operated  as  a  gift  of  the  debt. 

The  proof  tended  to  show  the  rendition  of  said  services,  and 
a  written  release  of  the  mortgage  was  put  in.  There  was  none 
that  the  services  were  rendered  pursuant  to  any  agreement 
that  they  should  pay  the  note  in  suit.    Eeld: 
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a.  The  first  divisioo,  asserting  Dothing  but  a  contract  to 
apply  services  od  a  note,  fails  for  want  of  proof  of  sach 
contract. 

b.  But  the  matters  set  out  in  divisions  2  and  8,  should  haye 
gone  to  the  jury,  because: 

First,  While  there  was  no  direct  proof  that  the  contract 
was  made,  there  is  proof  tending  to  show  that  things 
were  done  by  both  parties  which  would  be  in  execution 
of  the  contract,  if  one  was  made. 

Second,  The  doing  by  both,  of  what  one  claims  should 
have  been  done  under  a  contract,  is  prima  facie  evidence 
that  there  was  an  agreement  to  do  them. 

Third,  The  release  was  prima  facie  evidence  that  the 
note  in  suit  was  paid,  without  evidence  to  prove  a  con- 
tract that  certain  services  should  pay  that  note.— Kueu  t. 
Upmier,  893. 

2.  Future  DiSABiLirr— Evidence  of  future  disability  is  admis- 
sible in  an  action  for  personal  injuries  under  an  allegation 
that  plaintiff  **believe8  that  her  injuries,  will  incapacitate  her 
from  performing  manual  labor  for  the  rest  of  her  life,** — par- 
ticularly where  defendant,  in  his  answer,  puts  in  issue  the 
permanent  character  of  plaintiff's  injuries.— McFarland  v. 
City  of  Muscatine,  199. 

8.  Prinoipal  and  Affent— A.  complaint,  which  alleges  that  fire  was 
set  to  prairie,  by  defendant,  his  servants  or  agents,  raises  the 
issue  whether  a  servant  who  set  the  fire,  is  the  agent  of  defend- 
ant, and  whether  such  agent  was  acting  within  the  scope  of  his 
authority.— Lewis  v.  Sehultz,  841. 

i.  Waiver  —  In  an  action  on  a  fire  policy,  where  the  petition  averred 
notice  and  proof  of  loss,  accompanied  by  the  affidavit  required, 
copies  of  which  were  attached  as  exhibits,  and  the  answer 
admitted  that  the  papers  thus  set  out  were  received,  their  deliv- 
ery was  established  without  putting  them  formally  in  evidence. 
— Taylor  v.  State  Insurance  Co.  521. 

5.  CoNTiiAOiCTORT  IssuBS — Plaintiff  in  an  action  on  an  insurance 
policy,  may  plead  both  a  waiver  by  the  company,  of  the  con- 
ditions of  the  policy  as  to  proof  of  loss,  and  a  compliance 
therewith  on  his  part,  and  may  rely  upon  that  one  of  the 
pleas  which  the  evidence  establishes.— Warshawky  v.  Insur- 
ance Co.  221. 

PLEAS  TO  INDICTMENT-See  Crim.  Law.  ". 
POSSESSION— See  Mortgages,  \ 
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PRACTICE— See  Arbitration,  \  Crim.  Law,  «  «  «,  *•, »;  Equity, 
«,»,  *;  EviD. ", ",  »•, ", »  «;  Gen.  Assign.  \ », ».  •;  Insur.  ', »;  Inter. 
VENTioN;  Official  Paper;  Plea  and  Proof;  Pract.  «*,  »*; 
Telegraph  Companies,  >. 
!•  Aznendment  in  Tricd^Oon^tnuan^^—lD  replevin  for  a  horse, 
where  the  value  of  the  aDimal,  as  stated  in  the  complaiDt,  was 
admitted  by  the  defendant,  a  subsequent  order  allowing  an 
amendment,  which  gave  a  greater  sum  as  the  value  of  the  ani- 
mal, will  not  be  disturbed  on  the  ground  that  defendant  had 
not  called  any  witness  on  the  question  of  value,  and  was  not 
prepared  to  meet  the  amendment,  in  the  absence  of  a  motion 
by  defendant,  for  a  continuance  on  such  ground. —Leek  v. 
Chesley,  593. 

"2*    Oollateral  Attack — Judgment  on  Municipal  Debt— A  judgment 

against  a  school  district  cannot  be  collaterally  attacked  on  the 

ground  that  the  debt  upon  which  the  judgment  was  rendered 

was  in  excess  of  the  constitutional  limitation,  as  such  excess 

was  a  matter  of  defense,  which  should  have  been  interposed  in 

the  suit  in  which  the  judgment  was  obtained. — Edmundson  v. 

District  of  Allison,  639. 

•8«        Fraud— A  judgment  against  a  school  district,  obtained  without 

fraud,  cannot  be  collaterally  impeached  in  a  proceeding  by 

mandamus,  to  compel  the  levy  of  a  tax  to  raise  the  same,  on 

the  ground  that  an  aflSrmance   thereof,  on    appeal,    was 

obtained  collusively,  especially  where  no  steps  were  taken 

until  more  than  nine  years  after  the  alleged  collusion  was 

discovered.    The  remedy  was  by  timely  proceeding  to  set 

aside  the  order  of  affirmance. — Idem. 

4.    OontrihVLtOTy  "Neghe^T^oe-- Vicious  Animals— In  an  action  to 

recover  for  personal  injuries,  under  Code,  1878,  section  1485, 

which,  among  other  things,  provides  that  *'the  owner  shall  be 

liable  to  the  party  injured  for  all  damages  done  by  his  dog, 

except  when  the  party  injured  is  doing  an  unlawful  act,"  it  is 

incumbent  on  plaintiff  to  show  himself  free  from  contributory 

negligence.— Stuber  v.  Gannon,  228. 

•5.    Court  and  Jury— Construction  of  Writing-^Whether  or  not 

plaintiff,  in  an  action  against  a  county  for  personal  injuries, 

had  duly  preeenled  his  claim  to  the  board  of  supervisors  as 

required  by  Code,  section  2610,  is  a  question  for  the  court, 

where  there  is  no  dispute  as  to  the  facts  touching  the  filing  of  a 

claim  by  plaintiff,  but  merely  as  to  whether  such  claim  was 

sufficient. — Homau  v.  Franklin  County. 

•6,        "Title"  Defined — Parties  to  an  exchange  of  lands,  agreed 

that  ''perfect  titley'^  subject  to  stated  incumbrances,  should 

be  given.    The  court  charged  that  one  party  had  * 'title,**  and 
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was,  therefore,  en  titled  to  recover  of  the  other.  Held,  the- 
word  '* title,"  as  here  used,  lueaDs,  that  the  person  having  it 
has  "perfect  title,"  clear  of  all  incumbrances,  except  those 
covered  by  said  agreement.  It  was  the  duty  of  the  court  to 
determine  these  questions  for  the  jury,  upon  the  introduction 
of  documentary  evidence  of  title,  or  where  the  question  of 
title  is,  from  the  testimony,  one  of  law.— Warren  v.  Chandler, 
237. 

7.  Demand  Agcdnst  Oorxnty —Construction  of  Statute— The  pre- 

sentation of  a  claim  to  the  county  board  of  supervisors,  alleg- 
ing injuries  to  claimant,  in  a  certain  sum,  by  the  fall  of  a 
bridge,  and  stating  that  he  will  accept  a  less  sum  in  full  settle- 
ment, to  avoid  litigation,  is  sufQcient  compliance  with  Code 
section  2610,  providing  that  no  action  shall  be  brought  against 
any  couutj  on  any  unliquidated  demand,  until  the  same  has 
been  presented  to  such  board  and  payment  demanded;  and  a 
statement  therein  that  claimant  was  ''severely  and  perma- 
nently*' injured,  authorizes  the  submission  of  future  loss,  pain, 
and  suffering.— Homan  v.  Franklin  County,  692. 

8.  Same— Th&t  this  demand  does  not  name  all  the  injuries  set 

out  in  the  petition,  and  that  the  petiton  claims  a  larger  sum 
for  damages,  does  not  destroy  the  identity  of  the  demand, 
nor  its  efficacy  as  a  basis  for  the  action  brought. — Idem. 

9.  'Demurrer— Adjudication — Code,  section  2650,  as  amended  by 

Acts  Twenty-tifth  General  Assembly,  chapter  96,  provides  that 
when  a  "demurrer  shall  be  overruled,  and  the  party  demurring 
shall  answer  or  reply  *  *  *  the  sufficiency  of  the  pleadings 
thus  attacked  shall  be  determined  as  if  no  demurrer  had  been 
tiled.  No  pleading  shall  be  held  sufficient  on  account  of  a 
failure  to  demur  thereto."  Held,  that  the  overruling  of  a 
demurrer  to  a  petition  by  one  judge  did  not  preclude  another 
from  holding  the  petition  sufficient,  by  granting  defendant's 
motion  for  judgment  at  the  close  of  plaintiff's  evidence. — 
McClain  v.  Capper,  145. 

10.  Bleotion  of  Bexnedies— Where  it  does  not  appear  but  that 

plaintiff  had  full  knowledge  of  all  involved  facts,  the  beginning 
by  him  of  an  action  aided  by  attachment  against  one  to  whom 
he  has  sold  goods  on  condition  that  they  should  remain  his 
property  until  fully  paid  for,  is  an  election  to  treat  the  sale  as 
being  absolute.— Richards  v.  Schreiber,  422. 

11.  Bvidenoe — A  motion   to  strike  out  an  answer  that  the  witness 

saw  "bottles  of  beer,  or  what  he  supposed  to  be  beer,"  is  prop- 
erly refused,  where  no  objection  was  made  to  the  question, 
and  no  ground  assigned  for  the  motion.— State  of  Iowa  v. 
Wright,  702. 
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12.  Examination  of  WiTSESS—Diseretton—In  ao  action  for  per- 
sonal iojuries  an  expert  stated  that  the  dilated  conditon  of 
plaintiff's  eyes  was  traceable  to  an  abnormal  condition  of 
the  heart,  and  was  permitted,  without  objection,  to  make 
certain  experiments  with  plaintiff's  eyes,  in  the  presence  of 
the  jury.  Eeld,  that  the  refusal  of  the  court  to  permit  the 
defendant  to  make  the  same  experiments  with  some  other 
person,  to  show  that  the  same  results  would  be  produced  in 
a  normal  person,  the  refusal  bein^  on  the  ground  that  the 
court  did  not  have  time  tO'tind  a  normal  man,  is  within  the 
discretion  of  the  court.- -Homan  v.  Franklin  County,  692. 

18.  ForeolOBue  Qale—TUU  of  Purchciser— The  fact  that  neither 
special  execution  for  the  sale  of  property  under  foreclosure,  nor 
the  sheriff's  return  thereon,  refers  to  the  decree  against  the 
owner  of  the  equity  of  redemption,  who  purchased  subsequent 
to  the  mortgage,  and  against  whom  a  supplemental  decree  wa» 
entered,  and  who  failed  to  ledeem,  will  not  invalidate  the  title 
of  the  purchaser. — Fiickinger  v.  Terminal  Railway  Co.  858. 

14.  Forfeiture— 5at7  Bond— Procedendo  on  A ffirmance-^ Code,  sec- 

tions 4541  to  4545,  provide  that,  on  an  appeal  in  a  criminal 
case,  on  judgment  of  affirmance  against  defendant,  the  original 
judgment  shall  be  carried  into  effect  as  the  supreme  court 
shall  direct;  that  a  certified  copy  of  its  judgment  must  be 
remitted  to  the  clerk  of  the  district  court  in  which  the  judg- 
ment appealed  from  was  rendered,  with  proper  instructions, 
and  a  copy  of  the  opinion;  that,  after  the  certified  copy  of  the 
judgment  and  instructions  have  been  remitted,  all  proceedings 
to  carry  the  judgment  into  effect  must  be  had  to  the  court  in 
which  it  is  remitted.  Held,  that  a  simple  procedendo — stating 
that  the  judgment  of  the  district  court,  in  a  criminal  action, 
had  been  affirmed,  and  then  directing  the  court  to  proceed  in 
execution  of  the  judgment,  the  same  as  if  no  appeal  had  been 
taken,— was,  on  direct  attack,  by  appeal  from  an  order  for- 
feiting a  bond,  made  while  nothing  but  said  procedendo  was  on 
file,  insufficient  to  authorize  the  district  court  to  declare 
defendant's  bail  bond  forfeited  for  non-appearance.  The 
bondsman  had  a  right  to  object  to  a  forfeiture  until  the  records 
of  the  district  court  showed  a  proper  remand,  under  the  statute. 
'State  of  Iowa  v.  McEnturff,  415. 

15.  Harmless  Brror— Theory  of  Trial—When  an  action  for  per- 

sonal injuries  caused  by  a  defective  bridge  is  tried  on  the 
theory  of  constructive  notice  to  defendant  of  its  defects,  an 
instruction  imposing  liability  on  defendant  if  he  had  actual 
knowledge,  or  if  the  defect  was  obvious,  is  not  prejudicial  to- 
d^endanL—Uomhu  v.  Franklin  County.  692. 
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16.  Misconduct  of  Counsel— Ad  improper  statement  by  oonnsel 
ia  opening^  a  case,  which  is  immediately  withdrawn  after  an 
exception  with  an  acknowledgpnent  that  it  was  not  justified 
under  the  existin((  state  of  the  record,  will  not  be  regarded, 
on  appeal,  as  prejudicial  error,  if  it  was  not  so  considered  by 
the  trial  judge,  though  the  acknowledgement  does  not  state 
that  the  words  withdrawn  were  uutrue.—Erb  v.  Insurance 
Co.  606. 

]  7*  Same — Misconduct  of  plaintiff's  attorney  in  stating  falsely, 

on  motion  for  anew  trial  of  a  replevin  suit,  that  it  had  been 
agreed  by  defendant,  if  his  motion  for  a  new  trial  was 
overruled,  the  court  should  enter  judgment  for  the  value 
of  the  goods  as  fixed  by  the  verdict,  is  not  ground  for 
reversal,  where  the  court  stated  that  counsel  should  not 
have  mentioned  the  matter,  and  that  the  verdict  would  be 
reduced,  unless  counsel  for  plaintiff  would  consent  to  give 
defendant  an  option  between  a  judgment  for  the  return  of 
the  property,  or  a  money  judgment,  to  which  plaintiff  con- 
sented.—Leek  V.  Cbesley,  598. 

18.  Instruotions— i4pp/ica6t7f7y— An  instruction  that  the  jury  may 

allow  damages  for  future  loss,  pain,  and  suffering  for  personal 
injuries  to  plaintiff,  is  proper,  where  there  is  evidence  to  sup- 
port an  allegation  that  he  was  caused  to  suffer  "permanent 
disability,"  by  the  injuries.— Homan  v.  Franklin  County, <H^. 

19.  Construed — A  charge  to  allow  damages  for  loss,  pain  and 

suffering,  *'but  in  the  aggregate  not  to  exceed  $2,500,'*  is, 
where  no  other  definite  one  was  prayed,  not  open  to  the 
objection  that  it  does  not  limit  to  a  recovery  of  the  present 
worth  of  the  damages. — Idem. 

20.  Applicability— An  instruction  in  an  action  for  conversion,  that 

the  defendant  mortgagee,  who  took  and  sold  the  mortgaged 
property,  might  be  charged  with  exemplary  damages  if  be 
did  so  unlawfully,  maliciously,  and  with  intent  to  oppress  or 
injure  the  plaintiff,  is  not  erroneous  where  there  is  some  evi- 
dence tending  to  show  such  an  intent.— Casey  v.  Ballou  Bank- 
ing Co.  107. 

21.  Interlocutory  Order— Adjudication— In  a  partition,  the  court 

entered  a  decree  on  the  pleadings,  conlirming  the  shares  of  the 
respective  parties  in  the  property,  and  decreed  that  each  was 
liable  to  contribute  his  proportionate  part  of  the  expense  of 
maintaining  the  property,  and  that  plaintiff  was  entitled  to 
have  the  property  (water  power)  partitioned,  so  that  each 
owner  shall  receive  his  proper  share  and  no  more,  of  the  water 
and  water  power  at  all  times,  and  appointed  referees  to  make 
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partition.  Held,  that  the  decree  was  interlocutory,  and  not 
conolusive  as  to  whether  the  partition  should  be  made  in  kind, 
or  the  property  sold  and  the  proceeds  divided.— Brown  v. 
Cooper.  444. 
22*  InterroiratorieB— Interrogatories  to  a  plaintiff  in  an  action  for 
personal  injuries,  attached  to  the  answer,  as  to  where  she 
was  born,  where  she  lived  from  the  lime.she  was  twenty  years 
old,  and  the  name  of  those  with  whom  she  lived,  or  for  whom 
she  worked,  and  their  addresses,  and  whether  her  parents  were 
1ivin((,  are  not  allowable  under  Code,  section  2698,  requir- 
ing that  they  concern  material  matters  in  issue. — McFarland  v. 
City  of  Muscatine,  199. 

28*  Law  of  the  Oase— Where  in  a  suit,  based  on  damage  to  goods*, 
it  is  charged  by  the  court,— that  the  title  to  them  was  not  in 
plaintiff  if  they  were  shipped,  consigned  to  the  vendor  who 
sent  draft  with  bill  of  lading  attached  for  collection,  so  that 
plaintiff  could  not  obtain  the  property  until  he  paid  for  it, — a 
venlict  should  be  directed  for  defendant  when  the  proof  showa 
without  conflict,  that  that  is  what  vendor  did.— Baker  v.  C.  M. 
&  St.  P.  R'y  Co.  488. 

24.  Misoonduot— Impropkr  Rbmaeks  byCoukt— In  replevin,  where 
the  value  of  the  goods  was  in  issue,  and  a  dispute  arose  as  to 
the  correctness  of  an  answer,  as  read  by  plaintiff's  attorney,  in 
a  deposition  in  which  afQant  testified  as  to  the  value,  it  was 
reversible  error  for  the  court  to  remark:  **Upon  listening  to 
the  reading  of  the  deposition.  I  have  no  doubt  but  that  Mr.  B., 
plaintiff's  attorney,  was  present  at  the  taking  of  the  deposition, 
or  that  the  answers  had  been  written  out  by  him,  or  plaintiff's 
attorney."— Shakman  &  Co.  v.  Potter,  61. 

25*  New  Trial— IHscretion-'The  granting  of  a  petition  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  being  largely 
discretionary,  is  properly  refused  where  the  alleged  newly  dis- 
covered evidence  may  well  have  been  deemed  false,  and  where  a 
different  result  would  not  probably  be  reached  on  a  new  trials 
especially  where  no  diligence  appears.— Lundon  v.  Waddick, 
478. 

26.  Objections— JS^«^oppe^— Whore  an  objection  upon  which  evidence 
has  been  excluded  is  withdrawn,  a  party  who  then  had  an 
opportunity  to  introduce  such  evidence,  and  failed  to  doit,  can- 
not urge  its  exclusion,  on  appeal.— Shakman  &  Co.  v.  Potter,  61. 

27*        Nbw  Trial— Where  a  motion  for  a  new  trial,  which  attacks 

instructions  given  on  contributory  negligence,  a^  a  u^Ao^e,  is 

sustained  because  of  their  giving,  appellant  cannot  urge  that 

the  granting  of  the  new  trial  should  be  affirmed  beoause  90tne 
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of  the  instruotioDs  on  that  question  were  erroneous.—S tuber 
y.  Gannon,  228. 

~28«  RuLiNO  Waited— An  objection  to  documents  offered  in  evi- 
dence is  waived  by  failino^  to  ask  for  a  ruling  thereon,  which 
was  reserved  at  the  time  the  offer  was  made. — State  of  Iowa 
y.  Cavanau^h,  688. 

29.  PleadiDfiT— The  objection  that  willful  failure  of  a  telegraph  com- 
pany to  transmit  a  message  is  a  misdemeanor,  from  which  it 
cannot  relieve  itself  by  a  condition  as  to  the  time  of  presenting 
claims,  is  not  available  to  defeat  such  condition,  in  an  action 
for  damages  wherein  failure  to  transmit  a  message  is  not 
charged  to  be  willful.— Albers  v.  Western  Union  Tel.  Co.  51. 

^0.  Waiver — A  waiver  of  such  provision  is  not  shown  by  mere 
verbal  statements  made  to,  and  interviews  with,  the  compa- 
ny's officers,  and  indefinite  statements  as  to  damages,  in 
the  absence  of  any  claim  for  damages  at  the  time,  in  the  sense 
of  a  demand  for  payment  of  any  sum. — Idem. 

-31.  Conversion— Dawafl^cs— Where  there  is  evidence  that  goods 
converted  were  worth  from  one  thousand  eight  hundred  dol- 
lars to  two  thousand  dollars,  that  rent  lost  was  worth  one 
hundred  and  seventy-five  dollars,  and  accounts  converted 
worth  one  thousand  dollars,  a  verdict  of  two  thousand  six 
hundred  dollars  for  plaintiff  will  not  be  disturbed,  though 
plaintiff  had  conceded  liens  on  the  property  converted,  to 
the  amount  of  two  thousand  five  hundred  dollars, — in  the 
absence  of  all  attempts  on  part  of  plaintiff  to  recoup  or 
have  a  set-off.— Casey  v.  Ballon  Banking  Co.  107. 

32.  Pleading  and  "PreLOtioe— Division  of  Answer—Where  certain 

matters  are  plead  in  one  division  of  an  answer,  and  the  same, 
with  additional  matter,  in  a  second,  evidence  which  tends  to 
establish  the  second  while  it  fails  to  prove  the  first  division, 
will  be  treated  as  having  been  offered  to  sustain  the  second 
division.— Kuen  v.  Upmier,  893. 

33.  Motion  to  Dissolve  Injunction — Liquidated  Damages ^Aji 

injunction  was  granted  upon  a  petition  which  alleged  that 
plaintiff  bought  a  stock  of  merchandise  of  defendant,  who 
agreed  not  to  re-engage  in  the  same  business;  that  he  had 
broken  this  agreement;  that  while  the  contract  provided  a 
penalty  of  one  thousand  dollars  for  its  breach,  it  was  not 
intended  as  liquidated  damages,  to  be  paid  for  the  privilesre 
of  violating  the  contract,  but  that,  on  the  contrary,  it  was 
understood  that  the  agreement  should  be  kept.  It  is  also 
averred  that  defendant  has  put  all  his  property  out  of  his 
hands,  to  defeat  recovery  of  said  penalty.  Held: 
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a.  In  cases  dealing  with  the  question  whether  a  contract  pro- 
vides for  a  penalty,  or  for  liquidated  damages,  the  words 
used  are  not  conclusive  of  the  intention,  and  intention 
may  be  shown  by  extrinsic  facts,  and  these  facts  may  be 
pleaded.  Therefore,  the  allegations  declaring  what  the 
intentions  of  the  parties  to  said  contract  were,  are  well 
pleaded. 

b.  A  motion  to  dissolve  the  injunction  granted,  on  the  face 
of  said  petition,  because  it  shows  the  sole  remedy  is  at 
law  to  recover  stipulated  damages,— admits  all  facts  well 
pleaded  in  the  petition,  and  as  it  thus  admits  that  the 
parties  intended  a  penalty,  instead  of  an  agreed  com- 
pensation, for  a  breach  of  the  contract,  and  that  defend- 
ant bad  made  himself  insolvent,  it  should  have  been 
overruled, 

c.  If  there  were  extrinsic  facts  which  would  show,  that  liqui- 
dated damages  and  not  a  penalty  were,  in  fact,  con- 
tracted for,  defendant  should  have  asserted  them  by 
answer,  and  then  have  had  the  intention  determined 
from  all  circumstances  attendant  upon  the  agreement.— 
Boeman  Bros.  v.  Hextcr,  378. 

84*  Premature  Suit  on  Oontraot— In  an  action  brought,  October 
23,  1894,  on  a  contract,  in  which  plaintiff  undertook  to  set  up 
a  furnace,  furnishing  all  the  material  and  doing  all  the  work 
to  make  it  ready  for  use,  and  the.defendant  agreed  to  pay  fifty 
per  cent,  when  the  system  was  finished,  and  the  balance 
January  i,  1895,  the  petition  alleged,  that  plaintiff  agreed 
to  put  into  the  building  the  necessary  pipes,  etc.;  that  it  man- 
ufactured the  furnace,  and  delivered  the  same,  and  offered  to 
do  the  work  in  setting  it  up;  and  defendant  refused  to  allow 
plaintiff  to  complete  the  work,  and  by  reason  thereof,  plaintiff 
was  damaged  three  hundred  dollars,  for  which  judgment  was 
demanded.  No  claim  was  made  that  the  property  in  the  fur- 
nace passed  to  the  defendant,  and  plaintiff  does  not  seek  to 
recover  the  difference  between  the  contract  price  and  the  value 
of  the  furnace.  Held,  that  the  petition  showed,  that  the  action 
was  premature.— Manufacturing  Co.  v.  Gallagher,  890. 

85.  Default— Settingr  Aside— Z>tscr6^t07»— A  judgment  of  default 
against  a  husband  and  wife  for  family  necessaries,  part  of 
which  debt  was  incurred  before  the  marriage,  may  be  set 
aside  at  the  discretion  of  the  court  at  the  following  term, 
under  Iowa  Code,  section  3154,  on  the  ground  that  the  hus- 
band, who  looked  after  the  case,  was  of  feeble  mind  and  was 
led  to  believe  that  no  judgment  would   be  taken,  and  was 
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prevented  by  sickness  from  preparing  for  the  defense.— Ligt^tt 
V.  Worrall,  529. 

86.  Verdict— Form— The  provision  of  Code,  section  2808.  that  ver- 

dicts must  be  written  and  signed  by  a  foreman  chosen  by  the 
jury,  is  directory  merely;  and  failure  to  comply  therewith  is 
not  ground  for  reversal  where  it  is  not  disputed  that  the  ver- 
dict, as  entered,  was  the  one  returned,  and  it  appears  from  the 
record  that  no  objection  was  made  to  the  form  of  the  verdict 
at  the  time  it  was  returned.— McFarlaud  v.  City  of  Muscatine, 
199. 

87.  Special  and  General— A  verdict  in  favor  of  a    passenger 

wrongfully  ejected  from  a  railway  train,  will  not  be  set 
aside,  though  the  jury  specially  finds  that  no  excessive  force 
was  used,  as  alleged  in  the  complaint,  where  the  action  is  not 
based  upon  the  force  alone,  but  also  upon  the  wrongful  ejec- 
tion.—Milroy  V.  Chicago,  M.      St.  P.  R'y  Co.  188. 

PRACTICE  IN  SUPREME  COURT-See  Crim.  Law.  »,  -; 
Pract.  ". 

U  Abstract— Denial- JVew  Trials  A  motion  for  new  trial  will 
be  presumed,  on  appeal,  to  have  been  properly  denied,  where 
there  is  no  statement  that  the  abstract  contains  all  the  evidence 
on  which  the  court  acted  in  rulingupon  such  motion.-— State  of 
Iowa  V.  Wright,  702. 

2.  Refusal  op  New  Trial-- Eeview^The  ruling  of  the  trial  court, 
in  refusing  motion  for  new  trial,  cannot  be  reviewed,  on 
appeal,  unless  the  record  shows  affirmatively  that  all  the  evi- 
dence considered  by  the  court,  is  contained  therein. — State 
of  Iowa  V.  Whalen,  662. 

8.  Same— But  such  showing  is  affirmatively  made  where  appel- 

lant's abstract  purports  to  be  complete  and  the  state  files 
an  additional  abstract,  stating  that  both  abstracts  present 
the  record  fully,  though  the  state,  in  a  subsequent  abstract 
denies  that  affidavits  supporting  a  motion  for  a  new  trial 
were  made  of  record;  such  denial  being  evidently  based  on 
the  erroneous  theory  that  something  besides  such  filing  is 
needed  to  make  such  affidavits  a  part  of  the  record. — Idem. 

4.  Review — A  statement  in  appellant's  amendment  to  appellant's 

abstract  that  all  the  abstracts  together  do  not  contain  all  the 
evidence,  will  be  treated  as  correct  where  the  appellant  does 
not  deny  such  statement  or  reaffirm  a  statement  in  bis  abstract 
that  it  contains  all  the  evidence.— Clark  v.  Tracy,  649. 

5.  Same — A  question  which  can  be  determined  only  on  an  exam- 

ination of  evidence  will  not  be  considered  on  appeal,  where 
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appellant  does  not  deny  a  statement  in  the  appellee's  abstract 
that  all  the  abstracts  together  do  not  contain  all  the  evidence. 
— Idem, 

6.  Aboumsnt— Assignments  of  error  not  argued  in  the  briefs,  are 

waived. —McCand less  v.  Hazen,  821. 

7.  Sams— The  correctness  of  appellant's  abstract  on  appeal  can- 

not be  successfully  attacked  on  the  argument,  where  no  basis 
has  been  laid  therefor  by  filing  an  amended  abstract,  ques- 
tioning its  correctness. — McFarland  v.  City  of  Muscatine, 
199. 

8*  Debcurreb  in  Equitable  Action— In  the  absence  of  an  assign- 
ment of  error,  a  ruling  of  the  trial  court  sustaining  a  demur- 
rer in  an  equitable  action,  cannot  be  reviewed  on  appeal. — 
Marshall  &  Sharp  v.  Westrope,  825. 

9.       TTPBVirBrrTEN  in  Criminal  Case— Though  the  rule  requiring 
printed  abstracts  and  arguments  is  suspended,  and  leave 
given  to  file  typewritten  abstracts  when  it  is  made  to  appear, 
in  a  criminal  case,  that  appellant  is  unable  to  pay  for  the 
printiDg,  this  does  not  suspend  the  requirement  that  the  case 
shall  be  abstracted;  and  the  supreme  court  will  not  examine 
several  hundred   pages  of  original  transcript  to  ascertain 
whether  the  verdict  is  supported  by  the  evidence. — State  of 
Iowa  V.  Warner,  887. 
10*    Agreement  Not  to  Appeckl— A  Judgment  reciting:    <*On  con- 
dition of  the  acceptance  by  plaintiff  of  six  hundred  d^^llars  in 
full  for  all  damages  herein,  and  on  further  condition  that 
defendant  also  accept  same,  and  agrees  not  to  appeal  to  the 
Supreme  Court  herein,  judgment  is  hereby  entered  on  the  ver- 
dict for  said  six  hundred  dollars  and  costs  against  defendant, 
and  motion  for  new  trial  is  withdrawn,'*  shows  an  agreement 
by  defendant  not  to  appeal,  in  consideration  of  the  reduction  of 
the  verdict,  and,  when  it  appears  that  plaintiff,  also,  promised 
not  to  appeal,  such  Judgment  constitutes  a  final  settlement  of 
the  controversy  between  the  parties;  and  in  such  case  a  petition 
for  new  trial  will  notlie.— Lundon  v.  Waddick,  478. 

11.  Public  Po/ic^— An  agreement  by  defendant  not  to  appeal  from 

a  judgment  against  him,  in  consideration  of  a  reduction 
thereof  by  plaintiff,  and  an  agreement  by  plaintiff  not  to 
appeal,  is  not  contrary  to  public  policy. — Idem. 

12.  Assiffnoient  of  BrTOT—Deflnileness— AaBlgnmenta   of   error, 

which  state  that  the  court  erred  in  giving  instruction  of  certain 
numbers,  and  in  refusing  instruction,  asked,  of  certain  num- 
bers, without  assailing  *'each,''  are  too  indefinite. — Koenigs  v. 
C,  M.  &  St.  P.  R'y  Co.  669. 
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18.  dame^An  assign  men  t  that  the  court  erred  in  each  and  every 
particular  mentioned  in  a  motion  for  a  new  trial,  to  which 
reference  is  made,  and  which  is  made  a  part  of  the  assign- 
ment, does  not  present  to  the  appellate  court  the  objection 
that  the  evidence  does  not  support  the  verdict,  and  that  the 
latter  is  contrary  to  the  evidence*  although  that  objection 
was  one  of  the  sixteen  distinct  grounds  included  in  the 
motion. — Idem. 

14.  NecessUy  JF*or-~The  objections  that  the  general  verdict  is  con- 
trary to  and  inconsistent  with  special  findings,  and  that  said 
finding^  are  against  the  undisputed  evidence,  cannot  be 
asserted  without  an  assignment. — Idem. 

16.  Delay  in  Serving-^ AMignments  of  errors  will  not  be  stricken 

out  because  not  filed  within  the  time  required  by  the  rules 
(section  51),  where  they  were  filed  more  than  ten  days 
before  the  commencement  of  the  trial  term,  and  before  it 
was  necessary  for  appellee  to  make  his  argument. — Lundon 
V.  Waddick,  478. 
16*  /9am«— Assignments  that  the  verdict  is  contrary  to  law, — the 
court  erred  in  overruling  a  motion  for  a  new  trial,— the  ver- 
dict is  contrary  to  the  evidence, — it  is  not  sustained  by  the 
evidence, — it  is  contrary  to  the  instructions, — the  damages 
allowed  are  excessive,— and  the  court  erred  in  rendering 
judgment  against  the  defendants, -—do  not,  on  appeal,  pre- 
sent the  objection  that  conversion,  being  a  possessory  action, 
will  not  lie  against  a  mortgagee  of  chattels. —Casey  v.  Ballon 
Banking  Co.  107. 

17.  Directed  Verdict—Where  a  motion  to  direct^  which  has  severiU 

grounds,  is  sustained  in  toto^  an  assignment  that  the  coart 

erred  in  sustaining  the  motion,  is  too  indefinite.— Shakman 

V.  Potter,  61. 

18*    Attorney  Fees— An  attorney's  fee  of  sixty  dollars,  allowed  by 

the  court  in  a  criminal  case,  under  McClain's  Code,  section 

2888,  authorizing  "a  reasonable  attorney's  fee  to  be  assessed  by 

the  court,''  will  not,  on  appeal,  be  held  excessive,  in  the 

absence  of  any  evidence.— State  of  Iowa  v.  Arnold,  258. 

19.  Bill  of  Bxoeptions- ^xeou^ion  Against  Estate— A  proceeding  to 

have  execution  awarded  against  the  realty  of  a  deceased  judg- 
ment debtor,  brought  under  Code,  8092,  is  an  action  by  ordi- 
nary proceedings,  in  the  sense  that  if  the  evidence  is  not  prop- 
erly made  of  record  by  bill  of  exceptions,  it  will,  on  motion,  be 
stricken  from  the  abstract. — Drake  v.  Fulliam,  889. 

20.  Oertifioate— An  appellant  need  not  abstract  the  pleadings  in  a 

case  coming  to  the  Supreme  Court  on  certificate. — Menefee  v. 
Chesley,  55. 
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21.  Oertifloatlon  of  Reoord—Under  Code,  section  2742,  reqairing 
all  evidence  on  appeals  in  equitable  actions,  to  be  certified  by 
tlie  judge,  a  certificate  made  by  the  judge  after  he  has  retired 
from  office  is  insufficient.—Teague  v.  Fortsch,  92. 

28«  Judge  and  Clbrk— Code,  section  2742,  requires  all  evidence 
on  appeals  in  equitable  actions  to  be  certified  by  the  judge. 
Section  8184  provides  that  in  equitable  actions  tried  upon 
written  testimony,  all  depositions  and  papers  which  were 
used  as  evidence,  are  to  be  certified,  not  by  transcript,  but  in 
the  original  form.  Eeld,  that  the  certificate  must  be  by  the 
judge,  notwithstanding  the  case  was  tried  on  written  testi- 
mony alone;  the  office  of  the  clerk's  certificate,  under  section 
8184,  being  merely  to  identify  and  authenticate  the  record. — 
Idem. 

123.  Same— Under  Code,  section  2742,  the  certificate  must  be 

made  by  the  judge  who  tried  the  case,  and  one  made  by  his 
successor  in  office  is  insufficient.~/dem. 

24.  OoBt  of  'Priatias'-Motions— Since  it  is  the  usual  practice  to 
argue  a  motion  submitted  with  the  main  case  on?appeal,  in 
print,  along  with  the  arguments  on  the  main  case,  costs  of  pre- 
paring printed  arguments  on  motion  to  dismiss  the  appeal  will, 
on  affirmance,  be  charged  against  appellants.— Arts  v.  Rock* 
sien,  586. 

^5.  Of  Additional  Abstract— Where  an  additional  abstract,  of 
no  merit  in  determining  the  appeal,  is  not  served  on  appel- 
lant till  more  than  nine  months  after  the  original  abstract 
was  served,  and  but  a  short  time  before  the  case  is  to  be 
submitted,  no  costs  for  it  will  be  allowed  to  appellee,  when 
no  excuse  for  delay  is  shown.— (TUtherless  &  Cj.  v.  Ripley, 
290. 

20.  Harmless  Brror— The  admission  of  incompetent  preliminary 
evidence,  as  a  foundation  for  the  admission  for  other  evidence, 
is  not  prejudical  error,  where  a  sufficient  foundation  for  such 
other  evidence  was  laid  without  taking  into  consideration  such 
incompetent  evidence.— Spaulding  v.  Chicago,  St.  P.  &  R.  C.  R'y 
Co.  205. 

27.  Estoppel— Where  an    objection   upon  which    evidence    has 

been  excluded  is  withdrawn,  a  party  who  then  had  an  oppor- 
tunity to  introduce  such  evidence  and  failed  to  do  it,  cannot 
urge  its  exclusion,  on  appeal.— Shakman  v.  Potter,  61. 

28.  In&truotion— An  appellant    cannot  complain   of  error  in  an 

instruction  which  was  in  his  own  interest —Erb  v.  Insurance 
Co.  606. 
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29.  Nominal  Dcimages— Fail  are  to  award  merely  nominal  dam- 
ages, to  whicli  the  appellant  may  have  been  entitled,  is  not 
groand  for  reversal  of  the  Judgment.— Tank  v.  Bohweder,  154. 

80.  Notioe  to  Oo-defendant — In  an  action  against  both  hnsband 
and  wife  for  necessaries,  where  no  judgment  is  rendered  against 
the  wife,  and  there  is  nothing  to  indicate  that  she  will  be 
affected  by  an  appeal  by  the  husband  from  the  judgment 
against  him,  notice  of  an  appeal  by  him  need  not  be  served  on 
the  wife. — Menefee  v.  Chesley.  55. 

31.  Objection  Belovr— Waiver  by  Pleading— One  who,  after  his 
motion  to  have  a  more  specific  statement  of  certain  matters  is 
overruled,  sets  out  such  matters  in  an  answer,  and  has  a  hear- 
ing thereon,  cannot  object  to  such  ruling,  on  appeal. — Bianatt 
V.  Shaver,  858. 

82.  Same — A  failure  to  reply  to  a  counter-claim  set  up  by  an 
amended  pleading,  caanot  first  be  taken  advantage  of  on 
appeal,  by  one  who,  below,  treated  said  counter-claim  as 
being  issue.— Warren  v.  Chandler,  287. 

88.  New  Trial— Where  a  motion  for  a  new  trial,  which  attacks 
instructions  given  on  contributory  negligence,  (m  a  whole,  is 
sustained  because  of  their  giving,  appellant  cannot  urge  that 
the  granting  of  the  new  trial  should  be  affirmed  because  some 
of  the  instructions  on  that  question  were  erroneous.— Stuber 
V.  Gannon,  228. 

84.  Record— Certificate— 4^davi/5  Filed  in  Support  of  Motion 
for  New  Trial  in  Criminal  Cause— Mny  become  part  of  the  rec- 
ord, and  may,  on  appeal,  be  certified  by  transcript.  Code, 
section  4482.— State  of  Iowa  v.  Wbalen,  662. 

86.  BehearinfiT— The  original  opinion  on  an  appeal  will  be  modified 
on  a  rehearing  so  as  to  correct  an  error  therein,  where  such 
correction  is  not  resisted.— Green  Bay  Lumber  Co.  v.  Miller, 
468. 

86.  B,&vievr— Damages— In  an  action  against  a  carrier  for  conver- 

sion of  goods,  after  refusal  of  the  consignee  to  take  them,  by 
selling  them  to  a  third  person,  where  there  was  evidence  that 
the  goods  were  worth  from  ten  dollars  to  twelve  dollars,  a  ver- 
dict for  six  dollars  will  not  be  disturbed.— Baker  v,  C,  M.  & 
St.  P.  R'y  Co.  488. 

87.  Jdrisdiction— Where  at  the  close  of  plaintiff's  evidence,  defend- 

ant's motion  for  judgment  was  regularly  made  and  determined, 
the  appellate  court  has  jurisdiction  to  consider  the  merits  of 
the  controversy.— McClain  v.  Capper,  145. 

88.  Bulinir    Below— Where  the  record  discloses  no  ruling  on  a 

party's  objection  to  the  introduction  of  testimony,  an  exception 
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thereto  cannot  be  considered,  even,  if  one  could  be  taken. 

— Nagle  V.  Fulmer,  585.     • 
"PRAIRIE  LAND"  DEFINED-See  Constb.  op  Stat  K 
PREF£R£NCKS~See  Gbn.  Assign.  ^ 
PREMATURE  SUIT— See  Contracts  •. 
PRESCRIPTION— See  Highways.  *,  *. 
PRESUMPl  IONS— See  Cbim.  Law.  »;  Rail.  «  ". 

PRINCIPAL  AND  AGENT-See  Land  Sales,  ';  Master  and 
Servant,  ', ». 

1*  Aooouniinff— Ad  allowance  of  two  hundred  dollars  to  an  agent 
for  taking  care  of  a  rented  farm  for  fourteen  years,  and  making 
a  sale  thereof,  is  not  excessive.— Cowglll  v.  Plckerell,  465. 

2.    In8uranoe—^o<ic6— Where  the  powers  of  an  insurance  agent 
are  limited  to  making  contracts  of  insurance,  and  receiving 
policies,  he  has  no  power,  after  he  has  issued  a  policy,  to  per- 
mit insured  to  take  additional  insurance,  and  thus  to  waive  a 
provision  of  the  policy  that  the  taking  of  such  insurance,  without 
the  written  consent  of  the  company,  will  render  the  policy 
void.— Taylor  v.  State  Insurance  Co.  521. 
9«        Same—Thht  the  agent  verbally  permitted  such  additional  insur- 
ance after  issuing  the  policy,  and  the  company  did  not  cancel 
the  policy  afterwards,  does  not  estop  it  to  insist  upon  said  pro- 
vision of  the  policy,  where  the  verbal  permission  was  given 
without  its  knowledge. — Idem, 

4.  Batifloatlon— That  a  principal  negotiated  a  chattel  mortgage, 
upon  cattle,  executed  by  the  business  manager  of  his  farm,  the 
mortgage  also  reciting  that  they  were  to  be  kept  thereon  for 
a  certain  length  of  time,  it  not  appearing  that  the  agent  owned 
any  cattle,  constitutes  a  ratification  of  the  mortgage. — Iowa 
State  National  Bank  v.  Taylor,  681. 

PRIORI TY-See  Gbn.  Assign.  •. 

PRIVILEGED  COMMUNICATION— See  Cbim.  Law,  ". 

PROCEDENDO-See  Praot.  ". 

PUBLIC   POLICY-See  Insur.  *;  Pract.  Sup.  Ct.  ". 

Telegraph  Oompcmies— A  stipulation  to  the  effect  that  a  tel- 
egraph company  should  not  be  liable  for  damages,  or  statutory 
penalties,  in  any  case  where  the  claim  therefor  is  not  presented 
in  writing,  within  sixty  days  after  a  message  is  tiled  with  the 
company,  is  not  unreasonable  or  against  public  policy,  and 
discharges  the  company  from  liability  in  cases  where  such 
notice  is  not  given.— Albers  v.  Union  Telegraph  Co.,  51. 
PURCHASER— See  Innocent  Purchaser. 
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QUIETING  TITLE-See  Equity,  ^ 

RAILROADS-See  Insub.,  «. 

1.  Oontraots— usAGE^Where  a  contract  permittiDg  a  shipper  to 

go  with  his  stock  and  return  free  of  charge  does  not  specify 
the  route,  the  return  must,  if  there  are  two  routes  operated  by 
the  carrier,  in  the  absence  of  any  usage  to  the  contrary,  be  made 
by  the  shorter  way.— Milroy  v.  Railway  Co.  188. 

2.  Samb— If  there  is  a  usage  permitting  him  to  return  over  either 

route,  and  it  is  known  to  the  shipper  when  the  contract  is 
made,  it  will  be  presumed  to  be  a  part  thereof. — Idem. 

8.  /Same— While  the  express  terms  of  a  contract  cannot  be 

varied  by  usage,  and  while  usage  which  is  contrary  to  law 
is  ineffectual,  it  is  permissible  to  show  that,  bv  usaff^*  a 
contract  providing  for  the  free  return  of  a  stock  shipper, 
which  names  no  route,  allows  him  to  travel  over  either  of 
the  several  routes,  operated  by  the  carrier  who  issued  the 
contract.— /d«m. 

4«  Court  and  Jury — Establishing  Usage — In  Iowa  a  usage  is  not 
negatived,  as  matter  of  law,  because  the  evidence  as  to  its 
existence  is  in  conflict. — Idem, 

5«  Same—Such  conflict  should  go  to  the  Jury,  under  proper 

instructions,  as  to  how  far  such  usage,  if  the  jury  finds  it 
established,  should  control  the  contract. — Idem.  / 

6.  Daxaekgee — Damages  for  the  death  of  a  brakeman  should  not  be 

limited  to  a  sum.  interest  on  which  will  produce  his  probable 
earnings  during  the  probable  term  of  his  life,  but  should  be 
such  as  will  compensate  his  estate. — Spaulding  v.  Chicago,  St. 
P.  &  K.  C.  Ky  Co.  205. 

7.  Bvidenoe— Earnings  of  Decedent— Evidence  of  the  amount- 

of  money  sent  by  a  railway  employe,  who  had  been  killed 
through  the  negligence  of  the  company,  to  his  relatives,  and  of 
the  amounts  invested  by  him  in  life  insurance,  is  competent, 
in  an  action  to  recover  for  such  negligent  killing,  as  tending 
to  show  decedent's  earning  capacity  and  habits  of  frugality. — 
Idem. 

8«  Harmless  Error — While  it  was  not  proper  to  allow  the  witness 
to  testify  as  to  the  amount  of  insurance  she  had  received  from 
the  policies  on  intestate's  life  in  the  absence  of  anything  to 
show  the  cost  of  the  insurance,  it  worked  no  prejudice  in  thia 
case. — Idem. 

9.  Impeachment— It  was  not  error  to  allow  plaintiff  to  refresh  the 

memory  of  a  witness,  who  was  an  employe  of  the  defendant^ 
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by  readiDg  a  traDscript  of  his  evidence  fi^iyen  on  a  former  trial 
of  the  cause;  the  witness  being  to  some  extent  hostile  to  plaint- 
iff.—/dem. 

10.  Re-Direct  Examination ~ A  commendatory  letter  from  an  offi- 

cer of  a  railway  company  to  a  discharged  employe,  whose 
credibility  as  a  witness  for  the  plaintiff,  in  an  action  against 
the  company,  was  sought  to  be  affected  by  such  discharge,  is 
admissible  in  evidence,  where  it  tends  to  explain  fully  the 
cause  of  the  discharge. — Idem. 

11.  Same— Where  one  of  plaintiff's  witnesses  was  an  employe  of 

the  defendant,  it  was  not  error  to  allow  plaintiff,  on  re-direct 
examination,  to  question  the  witness  regarding  certain  con- 
versations he  had  had  with  defendant's  attorneys  at  the 
former  trial,  and  the  information  he  had  given  them  respect- 
ing his  knowledge  of  the  case. — Idem, 

12.  Rule  Invoked  by  Complaining  Party— Evidence  that  it  is  no 

more  dangerous  to  uncouple  moving  than  stationary  cars,  is 
competent,  in  an  action  aagainst  a  railway  company  for  the 
death  of  a  brakeman,  injured  while  coupling  cars  while  in 
motion,  in  rebuttal  of  evidence,  received  by  the  court  over 
plaintiff's  objection,  that  the  uncoupling  of  moving  cars  is 
more  dangerous.— J(^m. 

13«  Tranrcript — Testimony  of  witnesses  given  on  a  former  trial,  is 
admissible  on  a  second  trial  of  the  same  action,  where  it  is 
shown  that  a  subpoena  has  been  issued  for  such  witnesses,  and 
placed  in  the  hands  of  an  officer  for  service,  and  that  he  made 
diligent  effort  to  find  them  within  the  county,  but  was  unable 
to  do  80. —Idem. 

14.  Waiver  of  Rule— Evidence  that  the  officers  of  a  railway  com- 

pany knew  of  the  violation  by  its  employes,  of  a  rule  forbidding 
them  to  couple  or  uncouple  cars  while  in  motion,  and  acqui- 
esced in  such  violation,  is  admissible  in  an  action  to  recover 
for  the  death  of  a  brakeman  killed  while  uncoupling  cars  in 
motion,  where  one  of  the  defenses  interposed  is  that  he  vio- 
lated such  rule. — Idem. 

15.  8ame-^Where  it  is  claimed  that  a  rule  is  waived  on  the  whole 

system,  it  may  be  shown  that  its  violation  was  acquiesced 
in,  at  a  point  on  the  road  embraced  in  decedent's  run,  other 
than  where  he  was  injured  while  disobeying  such  rule. — 
Idem. 

16*    Negliffenoe— t/ur^  Question— A.  railroad  company  is  not,  as  a 
matter  of  law,  free  from  negligence  in  running  a  train  without 
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signals  throagh  a  town  with  a  popalation  of  abont  eloTen  hun- 
dred, at  the  rate  of  forty  miles  an  hoor,  which  is  mnch  faster 
than  the  usual  rate,  across  a  much  traveled  street,  where  the 
view  of  the  railroad,  from  some  direction,  is  obstructed. — 
Pratt  V.  C,  K.  1.  &  P.  R'y  Co.  563. 

17.  Employment  of  Physician  by  Railroad— A  railroad  com- 

pany is  not  liable  for  any  negligence  of  its  surgeon,  employed 
by  it  to  gratuitously  treat  its  injured  employes,  in  causing 
an  injured  employe  to  be  moved  from  one  place  to  another, 
where  it  was  not  negligence  to  employ  him. — ^York  v.  C,  M. 
&  St.  P.  R'y  Co.  544. 

18.  Contributory  Negligence— Where  deceased,  with  other  sec- 

tion men,  was  riding  on  a  hand  car  when  a  train  approached 
from  behind,  and  his  companions  jumped  from  the  car  and 
avoided  injury,  and  deceased,  after  having  seen  the  train,  could 
have  jumped  from  the  car  in  time  to  avoid  injury,  but  remained, 
and  was  killed  while  attempting  to  take  the  car  from  the  track, 
his  own  action  was  the  approximate  cause  of  his  death. — Nel- 
ling  V.  C,  St.  P.  &  K.  C.  K»y  Co.  554. 

19.  Duty  of  Engineer  —  Injury  to  One  Himself  Negligent  — 

Deceased,  with  two  other  section  men,  was  returning  from 
work,  on  a  hand  car,  all  three  facing  the  direction  in  which 
they  were  going.  An  extra  freight  train  was  coming<from 
behind,  but,  owing  to  a  high  wind,  the  men  on  the  hand  car 
were  not  aware  of  it  until  it  was  quite  near,  though,  had  they 
looked,  they  could  have  seen  it  in  ample  time.  The  compan- 
ions of  deceased  jumped  off  and  were  uninjured,  but  the  lat- 
ter, in  stopping  to  remove  the  car  from  the  track,was  killed. 
Deceased,  who  was  in  charge  of  the  men,  had  been  specific- 
ally instructed  that  extra  trains  were  liable  to  pass  at  any 
time.  Held,  that  deceased  was  guilty  of  contributory  negli- 
gence.— Idem. 

20.  Same— An  engineer  of  a  train  following  a  hand  car  propelled 

by  section  men  familiar  with  the  running  of  trains,  has  a 
right  to  suppose  that  they  knew  the  train  was  approaching, 
and  is  bound  to  use  all  his  efforts  to  stop  the  engine,  only, 
when  it  appears  to  him  that  they  are  not  aware  of  the 
approach  of  the  train,  and  are  not  likely  to  leave  the  track 
in  time  to  allow  it  to  pass.— /dem. 

21.  Rules^Courl  and  Jury— The  rules  of  a  railroad,  with  which 

an  engineer  was  familiar,  provided  that  the  conductor 
controlled  the  movements  of  the  train,  ''except  when  his 
directions  conflict  with  these  rules,  or  involve  risk  or  haz- 
ard, in  which  cases  the  engineer  will  be  held  alike  account- 
able.** Also,  '*no  train  shall  assume  the  rights  of  another 
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without  orders."  Ad  eDgineer  knew,  or  should  have 
known,  that  a  train  coming  from  the  opposite  direction 
would,  if  running  on  time  and  according  to  rules,  collide 
with  him  before  he  could  make  the  next  station,  and  be 
had  DO  right  to  assume  that  it  was  not  so  rnnoiDg.  He  also 
kDew  that  the  coDductor  had  no  orders  allowing  a  run  on 
the  time  of  the  coming  traiD.  Notwithstandiog,  aDd  with- 
out the  existence  of  any  emArgency,  he  obeyed  the  con- 
ductor's signal  to  start.  He  was  injured  in  the  colIisioD 
that  cDsued.  Held,  he  was  guilty  of  ooutributory  Degli- 
gcDce.  as  matter  of  law.— York  y.  C,  M.  &  St.  P.  Ry.  Co. 
•644. 

'22.  Jury  Question— Whether  a  brakeman  was  guilty  of  contrib- 
utory negligence  in  attempting  to  uncouple  moving  cars, 
during  which  attempt  be  was  killed,  is,  od  coDflictiDg  evi- 
pence  as  to  whether  such  aa  attempt  was  negligeDt  or  DOt,  a 
question  for  the  jury.— Spaulding  y.  Chicago,  St.  P.  &  K.  C. 
R'y  Co.  205. 

29.  dame — It  appeared  that  deceased  was  an  experienced  brake- 

man;  that  his  foot  caught  in  a  frog  in  defendant's  yard; 
that  the  frog  had  been  left  unblocked,  and  the  road-bed 
unsurfaced  near  it;  but  that  intestate  did  not  know  this 
fact.  Eeld,  that  there  was  no  presumptiou  of  negligence 
because  he  was  uncoupling  the  cars  while  they  were  in 
motioD,  but  it  was  a  questloo  for  the  jury  to  decide 
whether,  uuder  the  circumstances,  he  was  negligent.— 
Idem. 

^4.  Same— One  is  not,  as  matter  of  law,  guilty  of  contributory 

negligence  io  failiDg  to  stop  and  look  before  driving  across  a 
railroad  track,  knowing  the  crossing  to  exist,  where  his 
team  is  runiiing  and  he  has  all  he  can  do  to  stop  it,  and 
the  train,  by  collision  with  which  he  is  injured,  is  running 
at  an  unusual  rate  of  speed,  without  giving  any  signals.— 
Pratt  V.  C,  R.  I.  &  P.  R'y  Co.  563. 

:25.  Plka  and  Proof— In  an  action  for  the  death  of  a  brakeman, 
whose  foot  was  caught  in  an  unblocked  frog,  where  he 
attempted  to  make  a  coupling,  evidence  of  the  kind  of  coup- 
lings used  on  the  train,  is  competent  to  show  what  decedent 
was  compelled  to  do  in  using  them,  even  though  the  couplings 
themselves  are  not  charged  to  have  been  defective.— Spaulding 
v.  Chicago,  St.  P.  &  K.  C.  R'v  Co.  205. 

^0.  Practloe— Special  and  Oeneral  Verdicts  ^A  verdict  in  favor  of  a 
passenger  wrongfully  ejected  from  a  railway  train,  will  not  be 
set  aside,  though  the  jury  especially  finds  that  no  excessive 
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force  was  used,  as  alleged  id  the  complaint,  where  the  action  is 
not  based  upon  the  force  alone,  but  also  upon  the  wrongful 
ejection  —Milroy  v.  Railway  Co.  188. 

27.  Stock  KHHed— Evidence—  Court  and  Jury—In  an  action  against  a 

railroad  company  for  stock  killed,  it  appeared  that  there  waa 
a  gate  between  defendant's  road  and  plaintiff's  pasture, 
through  which  the  stock  got  on  defendant's  tracks;  that  stock 
had  run  in  the  pasture  for  two  years,  without  opening  the 
gate;  the  jury  found,  specially,  that  on  the  evening  before  the 
killing,  the  gate  was  **properly  closed  and  fastened;"  and  it 
appeared  that,  on  the  next  morning,  it  was  found  open  in  such 
a  way  as  would  require  it  to  have  been  unhooked,  pushed  back 
two  feet,  and  then  carried  around  into  the  pasture;  but  there 
is  no  evidence  as  to  how  it  was  opened.  There  was,  also,  evi- 
dence tending  to  show  that  the  fastenings  were  not  proper 
ones.  Held,  that  there  was  no  evidence  of  defendant's  negli- 
gence.—Koenigs  V.  C,  M.  &  St.  P.  Ry.  Co.  569. 

28.  Same — It  is  intended  to  adhere  to  the  rule  that  under  Code, 

section  1289,  the  proof  of  certain  facts  raises  a  presumption 
that  a  railroad  company  was  negligent,  and  the  holding  is,, 
that  this  presumption  has  been  overcome. — Idem. 

29.  Railroads  in  Hands  of  Rbceiyer— Under  Code,  section  1289, 

making  **any  corporation  operating  a  railway"  liable,  under 
certain  circumstances,  for  9tock  killed  on  its  right  of  way,  a 
railroad  company,  while  its  property  remains  in  the  hands 
of  a  receiver,  cannot  be  held  liable  for  stock  killed  during 
the  receivership.— Schurr  v.  O.  &  St.  L.  R'y  Co.  418. 

RAPE— See  Crim.  Law,  ". 

RATIFICA  riON— See  Prin.  and  Aghsnt,  *. 

REAL  PROPERTY-See  Equity,  \  Evm.  ";  Lim.  of  Act.  \ 
Pract.  •. 

Adverse  Possession— Continuous  occupation  of  prairie  or  graz- 
ing land  held  under  claim  of  title  by  the  claimant  and  his 
tenants  duriug  the  grazing  season  of  each  year,  is  sufficient  to 
support  a  claim  of  adverse  possession,  where  they  cut  the  grass 
upon  it  and  made  hay  therefrom,  and  kept  other  persons  and 
their  stock  away  from  the  land,  even  though  it  was  not  plowed 
or  fenced  and  the  claimant  did  not  actually  reside  upon  it. — 
Dice  V.  Brown,  297. 

RECEIVERS— See  Partners,  *;  Railroads,  ». 
RKCORDING  ACTS— See  Co-tenancy,  »;  Fraud,  Conv.  «. 
REFORMATION— See  Equity,  ';  Insur.  •. 
RELEASE— See  Plea  and  Proof,  ». 
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REPLEVIN. 

1«    Defenses — In  replevin  against  an  officer  wiio  lias  levied  on  tiie 
property  in  question  under  an  execution  against  a  third  per- 
son, defendant  may  set  up  as  a  defense  that  since  the  com- 
mencement of  the  action,  a  ]andlord*s  lien  has  been  established 
against  it,  and  the  property  taken  from  him  to  satisfy  such 
lien;  and  this,  though  plaintiff  was  not  a  party  to  the  land- 
lord's attachment.— Neeb  v.  McMillan,  718. 
2.    Demand—  Demand  is  not  necessary  before  beginning  an  action 
to  replevin  a  horse,  of  which  both  parties  claim  absolute  own- 
ership.—Leek  V.  Ghesley,  598. 
8.       Junior  Mortoagbb— The  holder  of  the  tirst  mortgage  on  per- 
sonal property,  who  replevins  it  from  a  second  mortgagee, 
or  his  gprantee,  without  demand,  is  not  entitled  to  damagea 
for  its  wrongful  detention,  the  possession  of  the  defendant 
being  rightful,  so  long  as  the  first  mortgage  was  not  fore- 
closed.—Nichols  V.  Sheldon  Bank,  608. 
4.    Money  Jud^rment— The  holder  of  a  first  mortgage  on  personal 
property  which  has  been  sold  by  a  second  mortgagee,  the  pur- 
chaser being  in  possession,  cannot,  in  replevin  against  the  two» 
refuse  to  take  the  property  under  his  writ,  and  recover  judg-^ 
ment  for  its  value  against  the  second  mortgagee,  who  haa 
parted  with  his  interest  and  possession. — Idem. 
REPRESENTATIVE  CAPACITY-See  Officers. 
RES  ADJUDICATA--See  Pract.  «. 
RULES— See  Railroads  ",  »*.  »•,  ";  Soldiers*  Home. 
RULING— See  Pract.  »;  Pract.  Sup.  Ct.  »«. 
SALES— See  Contracts,  »;  Fraud.  Con  v.  «. 
SCHOOLS— See  Officers. 

SCOPE  OF  AUTHORITY— See   Contracts,  »;   Master  and  Ser- 
vant, ». 
SEDUCTION— See  Crim.  Law,  »,  «.  «,  ",  «. 
SELECTION  OF  OFFICIAL  PAPER-See  Official  Paper. 
SERVICE  BY  MEMBER  OF  FAMILY— See  Contracts,  •. 
SERVICE  OF  NOTICE— See  Crim.  Law,  ".  ". 
SETTLEMENT— See  EviD. »;  Insur.  «;  Pract.  Sup.  Ct.  ". 
SETTING  FIRE— See  Const,  of  Stat.  ». 

SOLDIERS'  HOME. 

!•  Rule— Construction  of  Statutes- The  board  of  commissionera 
of  the  Iowa  Soldiers*  Home  may  adopt  a  rule  requiring  all 
persons  entering  the  home  as  members,  to  surrender  any  excess- 
of  pension  over  six  dollars  per  month,  to  be  paid  over  to  their 
dependent  relatives,  if  any,  and,  otherwise,  to  be  credited  to 
the  contingent  fund,  under  Acts  Twenty-first  General  Assem- 

Small  flgares  refer  to  subdlTisious  of  Index.    The  others  to  page  of  report. 


«28  Ihdbx. 

SoLDUBt  HoxB    Ck>iitinued  to  Tax 

bly,  chapter  58,  section  2,  empoweriog  the  board  to  determlDe 
the  eligibility  of  applicants  for  admittance,  and  section  15, 
anthorizing  it  to  make  rules  and  regnlations  for  the  manage- 
ment and  government  of  the  home,  including  those  necessary 
to  preserve  order,  enforce  discipline,  and  preserve  health.— 
>    Ball  V.  Evans,  708. 
2.        Samb— Such  rules  are  reasonable  when  taken  in  connection 
with  the  fact  that  the  number  of  applicants  unable  to  support 
themselves  exceeds  the  capacity  of  the  home. — Idem. 
S*        Same — Such  rule  does  not  violate  United  States  revised  stat* 
utes,  sections  4745-4747,  making  void  any  pledge,  transfer,  or 
assignment  of  any  claim,  or  interest  to  or  in  any  pension  — 
Idem. 

4.  Same— lNJUNCTiON>-The  enforcement  of  rules  adopted  by  the 

board  of  commissioners  of  the  Iowa  Soldiers*  flome.  under  a 
statute  authorizing  them  to  make  rules  and  regulations  for 
the  management  and  government  of  the  home,  including 
those  necessary  to  preserve  order,  enforce  discipline,  and 
preserve  health,  will  not  be  enjoined,  unless  the  board  has 
clearly  abused  its  discretion.— J(fem. 

5.  Same — The   inmates  of   the  Iowa   Soldiers'  Home  will   be 

required  to  obey  reasonable  rules  adopted  for  its  manage- 
ment and  government,  although  such  rules  may  not  be  neces- 
sary as  to  many  of  the  inmates  of  the  home.— Idem. 

SPECIAL  CHARTER— See  MuN.  Cokp.  », 

STATUTES— CONSTRUCTION  OF--See  Construction  or  Statutes. 

STREET  RAILWAYS— See  Contrib.  Nko. 

STATUTE  OF  LIMITATIONS— See  Lim.  op  Actions. 

SUBROGATION-See  Insur.  «. 

SUIT— PREMATURE-See  Conteaots,  •. 

SUNDAY  LEVY— See  Attacaments. 

TAXATION— Co-tenancy,  \  »;  Lim.  of  Act.  »;  Mun.  Corp.  «, ». 
!•    Banks — Surplus  moneys  and  credits  of  a  saving^  bank  not  set 
apart  for  the  use  of  the  stockholders,  are  taxable  as  a  part  of 
**the  paid  up  capital/*  under  Acts  of  the  Fifteenth  Greneral 
Assembly,  chapter  60,  section  28,  providing  that  "the  paid  up 
capital  of  all  savings  banks"  shall  be  subject  to  taxation.— 
State  Savings  Bank  v.  City  Council,  737. 
^«    Tax  Sale— A  sale  of  land  for  taxes  relieves  the  owner  from  lia- 
bility for  all  prior  taxes  then  due,  and  not  included  therein.-- 
Pnillips  V.  Wilmarth.  32. 
8.       Construction  of  Statutes— Code,  902,  barring  recovery  of 
land  sold  for  taxes,  after  live  years  have  elapsed  since  execu- 
tion and  recording  of  tax  deed,  has  no  application  to  such  a 
case.- /(iein. 
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TELEGRAPH  COMPANIES. 

!•  Pleadixiff— A  petition  which  declares  npon  failure  of  a  telefcrapb 
oompany  to  deliver  a  telegram,  must  aver  compliance  with  a 
condition  requiring  a  written  claim  for  damages  to  be  presented 
within  sixty  days.-^Albers  v.  Western  Union  Tel.  Co.  61. 
2.  Praotioe— The  objection  that  wilful  failure  of  a  telegraph  com- 
pany to  transmit  a  message,  is  a  misdemeanor,  from  which  it 
cannot  relieve  itself  by  a  condition  as  to  the  time  of  presenting^ 
claims,  is  not  available  to  defeat  such  condition,  in  an  action 
for  damages  wherein  failure  to  transmit  a  message  is  not 
charged  to  be  wilful.— Jd^m. 
B.  Waiyeb— A  waiver  of  such  provision  is  not  shown  by  mere  ver- 
bal statements  made  to,  and  interviews  with,  the  company'^ 
operators,  and  indefinite  statements  as  to  damages,  in  the 
absence  of  any  claim  for  damages  at  the  time,  in  the  sense  of  a 
demand  for  payment  of  any  sum. — Idem, 
4.  Pablio  Polioy — A  stipulation  to  the  effect  thata  telegraph  com- 
pany should  not  be  liable  for  damages,  or  statutory  penalties, 
in  any  case  where  the  claim  therefor  is  not  presented  in  writ- 
ing, within  sixty  days  after  a  message  is  filed  with  the  com- 
pany, is  not  unreasonable  or  against  public  policy,  and  dis- 
charges the  company  from  liability  in  cases  where  such  notice- 
is  not  given. — Idem. 

TENDRR— See  Constr.  of  Stat.  >. 

TITLE— See  Pract.  •.  ». 

TRAINER  OF  HORSES— See  Libns. 

TRUSTS-See  Fraud.  Conv.  *. 

TRUST  FUND— Fraud.  Conv.  ♦. 

UNDUE  INFLUENCE— See  Deeds,  \  ».  *. 

USAGE— See  Evm.  ~,  «;  Railroads,  \  \  ». 

VENUE— See  Crim.  Law.  ••. 

VERDICT— See  Crim.  Law.  ".  ••;  Pract.  »•. 

VICIOUS  ANIMALS -See  1>ract  *. 

VOLUNTARY  PAYMENT-See  Insur.  •. 

WAIVER— See  Contracts.  •;  Insur.  \  •*,  •»;  Plea  and  Proof,  *; 
Pract.  ";  Pract.  Sup.  Ct.  ";  Rail.  ",  ";  Telegraph  Co.  ». 

WATERS- See  Partition,  \  *. 

WIDOW— See  Estates  of  Dbced.  •. 

WILLS— See  Estates  of  Deckd.  ». 

WITNESS— See  Crim.  Law,  >•;  Evid.  *, », «,  ",  ",  »;  Insur.  ";  Pract.  ". 

WITNESS  FEES. 

Appearanoe  of  a  Party  to  Suit— The  president  and  secretary 
of  a  corporation  are  not  parties  to  an  action  brought  by  the 
corporation  so  as  to  dis-entitle  them  to  fees  as  witnesses  in  its 
behalf.— Mutual  Fire  Insurance  Co.  v.  Weller,  7J51. 
Smhll  figures  refer  to  subdWitions  of  Index.    The  others  to  page  of  report. 
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